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(1.)   Whether  mortgagor  tenant  of  mortgagee. 

• 

Having  treated  of  the  origm,  nature,  and  different  modes  of 
mortgage,  it  is  next  to  be  considered  in  what  respective  relative 
situations  the  mortgagor  and  mortgagee,  tmtil  redemption  or  fore- 
closure, stand  to  each  other ;  and  to  what  privileges  and  restrictions 
they  are,  during  that  period,  respectively  entitled  or  subject. 

On  the  execution  of  the  mortgage,  the  mortgagor  becomes  the 
equitable  owner,  the  mortgagee  the  legal  owner,  of  the  land ;  in 
which  respective  situations  they  remain  until  the  land  is  redeemed 
or  foreclosed.  In  the  interim,  the  land  and  all  its  profits  form  a 
security  for  the  debt.  These  general  principles  govern  the  decisions 
on  this  branch  of  the  law  of  mortgage. 

In  most  mortgage  deeds  a  proviso  is  inserted,  that  until  default 
made  in  payment  by  the  mortgagor,  &c.,  he  and  his  representatives 
may  hold  and  enjoy  the  land  and  receive  the  profits  without  inter- 
ruption by  the  mortgagee  or  his  representatives.  In  some  instances, 
however,  the  mortgage  is  made  without  such  precaution. 
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There  is  fiome  obscurity  in  the  books  as  to  the  position  in 
which  the  mortgagor,  during  the  period  of  actual  possession,  or 
receipt  of  the  rents  of  the  land,  stands  in  respect  to  the  mortgagee. 
The  result  of  the  oases,  however,  appears  to  be,  that  he  maj  be 
considered  as  tenant  for  a  term,  or  at  will,  or  by  sufferance,  or  a 
trespasser,  according  to  circumstances. 
Receipt  of  It  was  decided  that  the  mere  receipt  of  interest  from  the  mort- 

interest.  .  * 

gagor,  or  a  distress  for  interest  under  a  power  contained  in  the 
mortgage  deed,  is  not  a  recognition  by  the  mortgagee  that  the 
mortgagor  or  his  tenant  was  at  that  time  in  lawful  possession  [a). 

But  this  must  be  distinguished  from  the  case  of  rent  eo  nomine y 
demanded  and  received,  or  distrained  for,  by  the  agent  of  the  mort- 
gagee, from  the  tenant  of  the  mortgagor,  in  payment  of  interest, 
which  would  prevent  the  tenant  being  treated  as  a  trespasser  (5). 
D<t^  T,  Maitey,      In  Doe  V.  Maisey  (c).  Lord  Tenterden  is  reported  to  have  said 
that  a  mortgagor  in  possession  was  not  in  the  situation  of  tenant 
at  all ;  or,  at  all  events,  he  was  not  more  than  tenant  at  suffer- 
ance, and  that  in  a  particular  character,  liable  to  be  treated  as 
tenant  or  trespasser,  at  the  option  of  the  mortgagee.    But  in  a 
prior  case  (e/),  the  Court  of  King's  Bench  appeared  clear  in  opinion 
that  the  mortgagor  might  be  considered  as  tenant  in  the  strictest 
definition  of  that  word,  for  the  purpose  of  enabling  the  mortgagee 
to  maintain  an  action  against  a  trespasser ;  this  was  followed  in  a 
later  case,  where  the  mortgagee  was  allowed  to  declare  in  case  as 
reversioner  for  injury  to  the  premises,  by  removal  of  fixtures  by  the 
mortgagor's  assignees  {e), 
MoMT.  In  Moss  V.  Oallimore  (/),  in  which  the  estate  was  in  the  hands 

of  tenants,  the  mortgagor  was  considered  as  a  receiver  for  the  mort- 
gagee ;  but  Lord  Eldon  [g)  expressed  his  surprise  at  this  doctrine, 
and  said  it  was  a  misapplication  of  the  principles  of  equity.  In  the 
earlier  case  of  Birch  v.  Wright  (A),  Mr.  Justice  Buller  considered 
it  sufficient  to  designate  the  parties  ajs  mortgagor  and  mortgagee^ 
without  having  recourse  to  any  other  description;  and  he  con- 
sidered that  a  mortgagor  was  neither  a  tenant  at  will  nor  receiver, 
nor  was  it  necessary  he  should  be  so,  for  a  mortgagor  and  mortgagee 
were  characters  as  well  known,  and  their  rights,  powers,  and 

(0)  Doe  T.  CadwaUader,  2  B.  &  Ad.  {d)  Partridge  Y.Bere,  6  B.  &  Aid.  604. 

473 ;  Doe  y.  Goodier,  10  Q.  B.  957 ;  16  (e)  Mitehman  y,  JTaUm,  4  M.  &  W. 

L.  J.  Q.  B.  486.  409. 

{b)  Doe  y.  Sales,  7  Bing.  822  ;  Doe  y.  (/)  Dougl.  283. 

OUeif,  12  A.  &  E.  481.  (^)  See  £xp,  Wileon,  2  Vee.  &  B.  262. 

{e)  8  B.  &  0.  767  ;  3  M.  &  R7.  109.  (V)  1  T.  R.  888. 
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interests  as  well  settled,  as  any  in  the  law.    But  this  view  of  the 
question  does  not  meet  the  difficulty,  for  the  rights,  powers,  and 
interests  of   mortgagor  and  mortgagee  are  in  many  instances 
grounded  on  their  respective  estates  in  the  land ;  and  therefore  we 
are  still  driven  back  to  the  original  question,  what  are  those 
estates  P    The  common  law  recognises  no  such  estate  as  that  of  General 
mortgagor  or  mortgagee  independently  of  some  other  known  estate  ^*^^  ^^' 
or  interest  in  the  land ;  for  the  estates  both  of  mortgagor  and 
mortgagee  are  of  a  compound  nature,  partaking  partly  of  legal  and 
partly  of  equitable  rights ;  and  it  is  difficult  to  perceive  in  what 
manner  these  compound  estates  can,  as  such,  be  regarded  in  a 
Cotirt  of  law,  although  the  possession  of  the  mortgagor  may,  as 
noticed  in  the  next  chapter,  confer  on  him  certain  privileges  under 
the  statute  law  and  poor  laws.     In  addition  to  this  it  may,  under 
some    circumstances,  become  essential   to   ascertain  whether   at 
common  law  there  is  any,  and  what,  privity  of  estate  between  the 
parties ;   for  if  the  mortgagor  in  possession  may  be  considered 
as  tenant  at  will,  or,  tmder  the  agreement  for  possession,  as  tenant 
for  years,  to  the  mortgagee,  there  wlQ  be  sufficient  privity  of  estate 
between  them  to  admit  of  an  enlargement  by  release  alone,  which 
will  not  be  the  case  if  he  is  to  be  considered  as  tenant  at  sufferance, 
or  as  agent  or  receiver.     So  long  as  the  mortgagor  is  in  possession 
of  the  land,  and  the  legal  ownership  is  in  the  mortgagee,  there 
must  subsist  a  tenancy  of  some  sort  between  the  parties  (i) ;  other- 
wise the  mortgagor  must  be  a  trespasser,  for  the  law  of  England 
recognises  no  possession  independent  of  a  tenancy,  either  to  the 
lord  paramount  or  a  mesne  lord.     The  mortgagor  in  possession 
must  hold  of  some  one,  and  to  say  that  his  possession  is  that  of  a 
mortgagor,  is  in  fact  leaving  the  question  undecided.   At  all  events 
the  possession  of  the  mortgagor  is  not  adverse  to  the  mortgagee  {/), 

But  in  Doe  v.  Oilesy  it  seems  to  have  been  considered  that  a  Definition 
mortgagor  in  possession  is  not  a  tenant  at  will  (/.).  And  in  Doe  v. 
Barton  (/),  Lord  Denman  observed,  "  It  is  very  dangerous  to 
attempt  to  define  the  precise  relation  in  which  mortgagor  and 
mortgagee  stand  to  each  other  in  any  other  terms  than  those  very 
words ;  but  thus  much  is  established  by  the  cases  of  Partridge  v. 
Bere  (t),  and  Hitchman  v.   Walton  (w),  that  the  mortgagee  may 

(t)  Fartridg$  ▼.  Bere,  sup.    See  Lord  (k)  6  Bing.  421. 

Tenterden,  in  2>o^  ▼.  MaUey,  tup.  (t)   11  A.  &  E.  314. 

C;)  Ihe  V.  WiUofiy  6  A.  &  E.  291.  (m)  4  M.  &  W.  409. 
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not  tenant 
without 
ftgreement. 


Land  Transfer 
Act,  1876. 


treat  the  mortgagor  as  being  rightfully  in  possession,  and  himself 
as  reversioner ;  so  that,  as  long  as  he  be  not  treated  as  a  trespasser, 
his  possession  is  not  hostile  to  nor  inconsistent  with  the  mortgagee's 
right "  (m).  In  the  same  case  Patteson,  J.,  observed,  "  It  is  very 
difficult  to  say  what  the  mortgagor's  estate  is "  (n).  And  in 
another  case  the  same  judge  said,  *^  One  is  much  at  a  loss  as  to  the 
proper  terms  in  which  to  describe  the  relation  of  mortgagor  in 
possession  and  mortgagee  "  (o). 

And  upon  this  ground,  that  the  mortgagor  in  possession  is  not 
tenant  to  the  mortgagee  without  an  agreement  to  that  effect,  and 
as  such  possession  is  consequently  no  estate  in  law,  it  will  not 
support  the  grant  of  a  rent-charge  (p);  and  in  a  case  of  a  covenant 
to  surrender  copyholds  by  way  of  mortgage,  with  grant  of  a  power 
of  distress  to  secure  the  interest,  it  was  held  that  if  the  grant  of 
the  power  of  distress  operated,  as  it  probably  did,  as  the  grant  of  a 
rent-charge,  the  rent-charge  was  extinguished  by  the  admission  of 
the  mortgagee,  although  the  mortgagor  remained  in  possession  (p). 
But  a  grant  of  a  power  of  distress  by  the  mortgagor  to  the  mort- 
gagee, to  secure  the  payment  of  interest,  although  it  cannot  operate 
as  a  rent-charge,  from  the  time  that  the  legal  estate  becomes  vested 
in  the  mortgagee,  may  operate  as  a  personal  covenant  that  the 
mortgagee  may  seize  such  goods  of  the  mortgagor  as  may  be  on  the 
premises  at  the  time  the  distress  is  made,  and  treat  them  as  if 
distrained ;  and  hence,  there  being  no  lien  created  on  the  specific 
goods,  they  would  pass  to  the  trustee  in  bankruptcy  of  the  mort- 
gagor (q).  It  would  also  seem,  from  another  case,  that  a  mortgagor 
in  possession  has  not  such  an  interest  as  can  be  taken  under  an 
elegit^  so  as  to  enable  the  creditor  to  eject  a  tenant,  though  the 
tenancy  was  created  by  the  mortgagor  subsequently  to  the  mortgage 
and  to  the  judgment.  In  the  case  referred  to,  it  was  held  that 
under  such  circumstances  the  tenant  could  not,  in  answer  to  an 
action  of  covenant  by  his  lessor  (the  mortgagor)  plead  eviction  by 
the  ekgit  creditor,  as  the  plea  at  the  same  time  disclosed  the  mort- 
gage on  the  face  of  it,  and  therefore  the  want  of  right  of  possession 
in  the  elegit  creditor  (r). 

m 

Under  the  Land  Transfer  Act,  1875,  subject  to  any  entry  to  the 

(#n)  11  A.  &  E.  814.  (g)  lb, ;  Dae  y.  Goodier,  16  L.  J.  Q.  B. 

(n)  lb.  311.  435. 

(o)  Doe  ▼.  William^  6  A.  &  E.  297.  (r)  Maf/or  of  FooU  v.  Whiit,  16  M.  & 

Ip)  Freeman  ▼.  Edwards,  17  L.  J.Exo.  W.  671 ;  16  L.  J.  Exo.  299.    And  see 

268.  Fargeter  y.  Sarris,  7  Q.  B.  708. 
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contrary  on  the  register,  the  registered  proprietor  of  a  registered 
charge  may,  for  the  purpose  of  obtaining  satisfaction  of  any  money 
due  to  him  under  the  charge,  at  any  time  during  the  continuance 
thereof,  enter  upon  the  land  charged  or  any  part  thereof,  or  the 
receipt  of  the  rents  and  profits  thereof,  subject  to  the  right  of 
any  registered  prior  incumbrancers,  and  to  the  liability  of  a  mort- 
gagee in  possession  («). 

(2.)  Hjfect  of  proviso  for  quiet  enjoyment  until  default. 

If  in  the  mortgage  deed  there  is  the  usual  proviso  for  the  enjoy- 
ment of  the  land  by  the  mortgagor,  until  default  in  payment  bp  a 
certain  day^  then,  although  the  land  is  in  the  hand  of  tenants,  the 
proviso  will  operate  as  a  redemise  for  the  period  in  question  {t). 

But  where  the  proviso  is  merely  that  the  mortgagee  inskj  enter  Default  when 
and  take  possession  on  default  in  payment  on  the  given  day,  or  that  of  payment.  ^ 
the  mortgagee  shall  not  take  the  profits  until  default  in  payment, 
or,  as  it  seems,  that  the  mortgagor  shall  take  the  profits  until 
default  in  payment  {no  definite  time  being  in  such  last-mentioned  case 
fixed  for  payment  of  the  mortgage  money) y  in  either  of  these  cases 
the  proviso  only  amounts  to  a  covenant,  and  the  mortgagee  may 
bring  an  action  for  land  at  any  time  without  notice,  though  by  the 
proviso  he  be  required  to  give  notice  before  entry,  or  though  there 
be  a  covenant  for  further  assurance  by  the  mortgagor  in  case  of 
default  in  payment  (ti).     The  action  can  be  brought,  although  a 
bill  of  exchange  has  been  given  for  the  debt  (x).     In  the  earlier  BiU  of 
case  of  Doe  v.  Ooldwin  (y),  where  one  of  the  trusts  of  a  deed  to  ^^^'^^"fi^- 


(«)  38  &  39  Vict.  o.  87,  b.  25. 

(0  Wllkinmm  ▼.  HaUy  3  Bing.  N.  S. 
508;  Fbwteleyy.  Slaekman,  Cro.  Jao.  659. 
In  a  note  to  the  case  of  Doe  y.  Maiaeyy  3 
Han.  &  Rj.  109,  it  ia  considered  that 
the  case  of  FowseUy  v.  Blaekman  does  not 
bear  oat  the  aboTe  proposition.  But, 
cm  perosing  the  case  it  will  be  seen,  it 
was  admitted  that  if  the  proviso  had 
ieen  in  the  form  in  the  text,  it  wonld 
hare  amonnted  to  a  demise  for  a  term. 
In  the  note  it  is  ingenionslj  suggested 
that  a  mortgagor  may  be  considered  as 
tenant  in  fee  determinable,  as  in  the 
case  of  a  shifting  nse  nnder  a  manriage 
settlement,  bat  this  woaM  be  repognant 
to  the  use  already  limited  to  the  mort- 
gagee in  fee.   2  Day.  Cony.  589,  ed.  3 ; 


44  ed.  4. 

(«)  Ihe  y.  Daf/y  2  Q.  B.  147 ;  6  Jar. 
913 ;  Doe  y.  Lightfoot,  8  M.  &  W.  663 ; 
Bao.  Ab.  tit.  Leases,  (E.) ;  Touch.  272; 
Rogere  y.  Grazebrook,  8  Q.  B.  895; 
Metropolitan  Oountiee  Soe,  y.  JSroton,  1  E. 
&  E.  832  ;  5  Jur.  N.  8.  1028 ;  28  L.  J. 
Exc.  340;  Doe  y.  Kensington,  8  Q.  B. 
429 ;  Trent  y.  Hunt,  9  Exc.  14 ;  Doe 
y.  Barton,  11  A.  &  E.  307 ;  3  P.  &  D. 
194;  Doe  y.  Giles,  5  Bing.  421 ;  2  Mo. 
&  P.  749 ;  Doe  y.  Mayo,  7  L.  J.  K.  B. 
84 ;  JoUy  y.  Arbuthnot,  4  De  Q.  &  J. 
224 ;  5  Jur.  N.  S.  80,  689 ;  28  L.  J.  Ch. 
547. 

(x)  BramweU  y.  Eglington,  5  B.  &  S. 
39. 

{y)  2  Q.  B.  143  ;  1  O.  &  D.  463. 
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seoTire  an  annuity  was  to  permit  the  mortgagor  to  receive  the  rents 
until  default  in  payment  of  the  annuity,  the  Court  of  Queen*B 
Bench  held,  upon  the  authority  of  Wilkinson  v.  Halliy)^  that  the 
trusts  amounted  to  a  redemise,  and  that  notice  to  quit,  given  by 
the  mortgagor  to  a  tenant  of  the  premises,  was  valid  against  a 
notice  by  the  mortgagee  to  pay  rent.  But,  in  his  judgment,  in 
Doe  V.  Day  (s).  Lord  Denman  said,  "  It  may  be  questioned  whether 
sufficient  attention  was  paid  in  that  case  to  the  point  as  to  the 
certainty  of  time."  The  case  can,  therefore,  hardly  be  considered 
as  an  authority. 
Mortgage  of  In  like  manner,  in  a  mortgage  of  chattels  personal,  a  proviso 
that  the  mortgagor  shall  hold  tiU  default,  and  then  that  the  mort- 
gagee may  take  possession,  was  held  in  the  Queen's  Bench  not  to 
prevent  the  immediate  operation  of  the  assignment,  so  as  to  vest 
the  property  in  the  goods  in  the  assignee,  though  the  clause 
authorized  the  mortgagor  to  make  use  of  articles  consumable, 
which  was  held  to  amount  only  to  a  license  to  consume  {a).  But 
T"«P*M  or  the  mortgagee  of  chattels  and  leaseholds  cannot,  until  he  has  a 
right  oi  possession  of  the  former,  or  until  entry  on  the  latter,  main- 
tain an  action  of  trespass  against  a  third  person  (6),  nor  \mtil  he 
has  a  right  of  possession  to  the  chattels  can  he  sue  in  trover  (c). 

The  case  of  Wheeler  v.  Montefiore  (ft)  was  also,  in  the  before 
mentioned  case  of  Rogers  v.  Qrazehrook  (rf),  distinguished  from  that 
and  similar  cases,  by  the  fact  that  in  Wheeler  v.  Montefiore  (ft)  the 
proviso  that  the  mortgagee  should  enter  on  default  was  a  mutual 
agreement,  and  not  a  mere  covenant  by  the  mortgagor ;  but  this 
seems  not  a  satisfactory  ground  of  distinction  {e). 

For  the  effect  of  a  proviso  for  quiet  enjoyment  by  the  mortgagor 
in  a  mortgage  of  chattels  personal,  see  (/). 

The  damage  recoverable  by  the  mortgagor  for  breach  of  such 
proviso  is  not  the  value  of  the  chattels  but  his  interest  in  them  (/). 

The  property,  notwithstanding  the  proviso  for  quiet  enjoyment, 
vests  in  the  mortgagee  {g). 
Tenancy  at         An  agreement  in  the  mortgage  deed  that  the  mortgagor  shall  be 
tenant  at  wiU  to  the  mortgagee,  creates  a  strict  tenancy  at  will, 


(y)  3  Bing.  N.  S.  508.  {e)  Bradley  t.  CopUy^  1  0.  B.  686. 

(2)  2  Q.  B.  147 ;  6  Jur.  913.  (d)  8  Q.  B.  895. 

(a)  GaU  T.  BumeU,  7  Q.  B.  150;  and  (e)  See  2  Q.  B.  154. 

the  judgment  in  Doe  y.  Day,  sup.  (/)  Fenn  ▼.  BUtleeione,  7  £xo.   162 ; 

{b)  Wheeler  ▼.  Montefiore^  2  Q.  B.  133;  Brierley  y.  Kendall,  17  Q.  B.  937. 

1  a  &  D.  493.  is)  White  v.  Mwrrie,  16  Jur.  600,  C.  P. 
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though  an  annual  rent  be  reserved  {h).  And  the  relation  of  land- 
lord and  tenant  may  be  created  between  them  by  a  clause  to  that 
effect,  although  the  mortgagor  alone  execute  the  deed ;  and  the 
subsequent  occupation  of  the  premises  bj  the  mortgagor  will  be 
held  to  be  under  the  tenancy,  though  the  receipts  given  for  the 
half-yearly  payments  of  the  rent  are  given  in  the  name  of 
interest  (i). 

Unless  a  strict  tenancy  is  created  between  mortgagee  and  mort-  Goimtj  Oonzi 
gagor  in  possession,  by  payment  of  rent  or  otherwise,  the  mort- 
gagee cannot  take  advantage  of  s.  122  of  the  County  Court  Act 
to  obtain  possession  (/). 

If  in  the  case  of  an  agreement  for  enjoyment  of  the  land  by  the  Tenant  at 
mortgagor  till  default  in  payment,  the  money  is  not  paid  at  the  ^^^"^^^^ 
appointed  time,  and  the  mortgagor  oontrnues  in  possession  after 
the  determination  of  the  agreement,  without  any  fresh  agreement 
between  the  parties,  or  if  the  mortgage  deed  contains  no  such 
agreement,  he  may  be  considered  as  tenant  at  sufferance,  or  treated 
as  a  trespasser  (^),  although  the  mortgagee  has  been  in  the  receipt 
of  interest  on  the  mortgage  debt  (/) ;  and  in  eveiy  case,  except 
where  there  is  an  actual  agreement  for  the  occupation  by  the  mort- 
gagor until  a  certain  period,  the  continuance  of  the  mortgagor  in 
possession,  if  with  the  consent  of  the  mortgagee,  must  be  con- 
sidered, on  principle,  as  a  species  of  tenancy  at  will,  though  with- 
out two  of  the  chief  incidents  of  a  strict  tenancy  at  will,  viz.,  the 
right  to  emblements  and  the  right  to  a  previous  determination  of  the 
will  before  ejectment  brought  (m).  It  must  be  admitted,  however, 
to  be  doubtful,  from  the  cases,  whether  any  tenancy  in  such  case 
exists  between  the  parties,  though  their  relative  rights  are  well 
ascertained,  and  though  the  mortgagee  may  certainly,  as  against 
strangers,  treat  the  mortgagor  as  his  tenant  (n). 

Where  there  is  no  agreement  amounting  to  a  redemise  to  the 
mortgagor,  and  the  land  is  in  the  hands  of  tenants,  if  the  mort- 
gagor is  left  in  the  receipt  of  the  rents,  it  was  said  by  Ashhurst,  J., 

(A)  Doe  y.  Oox,  17  L.  J.  Q.  B.  3.  (Q  Doe  y.  Cadwailader,  2  B.  &  Ad. 

{i)  WuA  v.  FriUU^  18  L.  J.  Ezo.  60 ;  473. 

8  Exc.  216.  (m)  See  Keeck  y.  SaUy  1  Dong.  22 ; 

0)  Jonn  y.  Ouwi,  18  L.  J.  Q.  B.  8 ;  5  Doo  y.  Maisoy,  tup. ;  Mots  y.  GaUimore, 

D.  &  L.  669  ;  13  Jar.  261;  Be  Samkt,  Doug.  283 ;  Doe  y.  Gilee,  6  Bing.  421 ; 

16  ib.  667 ;  9  &  10  Yict.  o.  96,  a.  122 ;  2  Mo.  &  P.  749  ;  SiUhman  y.  WaUm, 

19  &  20  Yiot.  c.  108,  aa.  60-6.  4  M.  &  W.  409. 

{k)  Doe  y.  ifatMy,  8  B.  ft  0.  767 ;  8  (m)  Fartridge  y.  Bere,  6  B.  &  Aid.  604; 

Man.  k  Bj.  109.  Sitekman  y.  JTaUon,  tup. 
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that  the  mortgagor  oannot  be  oonsidered  as  a  tenant,  sinoe  there 
oannot  be  an  undertenant  to  a  tenant  at  will,  and  that  h^  is  in  the 
nature  of  a  receiver  (o).  But  there  seems  no  reason  why  there 
should  not  be  a  tenant  at  will  of  a  reversion. 

A  power  to  sell  on  default  does  not  give  a  right  to  enter  before 
sale  (p). 

(3.)  Attornment  clause. 

It  is  not  unusual  to  insert  in  the  mortgage  deed  a  clause  of 
attornment  by  the  mortgagor  to  the  mortgagee,  so  as  to  enable  the 
latter  to  treat  the  former  as  his  tenant  and  to  distrain  for  rent,  and 
it  is  immaterial  whether  the  mortgagor  is  in  actual  possession  of 
the  mortgaged  property  or  not  {q).  If  a  receiver  should  be  ap- 
pointed, the  attornment  should  be  to  him,  and  if  he  be  appointed 
by  a  separate  deed  the  attornment  should  be  made  by  that  deed  (r). 
It  seems  that  the  insertion  of  this  attornment  clause  would  not 
subject  the  instrument  to  a  lease  stamp  (s). 

The  tenancy  created  should  be  a  tenancy  from  year  to  year,  and 
not  a  tenancy  at  will  only,  as  in  the  latter  case  it  would  be  defea- 
sible by  the  death  of  either  party  (t) ;  but  even  where  the  tenancy 
is  at  will,  it  is  not  determined  by  the  alienation  of  the  mortgagor 
without  notice  to  the  mortgagee  {u) ;  and  the  mortgagor  is  tenant 
both  in  law  and  equity  («?). 

The  provision  consists  of  an  attornment  by  the  mortgagor  to  the 
mortgagee  at  a  rent  usually  the  same  in  amount,  and  payable  on 
the  same  half-yearly  days,  as  the  interest,  with  a  proviso  enabling 
the  mortgagee  to  enter  without  notice  and  determine  the  ten- 
ancy (x).  Upon  assignment  by  the  mortgagee,  the  power  of 
distress  for  the  arrears  of  interest  is  gone  (y). 
Benefit  build-  In  the  case  of  a  benefit  building  society,  a  clause  whereby  the 
ingBociety.  mortgagors  agreed  to  become  tenants  at  will  to  the  trustees, 
"  henceforth,"  at  the  yearly  rent  of  200/.  was  held  not  to  create 

(o)  Most  Y.  GalUmare,  Doug.  283.  (u)  Finhom  y.  8owier,S'Exjo,  763,  768, 

Ip)  Watton  y.  WaUham,  2  A.  &  E.  770. 

485.  {v)  Anderion  ▼.  Midland  B.  Cb.  3  E.  & 

{g)  Kearaley  v. Fhilipa,  11  Q.  B.D.620;  E.  6U  ;  30  L.  J.  Q.  B.  94. 

litt.  80.  554-656 ;  Co.  Lifct.  311a.  {x)  2  Day.  Cony.   645,    ed.  3;    96, 

(r)  2  Day.  Con.  643,  ed.  3;  93,  ed.  4.  ed.  4. 

(«)  Ih,;  Jazm.  Cony,  by  Sweet,  515.  (y)  £rown   y.   Metropolitan^  ^,  Ins, 

{t)  Turner  y.  Bamet,  2  B.  &  S.  436,  Soeietif,  1  E.  &  E.  832 ;  6  Jar.  N.  8. 

447-9.  1028,  Q.  B. 
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a  tenancy  (2) ;  but  this  case  has  been  doubted,  and  the  efficiency  of 
attornment  dauses  may  now  be  treated  as  established  (a). 

In  the  ordinary  attornment  clause,  either  the  rent  oreserved  is 
as  of  the  same  amount  as  the  interest,  or  if  in  excess  the  surplus 
is  applicable  towards  discharge  of  the  principal  (b).  It  was  held 
that  the  power  of  distress  was  not  to  be  exercised  to  cover  any  part 
of  the  principal,  sed  qucere  (c). 

The  rent  in  the  attornment  clause  is  sometimes  made  up  partly  Bent  made  up 
of  interest  and  partly  of  the  principal,  and  if  not  unreasonable  in  ^^^p^. 
.regard  to  the  value  of  the  premises  the  tenancy  will  be  valid  (rf). 

By  8.  42  of  B.  A.  1883  (e),  which  re-enacts  s.  34  of  the  Act  of 
1869,  a  landlord  may,  before  or  after  the  commencement  of  the 
bankruptcy,  distrain  for  a  year's  rent,  and  a  mortgagee  imder 
an  attornment  dause  is  a  landlord  entitled  to  the  benefit  of  this 
section  (/). 

S.  34  of  the  B.  A.  1869  applies  to  liquidation  by  arrange- 
ment (ff)y  and  the  date  of  the  appointment  of  the  trustee  is  the 
commencement  of  the  liquidation  (A). 

S.  42  of  B.  A.  1883  applies  to  distress  under  G-as  Acts  (t). 

An  attornment  by  a  mortgagor  to  a  second  mortgagee  is  valid, 
although  there  was  an  attornment  by  him  to  the  prior  mort- 
gagee {k). 

The  attornment  creates  a  tenancy  by  estoppel,  but  the  mortgagee 
IB  none  the  less  a  mortgagee  because  he  is  also  landlord.  The 
tenancy  is  created  for  better  securing  the  interest. 

But  if  the  rent  is  exorbitant,  or  if  there  is  an  arrangement  that 
the  attornment  clause  is  only  to  come  into  operation  upon  bank- 
ruptcy, it  wiU  be  a  device  to  give  a  fraudulent  preference  and  be 
void  (/). 


(s)  JTalker  ▼.  Gilei,  6  G.  B.  662 ;  13 
Jur.  753. 

(a)  Pinhom  y.  Somter^  mp.;  I\imer  ▼. 
BameSf  tup. ;  Brown  y.  Metropolitan^  ^, 
Im.  Society^  tup. 

{b)  2  Day.  Gony.  646,  ed.  3;  96, 
ed.4. 

(e)  Hampton  y.  FeUowt^  6  Eq.  676,  V. 
C.  HalinB ;  not  followed,  J&xp.  JECarritonf 
18  Gh.  D.  127,  G.  A. ;  JExp,  Voiaey,  21 
Gh.  D.  442,  G.  A. 

(d)  Sa  Stockton  Iron  Fumaee  Co.  10 
Ch.  D.  336,  G.  A.;  Exp.  Jhrnnett^  16 
Gh.  D.  226,  G.  A. ;  £sq9.  Isherwood,  22 
Oh.  D.  384,  G.  J.  Baoon;  S^.  Voitey,  m^. 


(e)  46  &  47  Vict.  c.  62. 

if)  Exp.  JTilliamt,  7  Oh.  D.  138, 
G. A.;  Exp.HiU,  6  Gh.  D.  63,  69,  Gotten, 
L.J. 

ig)  Einmnghamf  ^.  GatOo.U  Eq.  615, 
G.  J.  Bacon. 

(A)  B.  A.  1869,  8.  125,  snb-s.  4. 

(i)  Birminghafn  Gat  Co.  tup.;  Ee 
Feake,  W.  N.  1884—114,  Gaye,  J. 

{k)  Exp.  Hmnettf  tup. 

(0  jErp.  milianu,  tup.;  Exp.  Jack- 
ton^  re  Eowea,  14  ib.  726,  G.  A. ;  iZ* 
Eniffht,  46  L.  T.  539,  Baoon,  G.  J.  See 
JS^.  Barttr,  W.  N.  1884—138,  G.  A. 
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It  was  held  no  objection  to  an  attornment  clause  that  the  monthly 
rent  was  fluctuating  in  amount  (m). 

The  attornment  clause  is  valid,  though  the  deed  is  not  executed 
by  the  mortgagee  (n). 

The  tenancy  under  the  attornment  clause  is  a  tenancy  from  year 
to  year,  and  is  not  inconsistent  with  a  power  to  enter  and  determine 
the  tenancy  (o). 

A  writ  of  summons  cannot  be  specially  indorsed  in  an  action  by 
a  mortgagee  against  a  mortgagor  under  Ord.  III.  r.  6  (F),  although 
there  is  an  attornment  clause  {p). 

As  to  the  advisability  of  an  attornment  clause  at  all  in  a  mort- 
gage, see  (q). 


(4.)  Mortgagor  tenant  at  a  rent. 

In  two  cases,  where  under  the  mortgage  deed  the  mortgagor  be- 
came tenant  to  the  mortgagee  at  a  rent,  but  the  mortgagee  had  a 
power  of  immediate  entry  on  default  in  payment,  it  was  held  that 
the  mortgagee  might,  on  default  made,  eject  the  mortgagor  with- 
out  notice  to  quit,  or  demand  of  payment  (r),  and  that  a  distress 
for  rent  under  the  deed  did  not  prevent  the  mortgagee  from  treating 
the  mortgagor  as  a  trespasser  in  respect  of  a  subsequent  default  {s) ; 
and  the  reservation  of  a  power  to  distrain,  in  case  the  interest  should 
be  in  arrear,  in  like  manner  as  for  rent  reserved  on  a  lease,  or  even 
a  distress  under  such  a  power,  is  not  of  itself  sufficient  to  create  a 
tenancy,  or  to"  qualify  the  absolute  power  of  the  mortgagee  to  eject 
without  notice,  but  is  a  mere  collateral  power,  and  the  demise 
in  ejectment  might,  notwithstanding,  have  been  laid  on  a  day 
anterior  to  the  distress  {Jt). 

The  nature  of  the  tenancy  will  depend  upon  the  language  and 

intention  of  the  deed. 

Tenancy  at         A  covenant  for  quiet  enjoyment  as  tenant  at  will  at  a  yearly  rent 

is  still  only  a  tenancy  at  will,  although  there  is  a  proviso  that  no 

possession  shall  be  taken  till  the  expiration  of   twelve  months 


viU, 


(m)  Bxp.  Foisey,  21  Gh.  D.  442,  C.  A.  (g)  Wolstenliolme'B  Cony.  Act,  1881, 

{n)  Morton  y.  JToodSy  8  L.  B.  Q.  B.  168,  n.  ed.  2. 

658  ;  affirmed,  4  ib,  294;  38  L.  J.  Q.  B.  (r)  Doe  y.  Tom,  4  Q.  B.  616  ;  Doe  y. 

81.  Olley,  12  A.  &  E.  481. 

(o)  Be  Threlfdlly  6  Gh.  D.  276,  0.  A.  («)  Doe  y.  OlUy,  tup, 

(p)  Sobton  y.  Monk,  W.  17.  1884—17,  (0  I>oe  y.  GoodUr,  10  Q.  B.  967 ;  16 

Hathew,  J.  L.  J.  Q.  B.  486.    See  Freeman  y.  JBtf- 

wardey  17  ib.  Bzo.  268. 
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after  notioe  of  each  intention,  as  no  certain  term  is  thereby 
created  (ti). 

So  an  agreement  to  become  tenant  at  the  wish  and  pleasure  of 
the  mortgagee,  at  a  rent  payable  on  certain  days  of  the  year,  is  but 
a  tenancy  at  will  {x)  \  and  although  the  tenancy  be  nominally 
created  for  a  term  of  years,  the  same  effect  of  a  tenancy  at  will  is 
created  by  a  power  to  enter  at  any  time  without  notice  (y). 

A  case  of  constructive  tenancy  arises  where  there  is  a  provision  Mortgage  not 


that  the  mortgage  shall  not  be  called  in  till  the  expiration  of  a  i^  tui  a  giyon 
given  tern,  and  that  until  default  it  shall  be  lawful  for  the  mort-  ^- 
gagor  and  his  heirs  peaceably  to  enjoy  and  receive  the  rents ;  this 
is  a  redemise  during  the  term  fixed  (s). 

But  a  redemise  is  not  created  by  a  covenant  on  the  part  of  the 
mortgagee  not  to  take  the  profits  until  the  day  for  payment  of  the 
money,  or  by  a  covenant  that  a  mortgagee  may  enter  after  default : 
it  is  no  good  lease,  only  a  covenant,  for  the  words  are  negative  only 
and  not  affirmative  (a). 

To  create  a  redemise  there  must  be  a  certain  time  fixed  during 
which  the  mortgagor  is  to  hold,  and  an  affirmative  covenant  (6). 
Where  upon  or  after  default  the  mortgagor  was  to  hold  of  the 
mortgagee  as  tenant,  it  was  held  that  the  mortgagee  could  not 
distrain  for  rent  without  first  giving  the  mortgagor  notioe  of  the 
intention  to  treat  him  as  a  tenant  (c). 

Where  the  mortgagor  had  attorned  to  the  mortgagee  at  a  rent, 
and  after  the  death  of  the  mortgagee  remained  in  possession  and 
paid  rent  to  his  devisees,  the  subsequent  occupation,  coupled  with 
the  provisions  of  the  deed,  constituted  the  relation  of  landlord  and 
tenant  and  entitied  the  devisees  to  distraiu,  though  receipts  were 
given  as  for  interest,  and  the  deed  was  executed  only  by  the  mort- 
gagor {d). 

Where  there  are  separate  attornments  of  two  mortgagors,  though  Two  separate 
jointiy  liable  for  the  whole  debt,  each  at  a  rent  equal  to  a  moiety  *    ™°^«^  • 
of  the  interest,  the  mortgagees  can  only  distrain  on  the  goods 

(u)  2>M  y.  LavieSf  7  Exo.  89 ;  16  Jar.  Blaekntany  Gro.  J.659 ;  OaU  v.  Burnett^ 

44.  7  Q.  B.  860. 

(x)  Doe  T.  Cox,  n  Q.  B.  122 ;  11  Jar.  {b)  Doe  y.  Goldunn,  2  Q.  B.  143 ;  Boo 

991.  ▼.  Day,  ib.  147 ;  2  G.  &  D.  767,  ex- 

(y)  Morton  y.  Woods,  mp.  plaming  JFheeler  y.  Moniejlore,  2  Q.  B. 

(x)    Wilkituon  y.  Sail,  8  Bing.  N.  C.  133 ;  1  Sm.  L.  0.  623,  ed.  6  ;  2  Day. 

608  ;  4  Sc.  301.  Cony.  867,  n.  (n),  ed.  2 ;  314,  316,  ed.  4. 

(a)  Shep.  T.  by  Psest.  272 ;   Boo  y.  (c)  Clowos  y.  Sughoo,  6  L.  B.  £zo. 

Zightfoot,  8  H.  &  W.  668 ;  Bogors  y.  160. 

Qraulrooh,  8  Q.  B.  896 ;   Bwotoleg  y.  (iQ  Wut  y.  Fritohe,  8  Exo.  216. 


756  RELAUVE  estates  of  MOBTQAGOB,  &a  Gba».  60. 

of  each  respeotiyely ;  they  cannot  distrain  on  their  partnership 

chattels  (e). 
Detennina-         The  mortgagor  cannot  determine  the  tenancy  at  will  by  trans- 
at'will.  ferring  his  interest  to  another  without  notice  to  the  mortgagee,  so 

as  to  affect  his  right  of  distress  (/) ;  and  a  tenancy  at  will  which 

existed  before  thd  mortgage  is  not  determined  by  the  mortgage  (jff). 
Statute  of  The  mortgagor  is  not  tenant  at  will  of  the  mortgagee  within  the 

XillDltatlOIlB*  •  a-  •••1/^  •«•••• 

meaning  of  the  provision  m  the  Statute  of  Limitations,  that  when 
any  person  shall  be  in  possession  or  receipt  of  the  rents  and  profits 
of  any  land,  or  in  receipt  of  any  rent  as  tenant  at  will,  the  right  of 
the  person  entitled  subject  thereto,  or  of  the  person  through  whom 
he  claims,  to  make  an  entry  or  distress,  or  to  bring  an  action,  shall 
be  deemed  to  have  first  accrued  at  the  determination,  or  at  the 
expiration  of  one  year  next  after  the  commencement,  of  such 
tenancy  (A).  But  where  the  mortgage  has  been  paid  off  without 
any  reconveyance  the  mortgagor  is  a  tenant  at  will  under  s.  7  (i). 

(5.)  Potcer  of  distress. 

A  power  of  distress  may  be  given  without  creating  any  te- 
nancy (k).  A  power  of  distress  differs  from  an  attornment  clause, 
as  under  the  former  only  the  goods  of  the  mortgagor  can  be  dis- 
trained (/).  Where  a  receivership  deed  contemporaneous  with  the 
mortgage  deed  contained  an  attornment  clause,  and  a  power  of 
distress  was  given  to  the  receiver,  a  distress  was  held  to  refer  to  the 
attornment  clause  (m). 

A  power  to  the  mortgagee  to  distrain  for  interest  in  arrear  may 
be  given,  whether  the  mortgagor  have  or  have  not  the  legal  estate  (n). 
No  tenancy  is  created  by  such  power  of  distress,  even  though  the 
mortgagee  be  empowered  to  distrain  as  for  rent  reserved  by  lease ; 
the  word  ^^  rent "  in  such  case  being  used  only  to  direct  the  mode 
of  dealing  with  the  distress  (p). 

The  grant  may  operate  as  a  rent  charge  where  the  estate  is  not 

(e)  JExp.  Tarke,   18  Eq.  381,  C.  J.  (m)  JoUy  ▼.  ArbtUhtwt,  26  Beav.  283 ; 

Baoon.  5  Jur.  N.  S.  80 ;  rerened,  4  Be  G-.  & 

(/)  Finhom  y.  SousUr,  8  Exo.  763.  Jo.  224. 

(^)  Doe  ▼.  Carter,  9  Q.  B.  863.  («)  Chapman  t.  Beeeham,  tup. ;  Jolly 

(A)  3  &  4  Wm.  IV.  o.  27,  s.  7.  v.  Arhuthnoty  tup, ;  Morton  v.  Woode,  3 

(t)   Sands  to  Thompton,  22  Ch,D.  614,  L.  B.  Q.  B.  668;   aiBimed,  4  ib,  293, 

Fry,  J.  38  L.  J.  Q.  B.  81. 

(*)  2  Dav.  Conv.  646,   ed.  3;    96,  (o)  Doe  ▼.  Goodisr,  10  Q.  B.  967;  16 

--                       ed.  4 ;  Chapman  y.  Beeeham,  3  Q.  B.  728.  L.  J.  Q.  B.  436. 

(0  iWMian  y.  EdwardSf  2  Exo.  732. 
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oonyeyed  by  the  seouritj  or  vested  in  the  mortgagee,  as  in  the  case  Rent  charge 
of  a  covenant  to  surrender  oopyholds  (p) ;  but  upon  the  admittance 
of  the  mortgagee  the  rent  charge  will  necessarily  cease,  and  the 
grant  will  thenceforth  operate  only  as  a  covenant,  enabling  the 
mortgagee  to  seize  such  goods  of  the  mortgagor  as  are  on  the 
premises  when  the  distress  is  made,  and  to  treat  them  as  if  dis- 
trained (p).  A  licence  or  power  to  distrain  is  not  transferable  (q). 
Where  a  mortgagee  has  a  power  to  seize  chattels  in  default  of 
payment,  semble  he  cannot  seize  on  the  same  day  as  the  demand  (r) ; 
but  if  the  seizure  be  premature,  the  detention  wiU  be  justified  if 
the  default  continues  after  a  reasonable  time  (a). 


(6.)  Generally. 

Where  a  mortgagor  of  leaseholds  remains  in  possession,  and  Addon  for 
becomes  bankrupt,  the  mortgagee  may  recover  against  his  assignees 
for  the  removal  offixturesy  whether  landlord's  or  tenant's,  from  the 
premises,  though  at  the  end  of  the  term  they  are  required  to  be  all 
delivered  to  the  lessor  {t). 

If  the  mortgage  is  transferred  to  another  (u),  the  mortgagor 
becomes  tenant  by  sufferance  to  the  assignee. 

Although  the  mortgagor  is  equitable  owner,  yet  the  mortgagee  Hortmgee 
is  more  than  a  trustee*f or  him,  for  a  trustee  is  not  allowed  to  deprive  tnutee'for 
his  cestui  que  trust  of  his  possession,  but  a  mortgagee  may  assume  n^<»^<^firH;OT- 
the  possession  whenever  he  pleases  (a;),  if  there  is  no  agreement  to 
the  contrary,  and  in  point  of  possession,  the  mortgagor  is  tenant 
at  will  even  in  equity,  for  a  Court  of  equity  never  interferes  to 
prevent  the  mortgagee  from  assuming  the  possession  (y).    The 
mortgagee  cannot  be  considered  as  a  trustee  for  the  mortgagor  in 
the  strict  acceptance  of  the  term  (s),  even  although  he  is  trustee  for 
sale  (a). 


{p)  Frumam  y.  BdAOwrdt^  iup, 

{g)  Brown  y.  M$irop6litan  Lift  Am, 
Co,  28  L.  J.  Q.  B.  236. 

(r)  Exp.  Trtvor,  1  Ch.  D.  297,  V.  0. 
Baoon;  Ibnwy.  TFUiofi,  11  W.  R.  117; 
32  L.  J.  Q.  B.  33;  4  B.  &  S.  442; 
Jfooro  y.  Shellejf,  8  App.  0.  286,  J.  G. 

(«)  BramweU  y.  JSglitigtoun,  12  W.  R. 
661,  Q.  B. 

(0  EUchman  y.  Walton^  4  M.  &  W. 
409. 


(u)  SmartU  y.  WUUam^  3  Ley.  387 ; 
and  1  Salk.  246 ;  Thunder  y.  B$lcher^  3 
East,  449. 

(x)  Doe  y.  Mauoy,  8  B.  &  0.  767 ;  8 
Man.  &  R7.  109. 

(y)  Fer  M.  R.,  in  Chelmondeleff  y. 
CUnton^  2  Mer.  369. 

(s)  Dobion  y.  Zand,  8  Ha.  216 ;  14 
Jnr.  288,  V.  0.  Wigram ;  4  De  G.  &  S. 
676. 

(a)  Warner  y.  Jaeob,  20  Oh.  D.  220, 
Kaj,  J. 
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A  mortgagee  selling  tinder  his  power  is  a  construoiiTe  trustee  of 
the  Boiplus  after  payment  of  his  mortgage  (x). 
GoDBentsnpozi  Where  an  Inclosure  Act  authorises  exchanges  to  be  made  with  the 
consent  of  the  owner  or  proprietor  of  the  lands  exchanged,  whether 
tenant  in  fee  simple,  fee  tail,  for  life,  or  years,  and  proyides  that  all 
incumbrances  charged  on  the  lands  given  in  exchange  shall  become 
charged  on  those  taken  in  exchange,  it  appears  to  be  undecided 
whether  the  consent  of  the  mortgagor  in  possession  to  an  exchange 
is  sufficient  without  the  consent  of  the  mortgagee  (y).  The  Court 
of  Exchequer,  in  a  case  of  this  nature,  considered  themselves  not 
called  upon  to  decide  the  point,  as  they  had  no  right  to  presume 
that  the  consent  of  the  mortgagee  was  not  obtained,  the  commis- 
sioners not  being  bound  to  set  out  in  their  award  all  the  authorities 
they  had,  and  the  presumption  being  that  they  acted  according  to 
their  jurisdiction,  unless  the  contrary  appeared. 

{x)  Banner  y.  Berridge,  18  Ch.  D.  254,  (y)  GoodtitU  v.  Milbumy  3  M.  &  W. 

Eiiy,  J. ;   Warner  y.  Jacoh^  20  Gh.  D.       853. 
220,  Kay,  J. 
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(1.)   Vote  for  parliament  and  settle^nent  under  poor  laws. 

With  whatever  strictness  the  common  law  may  have  originally 
regarded  the  breach  of  the  condition  by  the  mortgagor,  yet,  in 
modem  times,  the  doctrines  of  the  Conrts  of  equity,  recognizing 
the  mortgagor  (until  foreclosure)  to  be  the  actual  owner  of  the  land, 
has  to  a  certain  extent,  with  reference  to  the  possession  by  the 
mortgagor,  been  acted  upon,  as  well  by  the  Courts  of  common  law, 
as  by  the  legislature. 

The  statute  law  (a)  has  provided  that  the  mortgagor  in  posses-  Votmg  for 
aion  shall  have  the  privilege  of  voting  for  the  return  of  members  of  ^"  **™^  ' 
parliament  notwithstanding  the  mortgage.  If,  however,  the  interest 
on  the  mortgage  reduces  the  annual  value  below  40^.,  the  mort- 
gagor has  no  vote  {p) ;  but  nothing  but  interest  can  be  deducted  {c). 
The  monthly  payments,  however,  secured  by  mortgage  to  trustees 
of  a  benefit  building  society  under  6  &  7  Wm.  lY.  c.  32,  are  a 
oharge  on  the  estate  which  will  destroy  the  owner's  right  to  vote  if 
they  do  not  leave  him  the  requisite  quantity  of  interest  prescribed 
by  statute  ((f). 

He  has  the  right  of  holding  courts  where  lord  of  a  manor  {e).       Holding 

'  oonrts. 

(a)  8  Hen.  VI.  o.  7 ;  2  &  8  Wm.  IV.  (o)  BoUettm  y,  Ccpe,  6  L.  B.  0.  P. 
c.  46,  8.  23 ;  and  6  &  7  Vxot.  c.  18,  s.  74.  292. 

(b)  Bedfoidahire,  2Lad.469;  Middle-  (<Q  Copland,  app.  Bartlett^  reap.  6  C. 
lez,  2  Peokw.  108 ;  lei  y.  Hutchmaon,  B.  18. 

8  O.  B.  18 ;  2  Laiw.  Beg.  Ca.  169.  {e)  1  Soriy.  Cop.  91,  n.  ed.  4 ;  73, 

n.  («),  ed.  6. 
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Though  by  the  artioles  a  direotor  of  a  company  must  be  a 
registered  member  in  his  own  right  (/),  he  does  not  lose  his  quali- 
fioation  by  a  mortgage  of  his  shares  (j;/). 

A  mortgagor  has  a  right  of  action  in  respect  of  immoveable 
and  moveable  property  against  any  one,  save  the  mortgagee  (A). 

At  common  law  his  title  of  ownership  while  in  possession  is  so 
far  recognized  as  to  gain  him  a  settlement  under  the  poor  laws  (t), 
but  for  this  purpose  he  must  reside  within  ten  miles  of  the  pro- 
perty {k)j  and  be  in  possession  in  his  capacity  as  mortgagor,  and 
not  by  fraud  or  wrong ;  and  in  a  case  (/)  in  which  a  mortgagee  of 
several  messuages  having  recovered  in  ejectment,  afterwards  per- 
mitted the  mortgagor  to  inhabit  one  of  the  houses  for  a  particular 
purpose,  ue.j  the  overlooking  of  some  repairs,  the  Court  of  Eing's 
Bench  held  that  no  settlement  was  gained  by  such  latter  residence, 
for  he  was  not  in  possession  as  mortgagor.  And  in  another  case  (m) 
in  which  an  estate  had  been  conveyed  to  trustees,  upon  trust  to  sell 
for  payment  of  debts  and  to  pay  the  residue  to  the  grantor,  the 
grantor  before  sale  got  fraudulently  into  possession,  and  it  was 
held  that  he  did  not,  by  such  residence,  gain  a  settlement. 


(2.)  Mortgagor  not  accountable  for  the  rents. 

Mortgagor  A  veiy  considerable  privilege  annexed  to  the  estate  of  the  mort- 

able  for  rents,  g&gor  is,  that  he  is  not  bound  to  account  for  the  rents  and  profits 
while  in  possession,  even  although  the  security  shall  prove  in- 
suflGicient.  For  this  Colman  v.  The  Duke  of  St.  Albans  is  in 
point  (n).  In  that  case  the  office  of  registrar  of  the  Court  of 
Chancery  being  granted  for  lives,  and  the  fees  of  office  being  mort- 
gaged, the  patentee  remained  in  receipt  of  the  profits  until  only 
one  life  survived.  Thereupon,  the  office  having  become  an  in- 
sufficient security,  a  bill  was  filed  for  an  account  of  the  past  fees 
and  emoluments  received  by  the  mortgagor,  but  a  demurrer  was 
allowed. 


(/)  JSxp,  LittUdaU,  6  De  G.  H.  &  G. 

714. 

ijgi)  Fulbrook  y.  Eiehmondf  %c,  Co.  9 
Oh.  D.  610,  Jeuel,  M.  B. ;  CumiMng  y. 
Pteteott,  2  T.  &  0.  Exo.  488. 

(h)  SeUiek  y.  Smith,  11  J.  B.  Hoore, 
469 ;  4  L.  J.  0.  P.  194. 

(i)  Me9  y.  Inh.  of  Cathtrington,  3  T.  B. 
771. 


(^)  4  &  6  Wm.  rV.  c.  76,  s.  68,  a. 

(T)  Bex  y.  The  Inhahiiante  of  Gather- 
ington,  eup, 

(m)  Bex  y.  The  Inhabitant  of  St. 
MiehaeTty  2  Doagl.  630. 

(n)  3  Yes.  26 ;  Mele  y.  lord  Bexley, 
17  Beav.  14  ;  Ford  v.  Baekham,  ib,  486  ; 
Life  Au.  of  Scotland  y.  SiddaU,  8  De  G. 
&  Jo.  271. 
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In  a  more  recent  case  in  equity  {0)  a  mortgage  was  made  for 
1,000/.,  and  the  property  was  in  lease.  The  mortgagor  became 
bankrapt.  The  mortgagee  gave  the  tenant  notice  to  pay  the  rent 
to  him.  The  assignees  nevertheless  received  the  rent.  A  petition 
by  the  mortgagee  that  the  assignees  might  be  ordered  to  pay  to 
the  petitioner  the  rent  received  was  dismissed.  The  mortgagor 
does  not  receive  the  rent  for  the  mortgagee. 

Even  where  there  was  a  receiver  in  the  lifetime  of  the  tenant  for 
life,  still  no  account  was  directed  of  the  fund  in  Court  (p). 

Where  under  certain  proceedings  in  Chancery  not  relating  to  Whenreceiver 
the  mortgage  a  receiver  had  been  appointed,  and  the  surplus  rents 
paid  into  Court,  and  part  of  the  money  being  due  when  the  mort- 
gage term  expired  by  effluxion  of  time,  the  mortgagee  applied  to 
the  Court  to  be  paid  the  remaining  debt  out  of  the  fund  in  Court, 
but  without  success  (q).    And  in  a  similar  case  the  same  result 
followed,  although  the  mortgagee  had  given  notice  to  the  tenants 
to  pay  bin)  the  rents,  which,  by  reason  of  the  appointment  of  the 
receiver,  was  disregarded.     The  mortgagee  should  have  applied  to 
the  Court  to  divest  the  possession  of  the  receiver  (r).     But  where 
there  was  a  sequestration  in  another  suit,  an  equitable  mortgagee 
was  held  entitled  to  back  rents  in  the  hands  of  the  sequestrator  («). 
After  decree  for  sale  of  a  bankrupt's  legal  mortgage,  the  trustee 
is  entitled  to  the  rents  till  the  time  of  sale  (t),  unless  the  mortgagee 
makes  actual  entry  or  gives  notice  to  the  tenants  to  pay  the  rents 
to  him  {f).     Secus,  as  to  an  equitable  mortgagee,  who  is  entitled 
from  the  date  of  the  order  («)  or  from  time  of  entry  {x),  if  the 
trustees  have  acquiesced ;  nor  can  the  mortgagor  be  viewed  in  the 
light  of  a  receiver ;  and,  in  fact,  a  receivership  vnthout  liability  to 
account  appears  a  contradiction  in  terms,  it  being  in  truth  an  owner'^ 
ship. 

In  Codrington  v.  Johnston  (^),  where  the  mortgagor  in  possession 
had  consigned  the  crops  of  a  West  India  estate  to  the  consignee 
in  England,  and  the  bills  of  lading  had  been  signed  prior  to  an 
order  of  the  Court  of  Chancery  for  the  appointment  of  a  receiver, 

(0)  £xp.    Wilton,    2   V.    &   B.  252.  («)  Tatham  v.  Farker,  1  Jur.   N.  S. 

And  866  Bertie  y.  Lord  Abingdon,  3  Mer.  992,  V.  C.  Stuart. 

660;   Greeley  y.  AdderUy,  1   Sw.  673;  (i)  Exp.  Living,  2  M.  &  A.  223. 

Tlumae  y.  Brigetoeke^  4  Ross.  64.  {u)  Exp.  Bignold,  2  ib.  16 ;   and  see 

(P)  Flight  y.  Camae,  26  L.  J.  Ch.  664,  eup.  p.  437. 

L.  C.  {x)  Ib.  214. 

(q)  Greeley  y.  Adderley,  eup.  (y)  1  Beay.  620. 

(r)  Thomas  y.  Brigetoeke,  eup. 

C. — ^VOL.  II.  C 
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it  was  held  that  the  receiver  was  not  entitled  to  the  produce  of  the 
sale  of  such  part  of  the  crops  as  was  unconverted  at  the  date 
of  the  order.  And  the  above  principle  applies  to  the  heir  or 
devisee  of  an  estate  charged  with  portions,  &c.,  unless  in  an  ad- 
ministration suit,  and  the  estate  be  a  deficient  security  (2). 

(3.)  Staying  proceedings  tinder  7  Geo.  IL  c.  20» 

Another  privilege  is  this,  the  mortgagor  may,  under  7  Greo.  II. 
c.  20  (a),  stay  any  action  by  paying  the  money  claimed. 

^  ^*  ^'  That  Act  recites,  that  mortgagees  frequently  bring  actions  of 

ejectment  for  the  recovery  of  lands  and  estates  to  them  mortgaged, 
and  bring  actions  on  bonds  given  by  mortgagors  to  pay  the  money 
secured  by  such  mortgages,  and  for  performing  the  covenants 
therein  contained,  and  likewise  commence  suits  in  his  Majesty's 
Courts  of  equity  to  foreclose  their  mortgagors  from  redeeming  their 
estates ;  and  the  Courts  of  law  where  such  ejectments  are  brought 
have  not  power  to  compel  such  mortgagees  to  accept  the  principal 
moneys  and  interest  due  on  such  mortgages  and  costs,  or  to  stay 
such  mortgagees  from  proceeding  to  judgment  and  execution  in 
such  actions,  but  such  mortgagors  must  have  recourse  to  a  Court 
of  equity  for  that  purpose ;  in  which  case,  likewise,  the  Courts  of 
equity  do  not  give  relief  until  the  hearing  of  the  cause,  for  remedy 
whereof  it  enacts,  that  where  any  action  shall  be  brought  on  any 

Suits  at  bond  for  payment  of  the  money  secured  by  such  mortgage  or  per- 

formance of  the  covenants  therein  contained,  or  where  any  action 
of  ejectment  shall  be  brought  in  any  of  the  Courts  of  Becord  at 
Westminster,  or  in  the  Court  of  Great  Sessions  in  Wales,  or  in 
any  of  the  superior  Courts  in  the  counties  palatine  of  Chester, 
Lancaster,  or  Durham,  by  any  mortgagee,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  for  the  recovery  of  the  possession  of  any 
mortgaged  lands ;  and  no  suit  shall  be  then  depending  in  any  of 
his  Majesty's  Courts  of  equity  in  England,  for  or  touching  the 
foreclosing  or  redeeming  of  such  mortgaged  lands,  if  the  person 
having  right  to  redeem  such  mortgaged  lands,  and  who  shall 
appear  and  become  defendant  in  such  action,  shall,  at  any  time 
pending  such  action,  pay  unto  such  mortgagee,  or,  in  case  of  his 
refusal,  shall  bring  into  Court  where  such  action  shall  be  depend- 
ing, all  the  principal  moneys  and  interest  due  on  such  mortgage, 

(z)  Lord  Clarendon  v.  Barham,  1  Y.  &  (a)  This  statute  is  substantiaUy  re- 

C.  0.  0.  688,  704 ;  6  Jur.  962.  enacted  by  15  &  16  Vict.  c.  76,  ss.  219- 

21.    See  3  Ch.  &  Hulm.  St.  440,  ed.  3. 
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and  alflo  all  such  costs  as  have  been  expended  in  any  suit  at  law  or  7  Geo.  II. 
in  equiiy  upon  such  mortgage  (such  money  for  principal,  interest 
and  costs  to  be  ascertained  and  computed  by  the  Court  where  such 
action  is  depending,  or  by  the  proper  officer  by  such  Court  to  be 
appointed  for  that  purpose),  the  moneys  so  paid  to  such  mortgagee 
or  brought  into  such  Court  shall  be  deemed  and  taken  to  be  in  full 
satisfaction  and  discharge  of  such  mortgage,  and  the  Court  shall 
and  may  discharge  every  such  mortgagor  or  defendant  of  and  from 
the  same  accordingly,  and  shall  and  may,  by  rule  of  the  same 
Court,  compel  such  mortgagee,  at  the  cost  of  such  mortgagor,  to 
assign,   surrender,  or  reconvey  such  mortgaged  lands,  and  such 
estate  and  interest  as  such  mortgagee  hath  therein,  and  deliver  up 
all  the  deeds,  evidences,  and  writings  in  his  custody,  relating  to  the 
title  thereto,  imto  such  mortgagor  who  shall  have  brought  such 
moneys  into  the  Court,  his  heirs,  executors,  or  administrators,  or  to 
such  other  person  as  he  shall  for  that  purpose  nominate  or  appoint. 
And  that  where  any  bill  or  suit  shall  be  filed,  commenced,  or 
brought  into  any  Courts  of  equity  in  England  by  any  person  having  Salts  in 
or  claiming  any  estate,  right,  or  interest  in  any  lands,  under  or  by  ^^^' 
virtue  of  any  mortgage  thereof,  to  compel  the  defendant  in  such 
suit  having  or  claiming  a  right  to  redeem  the  same  to  pay  the 
plaintiff  in  such  suit,  the  principal  money  and  interest  due  on  any 
such  mortgage,  or  the  principal  money  and  interest  due  on  such 
mortgage,  together  with  any  sum  of  money  due  on  any  incumbrance 
or  specialty  charged  or  chargeable  on  the  equity  of  redemption 
thereof,  and  in  default  of  payment  thereof,  to  foreclose  such  de- 
fendant of  his  right  of  redeeming  such  mortgaged  lands,  &c. ;  such 
Court  of  equity,  where  such  suit  shall  be  depending,  upon  applica- 
tion  made  by  the  defendant  having  a  right  to  redeem  such  mort- 
gaged  lands,   and  upon  his  admitting  the  right  and  title  of  the 
plaintiff  in  such  suit,  may  and  shall  at  any  time  before  such  suit 
shall  be  brought  to  hearing  make  such  order  or  decree  therein  sa 
such  Court  might  have  made  in  case  such  suit  had  then  been  regu- 
larly brought  to  hearing;  and  all  parties  to  such  suit  shall  be 
bound  by  such  order  or  decree  so  made,  to  aU  intents  and  purposes^ 
as  if  such  order  or  decree  had  been  made  by  such  Court  at  or 
subsequent  to  the  hearing  of  such  cause  or  suit.    But  it  is  pro- 
vided that  the  Act  shall  not  extend  to  any  case  where  the  person 
against  whom  the  redemption  is  prayed  shall  (by  writing  under  his 
hand,  or  the  hand  of  his  attorney,  agent,  or  solicitor,  to  be  delivered 
before  the  money  shall  be  brought  into  such  Court,  to  the  attorney 
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7  Geo.  II.       or  soKoitor  for  the  other  side),  insist  either  that  the  party  praying 
^'  ^^'  a  redemption  has  not  a  right  to  redeem,  or  thai  the  premises  are 

chargeable  mth  other  or  different  principal  sums  than  what  appear 
an  the  face  of  the  mortgage  or  shall  be  admitted  on  the  other  side^ 
nor  to  any  ease  where  the  right  of  redemption  to  the  mortgaged 
lands  and  premises  in  question  in  any  cause  or  suit  shall  he  contro- 
verted or  questioned  hy  or  hetween  different  defendants  in  the  same 
cause  or  suit,  nor  shall  be  any  prejudice  to  any  subsequent  mort- 
gagee or  incumbrancer. 

On  this  beneficial  statute  several  cases  have  arisen.  It  was 
decided  in  equity  (c),  that  if  the  bill  embraced  any  object  distinct 
from  the  foreclosure  of  the  mortgage,  as,  for  example,  if  it  set  up 
another  demand  on  the  defendant,  and  prayed  that  it  might  be  also 
a  charge  on  the  estate,  no  order  of  reference  could  have  been  made 
under  the  statute.  Lord  Eldon  remarked  that  the  justice  of  the 
case  seemed  to  be,  that  the  reference  should  be  made  as  to  the 
mortgage,  and  the  cause  go  on  as  to  the  rest,  but  he  had  never 
known  it  done. 

The  application  for  the  reference  in  equity  must  be  made  before 
the  mortgagee  is  entitled  to  sue  out  execution  at  law  {d)y  and  will 
not  be  granted,  if  the  mortgagor  is  in  contempt  (e).  See  the  form 
of  decree  in  the  Ch.  D.  (/). 
Equity  had  It  has  been  stated  by  judges  of  high  authority,  that  the  Courts 
before  statute,  of  equity  did  not  require  the  aid  of  the  legislature  for  the  purpose 
mentioned  in  the  Act,  and  that  the  real  object  of  the  Act  was, 
to  give  a  new  authority  to  the  Courts  of  latCy  the  section  as  to 
Courts  of  equity  being  merely  incidental  and  unnecessary.  And 
therefore,  in  a  case  in  which  the  bill  filed  by  the  mortgagee  prayed 
a  sale,  and  not  a  foreclosure,  and  the  mortgagor  prayed  a  reference 
to  the  Master  to  take  an  account,  &c.,  the  Y.  C,  after  stating  that 
the  case  was  not  within  the  statute,  said  that  he  considered  that 
Courts  of  equity  had  an  inherent  jurisdiction  to  stay  proceedings 
in  any  cause,  and  in  any  stage  of  any  cause,  whenever  the  defen- 
dants would  submit  to  a  decree  establishing  the  full  demand  made 
by  the  bill  and  the  whole  reUef  prayed  in  respect  of  that  demand, 
with  costs,  and  he  was  fully  prepared  to  make  such  an  order  as 
the  plaintiff  would  be  entitled  to  at  the  hearing,  with  costs  (g), 

(e)  Bastard  y.  Clarke,  7  Ves.  489.  (^)  H-aed  v.  Hull,  1  S.  &  S.  831 ;  and 

(d)  Amis  y.  Lloyd^  3  V.  &  B.  15.  see  Boya  y.  Ford,  4  Mad.  40  ;  Darner  y. 

(e)  Eetcitt  Y.  McCartney,  13  Ves.  660.  Lord  Portarlington,   2  Ph.  30;  10  Jur. 
(/)  2  Van  Heyth.  390.  673,    and    order   therein  ;    Paynter   y. 
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But  such  an  order  will  not  be  made  to  the  prejudice  of  other 
defendants  (A). 

A  Court  of  law  decided,  in  reference  to  this  statute  (t),  that  if  a  Contract  by 
mortgagor  contracts  to  sell  to  the  mortgagee  his  equity  of  redemp-  seU  tomort-^ 
tion,  and  the  mortgagee,  before  the  completion  of  the  contract,  ^^S^- 
proceeds  by  ejectment  to  evict  the  mortgagor  from  the  possession, 
the  Court  will  not  stay  the  proceedings  on  tender  of  principal, 
interest,  and  costs,  on  the  ground  that  the  mortgagor  has  now  no 
right  to  redeem,  and  that  a  Court  of  equity  will  decree  him  to 
complete  the  contract.    It  may,  however,  be  proper  to  remark,  that 
according  to  another  reported  case  (A),  which,  however,  is  not  fully 
nor  correctly  stated,  the  mortgagee  should  tender  a  deed  of  con- 
veyance to  the  mortgagor,  or  file  his  bill  in  equity  for  a  completion 
of  the  contract,  as  a  ground  for  the  Court  to  reject  the  motion  for 
a  stay  of  proceedings. 

It  has  likewise  been  decided  at  law,  that  the  statute  applies  as  Covenant 
well  to  the  case  of  an  action  on  a  covenant  as  to  one  on  a  bond  (l) : 
and  also  that  the  statute  is  not  applicable  where  the  right  to  redeem  Right  to 

TQCLGGBi. 

is  disputed  upon  the  affidavits,  but  only  where  the  right  to  redeem  disputed, 
is  clear;  notwithstanding  the  provision  contained  in  s.  3  of 
the  Act,  which  requires  the  delivery  by  the  defendant  to  the 
plaintiff's  solicitor  of  the  ohjection  in  writing  within  a  certain 
time  (m).  A  judge  at  Chambers  has  authority  to  make  the  order 
under  the  statute  as  well  as  the  Court  (n). 

It  has  been  also  held,  under  s.  1  of  the  above  Act,  that  Beoonyey- 
the  mortgagee  is  boimd  to  reconvey  and  to  deliver  up  the  title  *^^* 
deeds,  upon  payment  of  the  principal  money  and  interest  and 
costs  of  the  action  pending^  without  regard  to  any  expenses  which 
the  mortgagee  might  have  previously  incurred,  in  trying  to  effect 
a  sale,  or  in  recovering  possession,  &c.  (n).  In  another  case,  how- 
ever, the  Court  of  Exchequer  held  that  the  above  section  only 
applies  where  the  mortgagee  is  not  in  possession,  and  has  not 
attempted  to  exercise  the  rights  of  sale,  and  that,  under  such  latter 
oiroiunstances,  the  mortgagor  must  pay  the  additional  expenses  as 

Carew,  Kay,  App.  xxxtI.  ;  18  Jur.  417.  (t)   GoodtitU  y.  Pope,  7  T.  B.  186. 

See  Piggin  y.  Cheeiham,  2  Ha.  80;  6  Jur.  (k)  Skinner  y.  Staeetf,  1  Wils.  80. 

819  ;  bat  see  Beeves  y.  GhuUmhury  Canal  (/)  Dixon  y.  Wigram,  2  G.  &  J.  613 ; 

Co.  14  Sim.  351 ;  and  France  y.  Cowper,  Snieetony.  Colliery  17  L.  J.  £xo.  57 ;  5D. 

W.  K.  1871—76,  V.  C.  Bacon.  &  L.  184  ;  1  Exc.  457 ;  Anon.  2  Ch.  264. 

(A)  Paine  y.  Edtcarde,  8  Jur.   K.  S.  (m)  Goodtitle  y.  Bishop,  1  Y.  &  J.  344. 

1201,  y.  C.  Stnart ;  LatUtt  y.  CUffe,  5  (n)  Smeeton  y.  Collier,  sup. ;  Jad.  Aot, 

Jur.  403,  L.  G.  1873,  s.  39. 
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7  Geo.  II. 
c.  20. 


well  as  the  cost  of  the  reoonyeyanoe,  before  he  can  daim  the  estate 
and  title  deeds  (o). 

In  order  to  deprive  a  mortgagor  of  an  application  to  redeem 
under  7  Geo.  II.  o.  20,  it  is  not  sufficient  that  the  mortgagee 
should  in  the  notice  given  by  him,  as  required  by  s.  3  of  the 
Act,  make  a  mere  general  statement  that  he  insists  that  the  mort- 
Objections  of  gagor  has  no  right  to  redeem,  and  that  the  mortgaged  premises 
^po^o^/^  are  chargeable  with  other  sums  than  appear  on  the  face  of  the 
mortgage  deed,  or  than  are  admitted  by  the  mortgagor  (p).  He 
must  state  enough  of  the  founds  on  which  he  disputes  the  right 
of  redemption,  to  enable  the  Court  to  determine  what  the  question 
is  between  the  parties,  and  whether  a  case  for  the  exercise  of  its 
jurisdiction  properly  arises  or  not  (p).  So  he  must  state  the  nature 
of  the  ulterior  demand  and  its  amount  (q).  But  the  language  of 
the  statute  is  so  strong  as  to  exempt  the  mortgagee  from  the. 
necessity  of  proving  the  facts  insisted  on  (r). 

If  the  mortgagee  claims  interest  during  the  interval  between 
granting  the  rule  to  stay  proceedings  and  the  actual  payments  of 
the  money,  he  must  claim  it  at  the  time  of  discussing  the  rule  (s). 

The  mortgagor  is  discharged  although  he  has  not  seen  the  mort- 
gage money  properly  laid  out  (/). 

There  must  be  an  affidavit  that  there  is  no  suit  for  foreclosure  or 
redemption  (w). 

Where  the  debt  is  payable  by  instalments,  and  on  one  default 
the  whole  becomes  due,  relief  is  given  only  upon  payment  of  the 
whole  (a?). 

If  the  action  be  brought  against  the  tenant  and  judgment  go  by 
default,  there  is  no  jurisdiction  under  the  statute  to  restore  posses- 
sion to  the  mortgagor  (y);  but  it  would  seem  that  judgment  will  be 
set  aside  and  the  mortgagor  let  in  to  defend  as  landlord  in  order  to 
bring  the  case  within  the  statute  (y). 

If  the  mortgagor  have  given  a  bond  or  incurred  other  debts  to 


Interest. 


Where  tenant 
in  possession. 


(o)  Sutton  Y.  Rawlingtf  18  L.  J.  Exc. 
249 ;  3  Exc.  407  ;  BowU  v.  Ncale,  10 
W.  R.  627,  Exo. 

(p)  Doe  V.  touch,  6  D.  &  L.  270  ;  14 
Jut.  863 ;  18  L.  J.  Q.  B.  278 ;  over- 
ruling, it  seems,  Pilbee  v.  Sopkins,  there 
cited. 

(q)  GoodCitley.  Lontdotctiy  3  Anstr.  937. 

(r)  Per  Coleridge,  J.  in  Doe  v.  Louch, 
tup. 

(j»)  Jordan  v.  Chowns,  8  Dowl.  709. 


(i)  Bourtofi  V.  Williams,  6  Ch.  667; 
reversing  9  Eq.  297. 

(«)  Wilkinton  v.  Traxton,  Selw.  N.  P. 
626,  ed.  13. 

{x)  Goodtitle  v.  KotitU,  llJ.  B.  Moore, 
491. 

(y)  Doe  V.  Roe,  4  Taunt.  887  ;  Doe  v. 
Clifton,  4  A.  &  E.  814 ;  6  N.  &  M.  867. 
And  see  Doe  y.  Brown,  6  Dowl.  471 ;  2 
Jut.  841. 
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the  mortgagee,  he  may  proceed  under  the  statute  without  payment 
of  such  bonds  or  other  debts  (y),  or  of  other  moneys  not  secured  by 
the  mortgage,  as  interest  due  before  its  date,  or  the  costs  of  prepar- 
ing the  mortgage,  or  of  an  assignment  of  it  (s). 

If  there  be  other  mortgages  on  other  lands,  the  trustee  of  the  Tacking, 
bankrupt  mortgagor  cannot  proceed  under  this  statute  without  re- 
deeming all  (a),  or  without  payment  of  other  moneys  which  maybe 
taoked  (4) ;  imless  the  case  falls  within  s.  17  of  the  Conv.  Act,  1881  (c). 

If  the  mortgagee  commence  an  action  at  law  against  the  mort-  Subeequent 
gagor,  and  afterwards  receive  notice  from  a  subsequent  mortgagee  "^°"**fi^®®' 
not  to  part  with  the  title  deeds,  the  case  is  nevertheless  within  the 
statute,  and  a  rule  wiU  be  granted  directing  him,  on  payment  of 
principal,  interest,  and  costs,  to  deliver  them  up  to  the  mort- 
gagor (d). 

In  equity  it  was  determined,  that  the  reference  to  chambers  There  most  be 
under  the  statute  must  proceed  on  an  admission  that  the  principal  of  the  debt. 
and  interest,  mentioned  in  the  foreclosure  bill,  are  due ;  and  the 
chief  derk  cannot  admit  evidence  to  shew  the  contrary  {e),  nor  can 
there  be  under  the  statute  any  inquiry  as  to  what  is  due. 

It  is  necessary  that  all  the  defendants  to  the  foreclosure  suit 
should  admit  the  plaintiff's  title  (/) ;  and  an  infant  defendant  will 
not  be  bound  (g) ;  although  if  the  property  mortgaged  be  leasehold, 
a  similar  order  may,  on  the  application  of  an  executor  or  adminis- 
trator, defendant  in  the  suit,  be  obtained  under  the  general  juris- 
diction of  the  Court  of  equity,  even  where  one  of  the  ceaiuis  que 
trmty  also  a  party  defendant,  is  an  infant  (A) . 

An  order  under  the  statute  may  be  obtained  without  affidavit, 
although  the  foreclosure  action  pray  a  discovery  as  to  incimibrances, 
and  the  defendant  will  not  be  required  to  give  the  discovery  by 
affidavit  (t). 

The  trustee  of  a  bankrupt  mortgagor  cannot  proceed  in  equity 
under  the  Act  without  his  consent  {k). 

The  costs  under  this  statute,  at  least  according  to  the  practice  of  Costs. 


(y)  Archer   v.   Snait^  2   Stra.    1107; 
Bmgham  v.  Ongg,  Barnes,  182. 
(z)  Doe  T.  8Uel^  1  Dowl.  359. 

(a)  Bo0  y.  Soley,  2  Wm.  Bl.  726. 

(b)  FelUm  y.  Ath,  Barnes,  177.  See 
Cfcodrigkt  y.  Moore,  ib,  176  ;  Vaiughan  y. 
Lhyd,  dted  7  Yes.  489. 

(e)  44  &  45  Vict.  c.  41. 
\d)  Dixon  y.  Wigram,  2  Or.  &  J.  613 ; 
Amn.  2  Chit.  264. 


{e)  Suson  y.  ffeweon,  4  Ves.  106. 

(/)  Jtoe  y.  JFardle,  3  Y.  &  C.  70. 

(jg)  Lushing  ton  y.  JPnee,  9  Sim.  651 ; 
Taylor  y.  Coaies,  3  Ha.  263. 

(A)  Grane  y.  MUehell,  10  Sim.  484. 

(i)  Recvee  y.  Glattonbury  Canal  Co,  14 
t^.  351 ;  overruling  JPiggin  y.  Cheetham, 
2  Ha.  80. 

(k)  Garth  y.  Thomae,  2  S.  &  S.  188. 
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the  Court  of  Common  Pleas,  are  taxed  only  as  between  party  and 
party  (/) ;  and  see  further  as  to  costs  (m). 
EnlATgement       The  time  appointed  for  the  payment  of  the  mortgage  money  may 
be  enlarged  under  the  statute,  in  like  manner  as  if  the  cause  was 
brought  to  a  hearing  (w). 
Staying  "Where  the  circumstances  of  the  case  prevent  the  Court  from 

under  general  making  an  Order  imder  the  statute,  it  will  sometimes  make  such  a 
juns  otion.  ^^^pge  under  its  inherent  powers  as  it  might  have  made  at  the 
hearing ;  but  where  no  payment  or  tender  has  been  made  and  there 
are  several  defendants  entitled  to  redeem  and  not  consenting  to  the 
application,  the  Court  would  not  make  any  order,  under  its  own 
powers,  on  the  application  of  one  of  such  defendants,  staying  pro- 
ceedings on  payment  at  a  given  day,  with  foreclosure  on  default 
against  the  defendant  seeking  the  order  (o). 

Under  its  general  powers,  and  upon  considerations  of  policy  or 
convenience,  the  Court  will  also  stay  proceedings  in  suits  indepen- 
dently of  any  submission  to  the  demand  made  by  the  action  {p). 

As  to  applications  at  law  to  stay  proceedings  on  forfeiture  of  a 
bond  by  non-payment  of  interest,  see  (q). 


Nomination 
to  a  living. 


Voluntary 
payments  by 
receiver. 


(4.)  Nomination  to  a  living  and  other  matters. 

A  further  privilege  annexed  to  the  estate  of  the  mortgagor  has 
been  already  noticed  (r),  viz.,  the  right,  where  an  advowson  is  the 
subject  of  the  mortgage,  of  nominating  to  the  church  on  an  avoid- 
ance of  the  living. 

When  a  mortgage  is  made  by  way  of  trust,  the  trustee  fills  that 
character  as  well  for  the  mortgagor  as  for  the  mortgagee  («). 

When  the  receiver  and  trustee  of  an  estate  subject  to  a  charge 
makes  voluntary  payments  on  account  of  such  charge,  in  expectation 
of  coming  rents,  but  without  taking  an  assignment  of  the  charge 
or  acting  with  the  privity  of  the  mortgagor,  the  latter  will,  at  law 


(/)  Doe  V.  CappB,  3  Bing.  N.  C.  768 ; 
4  So.  468 ;  6  L.  J.  N.  S.  0.  P.  237. 

(m)  Millard  v.  Magor^  3  Mad.  433 ; 
Archer  Y,  Snatt,  2  Stra.  1107;  OoodtitU 
V.  Zonsdoicn,  3  Anst.  937 ;  Goodright  v. 
Moore,  Barnes,  176 ;  Doe  v.  Bunn,  1  W. 
W.  &  H.  49  ;  Dawkina  v.  Svans,  9  L.  J. 
Ch.  179,  V.  C.  E. 

(»)   Wakerell  v.  Delight,  9  Ves.  36. 

(o)  Fiah.  Mtg.  343,  ed.  3 ;  327,  ed.  4 ; 
Jonee  v.  Smney,  Kay,  App.  zlv. ;  ChaUie 


▼.  Gwyftne,  ih.  xlvi. ;  Pai/nUr  y.  Carew, 
ib,  xzzvi. 

{p)  Calvert  v.  South,  4  T.  &  0.  614. 

{q)  4  Ann.  c.  16,  8.  13;  Darby  v. 
Wilkins,  2  Stra.   957 ;    Van  Sandau  v. 

,  1  B.  &  Aid.  214 ;   Wheelhouae  v. 

Ladbrookey  Q  H.  &  N.  291. 

(r)  See  9up.  pp.  42,  373. 

(«)  Bknnerhaaset  v.  Day,  2  Ball  &  B. 
133. 
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at  least,  have  the  benefit  of  such  payments,  and  the  Court  will  set 
aside  an  execution  on  personal  securities  given  to  the  creditor  by 
the  mortgagor,  to  the  extent  of  such  sum ;  and  the  same  applies 
a  fortiori  to  the  mortgagor's  surety  ;  and  the  only  remedy  for  the 
agent  seems  to  be  to  have  recourse  to  the  rents  when  they  become 
applicable  {t). 

(5.)  Generally, 

A  mortgagor  is  entitled  to  deduct  income  tax  {u) ;  but  not  in  Income  tax. 
discount  of  bills  or  loans  at  short  periods  {u). 

The  representatives  of  the  mortgagor  were  allowed  premiums  Salvage 
paid  to  keep  up  a  policy,  part  of  the  mortgage  security,  as  salvage  ™®^®^* 
money  {x) ;  sed  quwre  this  (jf). 

Similarly,  the  assignee  of  a  trust  deed  under  the  mortgagor  ad- 
vancing hi8  oicn  moneys  to  keep  alive  the  mortgage  property  has 
priority  over  the  mortgage  (s). 

(/)   WiUiamaon  y.  Goold,  1  Bing.  171  ;  Empire  Co.  14  Eq.  4,  M.  R. 
Carrol  v.  Gooldj  ib,  191.  (y)  Saunders  v.  Dunman^  7  Ch.  D.  825, 

(m)  Mou  t.  Salte,  23  Bear.  269.  Fry,  J. 

(x)  Norris  y.  Caledonian  Ins,  Co,  8  Eq.  {z)  Tooth  v.  Halletty  4  Ch.  242. 

127,  M.  R.     See  Shearman  y.  British 
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(1.)   Waste  by  mortgagor. 

Although  in  equity  the  mortgagor  remains  the  actual  owner  of 
the  land  until  foreclosurci  and  is  entitled,  while  in  possession,  to 
the  receipt  of  the  rents  and  profits  without  account,  yet  equity, 
regarding  the  land  with  all  its  produce  as  a  security  for  the  mort- 
gage debt,  will  restrict  the  right  of  ownership  within  those  bounds 
which  may  not  operate  to  the  detriment  or  injury  of  the  mortgagee. 
Timber.  On  this  principle  equity  will  interfere  to  prevent  waste  by  the 

mortgagor,  and  for  that  purpose  grant  an  injunction  on  action 
brought  by  the  mortgagee  (a).  But  the  mortgagee  is  not,  as  a 
matter  of  course,  entitled  to  an  injunction  to  prevent  the  felling  of 
timber  by  the  mortgagor ;  the  Court  must  first  be  satisfied  that  the 

(a)  Farrani  ▼.  Lovel,  3  Atk.  723 ;  and  see  Robintim  y,  Litton^  ib.  2X0. 
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seourity  is  insufficient  (b) ;  but  it  was  refused  to  a  judgment  oreditor 
under  the  old  law,  suing  the  debtor's  heir-at-law,  by  whom  a  satisfied 
mortgage  term  and  an  alleged  fraudulent  conveyance  by  the  debtor 
was  set  up,  on  the  ground  that  the  plaintiff  might  have  no  interest 
in  the  property  {c). 

An  equitable  mortgagee  can  obtain  ex  parte  an  injunction  re- 
straining the  mortgagor  from  parting  with  the  legal  estate  {d). 

A  mortgagee  of  a  business,  goodwill,  and  right  to  use  the  name.  Trade  name, 
but  who  has  never  used  it,  can  have  an  injunction  against  a  person 
claiming  under  the  mortgagor  to  prevent  his  using  the  name  (e). 


(2.)  Liability  to  eviction  by  a  mortgagee. 

The  Court  will  in  no  instance,  it  seems,  interpose  its  authority 
to  obstruct  the  mortgagee  from  evicting  the  mortgagor  from 
the  possession,  but  for  such  purpose  will  consider  the  latter  a  mere 
tenant  at  will(/). 

The  mortgagor  is  liable  to  eviction  by  the  mortgagee  without  any 
notice  whatever  (^),  unless  protected  by  the  agreement  for  quiet 
possession  until  default,  &c.  (A),  and  he  has  no  right  to  emblements, 
for  all  the  produce  of  the  land  forms  part  of  the  security  (t). 

His  possession,  generally  speaking,  being  only  that  of  tenant  at  Lessee  may  be 
win  or  at  sufferance,  he  cannot  make  a  lease  to  bind  the  mort- 
gagee ;  and  if  he  make  such  a  lease,  the  mortgagee  and  his  trans- 
feree may  proceed  to  eject  the  lessee  without  notice  {k).  But  see 
now  the  Oonv.  Act,  1881,  inf,  p.  781.  If  the  land,  however,  at 
the  time  of  the  mortgage,  be  in  the  occupation  of  a  tenant  from 
year  to  year,  he  will  be  entitled  to  the  usual  notice  to  quit  (/). 

Notice  to  quit  is  not  necessary  in  an  action  against  a  tenant 
subsequent  to  the  mortgage  (m),  though  the  mortgagee  covenants 
not  to  take  possession  without  twelve  months'  notice  {m) ;  and  after 


eTicted. 


(h)  King  y.  Smith,  2  Ha.  239;  Usbome 
T.  U.  1  Dick.  75.  ^ee  Hampton  v.  Hodget, 
8  Ves.  105 ;  Mippesleg  v.  Spenar,  5  Mad. 
422  ;  Humphregt  ▼.  Harrium,  1  J.  &  W. 
681 ;  Farrant  v.  Lovely  sup, 

(r)  Leake  v.  Beckett,  1  Y.  &  J.  339. 

{d)  London  and  County  Bank  y.  Lewis, 
21  Ch.  D.  490,  G.  A. 

(e)  Beadey  y.  Soares,  22  Ch.  D.  660, 
Feanion,  J. 

(/)  QeeCkohnondeley  Y.  Clinton,  2  ^er, 
359. 


(g)  Doe  V.  Maisey,  8  B.  &  C.  767 ;  3 

Man.  &  Ry.  109. 

(A)  Keeeh  v.  Rail,  Doug.  22.    See  sup, 

p.  760  ;  Moore  v.  Shelley,  8  App.  0.  286, 

J.  C. 

(i)  lb.    And  see  Doe  v.  Maisey,  sup, 
[k)  lb. ;  Thunder  v.  Belcher,  3  Eaat, 

449;  Boyers  y,  Humphreys,  4  A.  &  £. 

299 ;  Evans  v.  Elliott,  1  P.  &  D.  264 ; 

Oibbs  Y.  Cruihshank,  8  L.  R.  0.  P.  464  ; 

Cadle  Y.  Moody,  7  Jur.  N.  S.  1249,  Exo. 
(0  Bireh  v.  Wright,  1  T.  R.  388, 
(m)  Doe  Y.  Davies^  7  Bxo,  89. 
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default  in  payment  of  the  mortgage  money,  the  mortgagee  may 
treat  such  tenant  as  a  trespasser  (n). 

On  ejectment  by  mortgagee  against  mortgagor  under  a  mort- 
gage by  lease  and  release,  it  was  sufficient  to  put  in  evidence  the 
release  containing  the  recital  of  the  lease  (o). 

(3.)  Emblements. 

m 

Emblements  On  the  eviction  of  the  lessee  he  is  not  entitled  to  etnblements ; 
the  point  was  started  in  Keech  v.  Hall{p)j  but  did  not  call 
for  a  decision,  the  Court  only  remarking  that  the  right  to  emble- 
ments would  be  no  bar  to  the  mortgagee's  recovering  in  ejectment; 
it  would  only  give  the  lessee  a  right  of  ingress  and  egress  to  take 
the  crops.  It  may,  however,  be  considered  that  both  on  legal  and 
equitable  principles  the  lessee  will  not  be  entitled  to  emblements, 
for  at  law  he  is  evicted  by  title  paramount,  and  the  law  makes  a 
distinction  as  to  the  right  to  emblements,  between  tenants  who 
have  particular  estates  that  are  uncertain,  defeasible  by  the  act  of 
the  parties  to  the  original  contract,  or  by  the  act  of  God,  and  those 
who  have  particulcu:  estates  defeasible  by  a  right  paramount^  for  in 
the  latter  case  (^),  he  that  hath  the  right  paramount  shall  have  the 
emblements,  for  although  quoad  actionem  the  law  will  not  by  a 
fiction  make  the  lessee  who  comes  in  by  title  liable  to  punishment 
as  a  trespasser,  yet  quoad  proprietatemy  the  regress  of  the  disseisee 
revests  the  property  as  well  for  the  emblements  as  for  the  freehold 
itself,  and  equally  against  the  feoffee  or  lessee  of  the  disseisor,  as 
against  the  disseisor  himself.  For  the  rule  and  reason  of  the  law 
is,  that  after  the  regress  of  the  disseisee,  the  law  adjudges  that  the 
freehold  has  continued  in  him :  which  rule  and  reason  extends  as 
well  to  the  emblements  as  to  the  freehold,  and  although  the  act  of 
the  disseisor  may  alter  a  man's  action,  yet  his  act  cannot  take  away 
his  action,  property,  or  right  (r). 

Nor  if  the  tenancy  determines  by  the  act  of  the  lesseey  will  he  be 
entitled  to  emblements  («) ;  and,  therefore,  it  was  decided  that  if  a 
lease  be  granted  subject  to  a  condition  of  re-entry  on  bankruptcy, 
insolvency,  or  by  the  lessee  incurring  a  debt  on  which  judgment 
shall  be  entered  up,  and  the  lessor  re-enter  for  condition  broken, 
the  latter  will  have  a  right  to  the  emblements  {t), 

(»)  Qibhi  T.  Cruikthanh,  8  L.  R.  0.  P.  {q)  Co.  litt  65  b. 

464.  (r)  LiffmPt  Caaey  11  Co.  61. 

(o)  Doe  y.  Wag$taff,  7  Car.  &  P.  477.  (»)  Bukoer  y.  5.  2  B.  &  Aid.  470. 

\p)  Dong,  22.  (0  Datii  v,  Eyton,  7  Bing.  164. 
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(4.)  Action  for  mesne  profits  v.  lessee. 

As  to  mesne  profits,  the  remedy  is  by  an  action,  formerly  the  action 
of  trespass  vi  et  armiSy  and  in  this  respect,  a  distinction  is  taken 
between  a  disseisor  and  one  who  comes  in  under  him  by  title  {u) ;  for 
if  a  man  were  disseised,  and  the  disseisor,  during  the  disseisin,  cut 
down  the  trees,  or  grass,  or  the  com  growing  upon  the  land,  and 
afterwards  the  disseisee  re-entered,  the  disseisee  had  an  action  of 
trespafls  against  him  vi  et  armis  for  the  trees,  grass,  com,  &c.,  for 
after  the  regress,  the  law,  as  to  the  disseisor  and  his  servants,  sup- 
poses the  freehold  always  continued  in  the  disseisee.  But  if  the 
disseisor  made  a  feoffment  in  fee,  gift  in  tail,  lease  for  life  or  years, 
and  afterwards  the  disseisee  re-entered,  he  had  not'  trespass  vi  et 
armis  against  those  who  came  in  by  title,  for  this  fiction  of  the 
law,  that  the  freehold  continued  always  in  the  disseisee,  had  not 
relation  to  make  him  who  came  in  by  a  title  a  wrong  doer  vi  et 
armiSy  because  in  fictione  juris  semper  cequitas  existit.  But  in  such 
case,  the  disseisee  might  recover  all  the  mesne  profits  against  the 
disseisor.  Now  it  might  be  thought  that  the  lessee  who  came  in 
under  the  mortgagor  in  possession  was  within  the  rule,  and  con- 
sequently not  liable  to  an  action  for  mesne  profits ;  though  accord- 
ing to  Pope  V.  Biggs  (1?),  the  lessee  was  liable  to  such  an  action  on 
ejectment  by  the  mortgagee  for  rents  due  at  the  time  when  notice 
of  the  mortgage  was  given  and  not  then  paid  over  to  the  mort- 
gagee ;  but  payments  by  the  tenant  to  his  landlord,  the  mortgagor, 
before  the  rent  is  due,  are  not  protected  {x). 

The  mortgagee  cannot  bring  an  action  of  trespass  for  mesne  Actualposses- 
profits  against  the  tenant,  or  waive  the  tort  and  sue  in  use  and  mortgagee 
occupation,  imless  he  has  been  in  actual  possession  of  the  land,  or  necessary. 
unless  the  tenant  is  estopped  from  denying  the  possession  by  a 
verdict,  or  has  suffered  judgment  by  default  in  ejectment  (y). 


(tt)  Lifford^i  Ca»e,  tup,  (y)    Tumsr    v.    CatneronU     Coalbrook 

(v)  9  B.  &  C.  245.  SUam  Co.   5    Exc.   932 ;    Litchfield   y. 

[x)  De  NiehoUa  y.  Saundert,  6  L.  B.  Ssad^y  ib.  939. 
G.  P.  693  ;  Cook  y.  Gt4erra,  7  ib.  182. 
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(5.)   The  remedy  of  the  lessee  against  the  motfgagor  on  enction. 

The  mortgagor,  after  dbturbaiice  by  the  mortgagee,  will  be  liable 
to  hiB  tenant  in  an  action  for  damages  on  his  ooTenant  for  qoiet 
enjoyment  (2) ;  and  the  lessee's  right  to  sue  is  not  affected  by  the 
circumetanoe  of  his  having  obtained  from  the  mortgagee  compen- 
sation for  improTements  {a). 

The  mortgi^r  not  being  able  by  himself  to  make  a  valid  lease, 
previous  to  the  Conv.  Act,  1881,  inf.  p.  781,  it  followed  that,  in 
order  to  enforce  specific  performance  of  an  agreement  for  a  lease, 
he  must  have  obtained  a  prior  reconveyance  from  the  mortgagee, 
or  procured  the  latter  to  concur  in  the  lease  (b). 

In  Costigan  y.  Hastier  {b),  it  seems  to  have  been  considered  that 
the  tenant  could  not  under  an  agreement  for  a  lea^e,  compel  the 
mortgagor  to  redeem  for  the  purpose  of  granting  a  valid  lease,  on 
the  principle  that  specific  performance  will  not  be  decreed  where  it 
is  unreasonable  to  do  so  (0). 

(6.)  Leases  by  moiigagor  be/ore  the  mortgage. 

By  the  mortgage  conveyance  the  reversion  passes  to  the  mort- 
gagee, and  with  it  the  right  to  future  rents  and  other  rights 
incident  to  the  reversion  ;  but  arrears  of  rent  do  not  pass  without 
express  words  (d). 

When  a  tenant  under  a  parol  contract  assigns  his  interest,  but 
the  assignee  is  not  accepted  by  the  mortgagor,  a  subsequent  mort^ 
gagee  cannot  sue  the  tenant,  parol  contracts  not  being  incident  to 
the  reversion  [e). 

The  tenant  may,  however,  continue  to  pay  the  rent  to  the  mort- 
gogor  80  long  as  he  ia  allowed  by  the  mortgagee  to  receive  it ;  for 
though  the  conveyance  is  eSectual  as  to  the  mortgagee's  rights  - 
against  the  tenant  without  any  attornment  (/)  by  the  latter,  the 
tenant  is  not  prejudiced  by  payment  of  the  rent  to  the  mortgagor, 
01  by  breach  of  any  condition  for  non-payment  of  rent,  before 
notice  of  the  mortgage  {g). 

(1)  Coitigan  t.  Evtler,  2  Boh.  &  Lef.  O.  230,  239. 

ISO ;  Eovn  t.  Etrnt,  31  Bear.  420  ;  S  (d)  Salmon  t.  Ikan,  3  Hoo.  t  Q.  SU  ; 

Jut.  N.  S,  834.  15  Jur.  Ml. 

(a)  Oirptnler  v.  Forktr,  Z  0.  B.  N.  8.  (>)  AUcocl  v.  XovrRmat,  9  Q.  B.  D. 
20e.  306,  C.  A. 

(b)  CMtigan  t.  Eailitr,  lup.  (J)  4  Anne,  0.  IS,  a.  9. 
((-)    Wattm  y.  Manlon,  4  De  G.  M.  &  (?)  It.  s.  10. 
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But  if  the  tenant  pay  the  rent  to  the  mortgagor  after  notice  to 
pay  the  mortgagee,  and  is  afterwards  compelled  to  pay  the  latter, 
the  payment  being  voluntary  cannot  be  recovered  from  the  mort- 
gagor (A). 

But  where  the  demise  is  either  prior  to  the  mortgage,  or  is  made  Notice  by 
under  a  power  in  the  mortgage  deed,  and  therefore  contempo-  texumt. 
raneous  with  it  in  point  of  effect  (t),  the  notice  of  the  mortgagee  to 
the  tenant  in  possession  operates  as  an  attornment  at  common  law, 
having  relation  back  to  the  time  of  the  grant,  and  it  follows  that 
all  the  rents  due  from  the  tenant  at  the  time  of  the  notice,  and  not 
actually  paid  over  to  the  mortgagor  (A),  and  all  subsequent  rent, 
belong  of  right  to  the  mortgagee,  who  may  distrain  or  sue  for 
them  (/),  or  if  the  tenant  holds  from  year  to  year,  or  imder  an 
agreement,  may  recover  them  in  an  action  for  use  and  occupa- 
tion (m) ;  and  that  too  though  the  mortgagor  has,  after  the  mort- 
gage, altered  the  property  and  raised  the  rent  (n).     A  receiver  Kotloe  under 
appointed  in  the  mortgage  deed  by  the  mortgagor y  with  the  consent  ^^  28. 
of  the  mortgagee  (both  parties  having  executed  the  deed),  with 
power  to  receive  the  rents  and  eject  tenants,  is  an  agent  of  the 
mortgagee  duly  authorized  to  give  notice  imder  4  Geo.  II.  c.  28, 
B.  1,  though  such  mortgagor  have  only  the  equitable  estate,  and 
the  trustees  in  whom  the  legal  estate  is  vested  are  parties  to  the 
mortgage  deed  (o).    And  even  a  receiver  appointed  by  the  Court 
of  Chancery  has  been  held  to  be  within  the  Act  {p). 


(7.)  Leases  by  mortgagor  after  the  mortgage. 

As  a  tenant  cannot  dispute  his  landlord's  title,  the  lease  by  the 
mortgagor  after  the  mortgage  will  be  good  imtil  the  mortgagee 
interferes,  until  which  time  the  mortgagor  may  receive  the  rent 
to  his  own  use,  and  may  distrain  for  it  (^),  even  after  the  mort- 
gagee has  given  notice  to  the  tenant  to  pay,  but  before  he  has  paid ; 
and  the  tenant  before  the  Jud.  Act  would  have  had  no  defence  (r) ; 


(A)  Eiggt  t.  Scott,  7  C.  B.  63.  247. 

(i)  Rogera  y,  Humphreys,  4  A.  &  E.  (n)  Burrowt  t.  Oradin,  12  L.  J.  Q«  B. 

299.  333. 

{k)  See  4  Anne,  c.  16»  as.  9,  10.  (o)  Foole  t.  Warren,  8  A.  &  E.  682. 

\i)  Most  T.  Gallimore,  1  Doug.  279  ;  {p)  Wilkinson  y.  Colley,  6  Burr.  2694. 

Ropers  T.  Humphreys,  sup.  (q)  Trent  y.  Hunt,  9  Exc.  14. 

(w)  Birch  V.   Wright,  1  T.  R.  878 ;  (r)  Fer  WilliamB,  J.  in  Carpenter  y. 

BawsoH  y.  Eieke,  7  A.  &E.  461 ;  2  N.  &  Parker,  sup, 
P.  448 ;  Exp,  Hemkeg,  1  Mont,  ft  MbA. 
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but  semble,  it  would  be  otherwise  now ;  the  tenant,  however,  after 
Buoh  notice,  is  quite  justified  in  giving  up  the  premises  to  the 
mortgagee  («).  In  Wilton  v.  Dunn  (^),  it  was  held  that  it  was 
not  sufficient  for  the  tenant  to  show  a  notice  and  claim  by  the  mort- 
gagee, he  must  prove  payment ;  but  payment  of  rent  by  a  tenant 
to  the  mortgagee  after  notice  and  on  compulsion  is  valid  (u). 

After  the  lessee  has  been  compelled  to  pay  the  mortgagee,  he 
still,  in  defending  himself  against  the  mortgagor,  must  admit  the 
latter's  title,  and  shew  that  it  has  determined  {x) ;  or  if  the  payment 
were  with  the  mortgagor's  consent,  the  plea  might  have  been  rien 
in  arriire  {y) ;  but  such  payment  of  rents  due  at  the  time  of  the 
notice  must,  in  an  action  by  the  mortgagor,  have  been  and  still 
must  be  specially  pleaded  (s).  So  if  the  rent  has  become  due, 
and  is  not  paid  to  mortgagee  or  mortgagor,  any  binding  agreement 
between  them  for  payment  of  rent  to  the  former  must  have  been 
and  must  be  still  specially  pleaded  by  the  tenant  (a). 

But  though  the  tenant  will  thus  be  allowed  all  payments  to  the 
mortgagee  made  imder  compulsion,  or  with  the  assent  of  the  mort- 
gagor, he  could  not,  in  an  action  brought  against  him  by  the  latter, 
plead  what  amounted  to  nil  habuit  in  tenenientis  (6),  though  he 
might  shew  that  the  mortgagor's  interest  had  determined  by 
eviction  by  the  mortgagee  {c). 

And  it  was  held  in  the  case  last  referred  to,  that  as  against 
the  assign  of  the  mortgagor,  the  tenant  may  shew  that  the  assign 
could  not  have  a  derivative  title  from  the  mortgagor,  and  that  he 
would  not  be  concluded  from  so  doing  by  payment  of  rent  to  the 
assign  under  a  mistake  of  facts  (c).  On  the  question,  however,  of 
estoppel  as  against  the  assign,  see  infra  (e) . 

If  the  tenant  should  refuse  to  pay  the  rents  due  at  the  time  of  the 


caniK 
gud  rents. 


ot  recover  ^Q^ce  (/),  such  notice  by  the  mortgagee  is  not  of  itself  sufficient  to 


(»)  Carpenter  v.  Farker,  3  0.  B.  N.  S. 

206. 

(0  17Q.  B.  294;  16  Jur.  1104.    See 
Eiekman  v.  Maehiny  4  H.   &  N.  716 
6  Jut.  N.    S.   676,  Exc. ;    Salmon   v 
Deafty  14  Jur.  236,  V.  0.  of  England 
reyersed,    3  Mac.   &  Qt,  344 ;  16  Jar 
641. 

(tt)  Johnson  V.  Jones,  1  P.  &  D.  661 
9  A.  &  E.  809  ;  7  Jur.  Pt.  2,   146.    See 
Brown  v.  Storey y   1  Man.   &  Q-.   117 
Eiekman  v.  Maehiny  sup, 

{x)  Alehome  y.  Oommey  2  Bing.  64 
Doe  y.  Edtcardsy  6  B.  &  Ad.  1066  ;  3  N. 


&  M.  193 ;  Taylor  y.  ZamirOy  6  Taunt. 
624  ;  Johnson  y.  Jonesy  sup, 

(y)  Dyer  y.  Bowleyy  2  Bing.  94  ;  9  J.  B. 
Mo.  196  ;  JFheeler  y.  Branseombey  6  Q.  B. 
376,  377. 

{z)  Waddilove  y.  Bamety  2  Bing.  N.  0. 
638. 

(«)   Wheeler  y.  Branseombey  sup, 

ifi)  Alehome  y.  Gomme,  sup.  And  see 
Johnson  y.  Jones,  sup, 

{c)  Doe  y.  Bartony  11  A.  &  E.  307. 

{e)  P.  782. 

(/]  In  the  Law  Magazine  for  No- 
yember,  1836,  an  able  article  wiU  be 
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i  it 


make  the  lessee  his  tenant,  so  as  to  enable  him  to  distrain  or  sue 
for  the  rent  afterwards  accruing  due  under  the  lease  (g). 

Nor  is  the  tenancy  under  the  mortgagor  affected  by  an  authority 
from  the  mortgagor  to  the  mortgagee  to  receive  the  rents,  though 
perhaps  such  a  power  may  be  irrevocable  and  justify  all  payments 
made  under  it  while  the  mortgage  debt  continues  (A). 

If  the  mortgagee  evicts  the  lessee,  yet  the  lease,  being  a  valid  Redemption 
demise  of  the  equity  of  redemption,  will  entitle  the  lessee  to  redeem 
the  mortgage  (0,  and  will  at  all  events  be  binding  on  the  mort- 
gagor, and  all  persons  claiming  under  him.    . 

The  mortgagee  may  elect  not  to  eject  the  lessee,  and  may  confirm  Th©  n^o^t- 
the  tenancy,  or  rather  establish  a  new  tenancy  upon  the   same  confirm  the 
terms  (k) ;  and  any  act  of  the  mortgagee  demonstrating  an  appro-         ^^' 
bation  of  the  lease,  such  as  the  receipt  of  or  distress  for  rent,  or 
notice  to  quit  (/),  or  the  like,  will  be  evidence  of  a  tenancy,  and  a 
demand  by  the  mortgagee  or  his  agent,  and  payment  by  the  tenant 
of  interest  of  the  mortgage  instead  of  rent  will  suffice  {m). 

If  the  mortgagee  encourages  the  lessee  to  lay  out  money  on  the 
premises,  he  will  not  afterwards  be  permitted  to  disavow  the 
tenancy  (w) ;  but  mere  inspection  by  the  mortgagee  of  the  improve- 
ments will  not  amount  to  acceptance  of  the  lessee  as  his  tenant  (o). 
The  mortgagee  does  not,  by  making  the  lessee  his  tenant,  set 
up  a  lease  for  the  term,  but  only  creates  a  tenancy  from  year  to 
year  (p). 

The  mortgagee  cannot  distrain  on  a  tenant  of  the  mortgagor 
under  a  lease  made  after  the  mortgage,  unless  the  tenant  has 
attorned  (q) ;  and  notice  by  the  mortgagee  to  the  tenant  of  the 
mortgagor  under  such  a  lease  does  not  of  itself  constitute  the 
relation  of  tenant  to  the  mortgagee,  or  entitle  the  latter  to  distrain 
for  the  subsequent  rent  (r).  A  subsequent  payment  of  rent  will  not 
act  by  way  of  relation  to  establish  a  distress  for  previous  rent  (r) ; 


fonnd  on  the  respeotive  rights  of  mort- 
gagee and  mortgagor  for  recovery  of 
rents. 

(jf)  JEvana  y.  Elliott,  9  A.  &  E.  342. 

(A)   Wheelsr  t.  Brantcombe,  sup, 

(0  Seetw/.  p.  1166(f). 

(k)  Keeeh  v.  Hall,  Doug.  22. 

(/)  Smith  V.  Bggingion,  9  L.  B.  C.  P. 
146. 

(m)  Doe  y.  Cadwalladery  2  B.  &  Ad. 
473 ;  Doe  y.  Hales,  7  Blng.  322 ;  5  Mo. 

C. — VOL.  II. 


&  P.  132. 

(n)  Doug.  22 ;  Svane  y.  Elliott,  1  P.  & 
D.  256. 

(o)  Doe  V.  Hughes,  11  Jur.  698,  Exc. 

{p)  Doe  V.  Dueknell,  8  C.  &  P.  666  ; 
Partington  v.  Woodcock,  6  N.  &  M.  672. 

(q)  Evans  v.  Elliott,  sup,;  Eogers  y. 
Humphreys,  4  A.  &  E.  299. 

(r)  Partingtonr,  Woodcock,  sup.;  Eogere 
y.  Humphreys,  8up,;  Evans  y.  Elliott, 
sup, 

I) 
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there  must  be  an  attornment  or  other  evidence  of  consent  by  the 
tenant  («). 
WhenteDancy  A  new  tenancy  may  however  be  created  between  the  mortgagee 
between  mort-  ^^^  tenant  by  payment  and  acceptance  of  rent,  as  rent  {t),  or  even 
te^wS;^^  by  the  acquiescence  of  the  tenant  in  the  notice  to  pay  the  rent  to 
the  mortgagee  (w),  which  will,  it  seems,  be  a  tenancy  from  year  to 
year  upon  the  terms  of  the  lease  (ar),  although  mere  notice  by  the 
mortgagee  to  the  tenant  to  pay  the  rents  to  him,  without  attorn- 
ment or  assent  on  the  part  of  the  tenant,  is  insufficient  to  create  a 
new  tenancy  (y).  But  it  would  seem  that  a  notice  by  the  mort- 
gagee to  pay  all  future  rents  to  him  may  be  treated  by  the  tenant, 
as  against  the  mortgagor,  as  an  eviction  by  title  paramount ;  and  it 
was  accordingly  held  in  Waddilove  v.  Barmtt  (a),  that  under  an 
issue  of  non-assumpsit  the  defendant  (the  tenant)  could,  as  to  the 
rents  due  after  the  notice,  give  such  notice  in  evidence,  though  as 
to  the  rents  due  prior  to  such  notice,  the  notice  must  have  been 
specially  pleaded  {a). 

It  seems  to  be  open  to  the  tenant  to  treat  the  payments  made  to 
the  mortgagee  in  consequence  of  the  notice,  as  payments  made  on 
the  mortgagor's  account,  and  to  plead  the  same  accordingly,  with- 
out denying  the  mortgagor's  title  as  landlord  (6). 

If  the  mortgagee  recognize  the  lessee  as  his  own  tenant,  or  as 
being  in  lawful  possession  of  the  premises  at  a  given  time,  it  is  not 
competent  for  him  to  say  afterwards  that  he  was  at  that  time  a 
trespasser  (c). 

And  in  Evam  v.  Elliott^  Lord  Denman  said  that  he  was  by  no 
means  prepared  to  admit  that  a  jury  would  not  be  warranted  in 
inferring  a  recognition  of  the  tenant's  right  to  hold  from  the  cir- 
cmnstance  of  the  mortgagee's  knowingly  permitting  the  mortgagor 
to  continue  the  apparent  owner  of  the  premises  as  before  the  mort- 


(«)  Wheeler  y.  Brantconibe^  6  Q.  B.  376 ; 
Doe  T.  Thompson^  9  ib,  1037. 

{t)  See  Rogen  y.  JSumphreySy  4  A.  & 
E.  313,  per  Lord  Bexunan,  C.  J. 

(«)  £r<ncn  y.  Storey,  1  Man.  &  G.  117. 

(ar)  Doe  v.  Boulter,  6  A.  &  E.  676 ; 
Brown  y.  Storey,  sup, 

(y)  Bvana  v.  Elliott,  9  A.  &  E.  342. 
And  see  6  A.  &  E.  696. 

(z)  2  Bing.  N.  S.  638. 

(a)  And  see  Doe  y.  Barton,  11  A.  &  E. 


316,  and  the  judgment  in  Gouldsworthv, 
Kniffhls,  11  M.  &  W.  337;  12  L.  J.  Ezo. 
282  ;  and  Mayor  and  Burgetsea  of  Boole  y. 
Whitt,  16  M.  &  W.  671, 

(b)  Johnson  y.  Jones,  9  A.  &  E.  809 ; 
though  in  this  case  the  rent  was  due 
before  the  notice. 

(c)  Bireh  y.  Wright,  1  T.  R.  383;  Doe 
y.  Sales,  7  Bing.  322.  And  see  Doe  y. 
Olley,  12  A.  &  E.  481 ;  Doe  v.  Goodier, 
16  L.  J.  Q.  B.  436,  N.  S. 
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gage,  and  to  lease  them  out  exactly  as  if  his  property  in  them 
continued  (d). 

In  Pope  V.  Bigffs  (c),  the  Court  of  King's  Bench  decided  that  the 
tenant  in  possession  under  a  demise  subsequent  to  the  mortgage, 
was  justified  in  paying  the  rent  to  the  mortgagee  due  at  the  time 
qf  ike  notice  and  demand  made,  on  the  ground  that  as  the  mort- 
gagee might  have  evicted  the  tenant,  and  obtained  the  rents  due  in 
an  action  for  mesne  profits,  the  mortgagee  must  be  entitled  to 
receive  them  without  bringing  an  ejectment. 

Where  a  mortgagee  gives  notice  to  tenants,  but  does  not  take 
possession,  any  loss  arising  to  the  mortgagor  therefrom  will  fall 
on  the  mortgagee  (/) ;  but  if  the  mortgagee  after  he  has  taken 
possession  refuses  to  apply  for  rent,  the  mortgagor  has  no  remedy 
in  equity,  his  only  remedy  is  against  the  mortgagee  on  taking  the 
accounts  (ff). 

If  the  mortgagee  asserts  his  paramount  title,  the  tenant  of  the 
mortgagor,  subsequent  to  the  mortgage,  may  consider  himself  as 
tenant  from  year  to  year  of  the  mortgagee,  and  determine  his 
tenancy  with  the  mortgagor  (h), 

(8.)  Anomalous  position  of  mortgagor  before  the  Jud.  Act. 

Before  the  Jud.  Act  (t )  many  anomalies  existed  in  respect  of 
mortgage  premises  on  lease. 

1.  If  a  lessor  after  granting  a  lease  conveyed  away  his  estate  by 
way  of  mortgage,  it  was  a  good  defence  for  the  tenant  in  an  action 
of  ejectment  against  hiTn  by  his  lessor  to  shew  the  fact  of  such  con- 
veyance, because,  although  a  tenant  could  not  deny  his  landlord's 
title,  he  might  have  shewn  that  it  had  determined  since  the  grant- 
ing of  the  lease  (k). 

2.  Thus  after  a  legal  mortgage,  an  action  of  ejectment  must  have 
been  brought  by  the  mortgagor  in  the  name  of  the  mortgagee  (A;), 
and  so,  it  would  appear,  must  an  action  for  rent  or  for  breach  of 
covenant  (/). 

3.  The  mortgagor,  however,  in  such  case,  if  in  possession,  had  an 

(i)  9  A.  &  E.  866,  quaref  however.  (h)  Corhett  v.  Floxodm,  25  Ch.  D.  678, 

(#)  9  B.  &  G.  246.    And  see  Johnson  C.  A. 

T.  Jones,  sup,  (t)   36  &  87  Vict.  c.  66. 

(J)  HeaUs  v.  McMurray,  23  Beav.  401.  (*)  Marriott  y.  Edwards,  6  B.  &  Ad. 

(^)  Salmon   r.   Dean,    14    Jur.    235,  1065. 

y.  0.  £. ;  rerened  on  other  points,  3  (/)  2  Day.  Oony.  650,  ed.  3 ;    101, 

Hac.  &G.  344;  15  Jur.  641.  ed.  4. 

1)2 
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implied  authority  from  the  mortgagee  upon  indemnity  to  distrain, 
and  though  he  had  given  notice  of  distress  in  his  own  name,  he 
might  have  justified  in  the  name  of  the  mortgagee  (ni)  ;  but  it  is 
said  that  this  authority  was  implied  only  until  the  mortgagee  inter- 
fered by  giving  notice  (n),  and  must  have  been  limited  to  a  distress 
on  a  lawful  occasion  (p), 

4.  The  like  authority  to  distrain  was  implied  in  favour  of  the 
mortgagor  who  had  paid  off  the  mortgage  on  an  undertaking  for 
a  transfer  of  the  security  (o).  Questions  also  might  have  arisen  in 
respect  of  the  liability  of  the  mortgagee  on  such  a  distress  (^). 

5.  Other  difficulties  might  have  arisen  from  the  fact  of  the  legal 
estate  being  in  the  mortgagee,  and  from  his  disinclination  to  sue, 
as  in  cases  of  breaches  of  covenant  under  such  a  tenancy. 

6.  It  depended  often  on  the  fact  of  the  tenancy  having  been 
created  before  or  after  the  mortgage,  or  of  the  tenant  having 
attorned  to  the  mortgagee,  whether  the  action  for  use  and  occupa- 
tion against  the  tenant  was  to  be  brought  by  the  mortgagee  or 
mortgagor  (r). 

7.  Again,  a  mortgagee  whose  mortgage  was  prior  to  the  tenancy, 
might  have  ejected  the  tenant  without  notice  («)  and  retained  the 
emblements,  and  might  have  had  an  action  for  mesne  profits  not 
actually  paid  over  to  the  mortgagor  (^). 

8.  Where  notice  had  been  given  by  the  mortgagee  to  the  tenant 
of  the  mortgagor,  the  law  was  and  still  remains  in  an  unsatisfactory 
state.  Such  notice  by  a  mortgagee  to  a  tenant  of  the  mortgagor 
subsequent  to  the  mortgage,  without  more,  will  be  no  defence  to  an 
action  by  the  mortgagor  (m).  Indeed,  the  tenant,  in  such  a  case, 
may  still  be  liable  to  pay  rent  to  the  mortgagor,  and  mesne  profits 
to  the  mortgagee  {x).  It  is  true  that  if  any  loss  arises  to  the  mort- 
gagor, where  the  nxortgagee  gives  notice  to  tenants  and  refuses  to 
proceed,  the  loss  wiU  fall  upon  the  mortgagee  (y). 


(w)  Trent  v.  Suni^  9  Exo.  U ;  Snell 
V.  Fineh,  13  0.  B.  N.  S.  657, 668;  Belaney 
V.  Fox,  2  C.  B.  N.  S.  774 ;  1  Smith's  L. 
C.  653,  ed.  5  ;  The  J)ean  of  ChrUtchurch 
V.  Duke  of  Buekinffham,  17  0.  B.  N.  S. 
413. 

(n)  Lelaney  v.  Fox,  tup. 

(o)  Snell  V.  Finch,  sup, 

\q)  1  Sm.  L.  C.  642,  ed.  7  ;  640,  ed.  8. 

(r)  "Woodf.  L.  &  T.  698,  699,  ed.  10 ; 
814,  ed.  12.  And  see  notes  to  Keeeh  y. 
Hall,  1  Sm.  L.  C.  ed.  6,  p.  623;  and 


ed.  8,  p.  634. 

(«)  Woodf.  L.  &  T.  p.  700,  note  («), 
ed.  10 ;  49,  ed.  12 ;  Gibbt  v.  Cruikshank, 
8  L.  R.  0.  P.  454. 

(0  Sup.  p.  773 ;  Woodf.  L.  &  T. 
p.  700,  note  {e),  ed.  10;  49,  ed.  12; 
Gibbi  y.  Cruikshank,  sup. 

(tt)  Hickman  y.  Machin,  4  H.  &  N. 
716  ;  6  Jur.  N.  S.  676. 

{x)  Wilton  V.  Dunn,  17  Q.  B.  294  ;  16 
Jar.  1104  ;  unless  sub-seot.  11  applies. 

(y)  Sup.  p.  779  (/). 
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(9.)  Powers  of  mortgagor  under  ike  Jiid,  Act. 

Some  of  the  difficulties  of  the  mortgagor  whilst  he  was  allowed 
'to  remain  in  possession  by  the  mortgagee,  have  been  removed  by 
s.  25,  sub-s.  5  of  the  Jud.  Act  (ss) ;  by  which  it  is  thus  enacted : 

"  A  mortgagor  entitled  for  the  time  being  to  the  possession  or  Suits  for 
receipt  of  the  rents  and  profits  of  any  land,  as  to  which  no  notice  ^|^^^  ^ 
of  his  intention  to  take  possession  or  to  enter  into  the  receipt  of  the  mortgagors, 
rents  and  profits  thereof  shall  have  been  given  by  the  mortgagee, 
may  sue  for  such  possession,  or  for  the  recovery  of  such  rents  or 
profits,  or  to  prevent  or  recover  damages  in  respect  of  any  trespass 
or  other  wrong  relative  thereto,  in  his  own  name  only,  unless  the 
cause  of  action  arises  upon  a  lease  or  other  contract  made  by  him 
jointly  with  any  other  person." 

Under  the  Act,  until  notice  is  given  by  the  mortgagee,  no  action 
can  be  brought  by  him  on  the  matters  referred  to  in  this  sub- 
section ;  otherwise  the  same  causes  of  aption  would  vest  in  both  the 
mortgagor  and  mortgagee  at  the  same  time. 

A  mortgagor  may  bring  an  action  of  injunction  in  his  own  name 
to  prevent  a  breach  of  covenant  by  a  tenant  {a) ;  and  sembley  such 
an  action  falls  within  the  Jud.  Act  {a). 

(10.)  Conveyancing  and  Law  of  Property  Act,  1881. 

Leasing  powers  of  mortgagor  and  mortgagee  under  mortgages 
made  after  December  31st,  1881,  are  now  regulated  by  statute,  as 
follows  (J) : — 

1.  Mortgagors  in  possession  have,  as  against  every  incumbrancer, 
power  to  make  and  contract  for  such  leases  as  in  the  Act  described 
and  authorized  (c),  but  must  within  one  month  deliver  a  counter- 
part to  the  mortgagee  or,  where  there  are  more  than  one,  to  the 
first  mortgagee  {d). 

2.  Mortgagees  in  possession  have,  as  against  prior  incumbrancers 
and  the  mortgagor,  power  to  make  and  contract  for  such  leases  as 
aforesaid  (^). 

3.  The  leases  authorized  are  agricultural  or  occupation  leases  not 
exceeding  twenty-one  years,  and  building  leases  not  exceeding 
ninety-nine  years  (/),  to  take  effect  in  possession  not  later  than 

(«)  86  &  37  Vict.  0.  66.  (c)  lb,  sub-ss.  1,  12. 

(a)  Fairelough  y.  Marshall,  4  Exo.  D.  \d)  lb.  sub-s.  11. 
37.  (e)  lb.  sab-s.  2. 

(b)  44  &  46  Vict.  o.  41,  s.  18.  (/)  lb.  sub-s.  8. 
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twelve  months  after  date  of  lease  (^),  and  the  best  rent  must  be 
reserved  without  fine  {h)^  and  the  leases  must  contain  covenants  to 
pay  rent  and  conditions  for  re-entry  on  non-payment  of  rent. 

4.  A  counterpart  of  the  lease  must  be  delivered  by  the  lessee  to 
the  lessor. 

5.  Building  leases  must  be  in  consideration  of  the  erection  of 
new,  improved,  or  repaired  buildings  within  not  more  than  five 
years,  and  may  be  at  a  nominal  rent  within  that  time  (»). 

6.  The  Act  may  be  excluded  by  the  mortgage  deed  or  otherwise 
in  writing  (A),  and  any  further  leasing  powers  may  be  inserted  in 
the  mortgage  deed  (/). 

7.  No  other  lease  can  be  made  than  such  as  could  have  been 
made  by  the  mortgagor  or  mortgagee  with  the  consent  of  all  in- 
cumbrancers if  the  Act  had  not  passed. 

8.  The  Act  may  by  agreement  be  made  to  apply  to  mortgages 
made  before  the  31st  December,  1881,  not  being  to  the  prejudice  of 
mortgagees  not  joining  (m). 

The  Act  applies  to  a  mortgage  made  after,  in  pursuance  of  an 
agreement  made  before,  the  Act  (n). 

(11.)  Estoppel. 

The  mortgagor  cannot  dispute  his  mortgagee's  title  against  his 
own  solemn  act  (o),  and  it  makes  no  difference  though  the  mort- 
gagor be  a  trustee  acting  in  a  public  capacity  and  not  for  his  own 
benefit  (p) ;  nor  could  he,  during  the  existence  of  fines  and 
recoveries,  have  barred  the  mortgagee's  title  by  such  mode  of 
assurance  (}).  Nor  can  a  purchaser  of  the  equity  of  redemption 
from  the  mortgagor  (r),  or  a  party  who,  though  a  lessee,  in  fact 
defends  the  action  for  the  benefit  of  the  mortgagor  (s),  setup  a  legal 
title  in  a  third  person  paxamoimt  to  that  of  the  mortgagor  (r),  or 
set  up  a  prior  legal  mortgage  from  the  mortgagor  to  a  third  person(«), 

(^)  44  &  45  Vict.  0.  41,  s.  18,  sub-s.  6.  {p)  Doe  y.  Some,  12  L.  J.  K.  S.  Q.  B. 

(h)  lb,  Bub-s.  6.  72 ;  notwithstanding  Fairtitle  y.  Gilbert, 

(i)  lb,  sub-BS.  9,  10.  2  T.  R.  171, 

\k)  i5.  Bub-8.  13.  {q)  1  Vent.  82;    1  Lev.  272;   Hard. 

\l)  lb.  Bub-fl.  14.  402 ;  FermorU  due,  3  Co.  77 ;  Sid.  460 ; 

(m)  lb.  8ub-B.  17.  Carth.  101 ;  2  Ves.  S.  482  ;  Hall  v.  Doe, 

(w)  Nugefit  and  Riley't  Contract,  W,  N,  6  B.  &  Aid.  687. 

1883—147,  North,  J.  (r)  Doe  v.  Stone,  3  C.  B.  176  ;  16  L.  J. 

(o)  Goodlitle   v.    Bailey,   Cowp.   601 ;  C.  P.  234. 

Doe  y.  Viekers,  4  A.  &  E.  782  ;  Dos  v.  (*)  Doe  v.  Clifton,  sup, 
Clifton,  ib.  813. 
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in  order  to  defend  his  own  possession.  But  the  rule  does  not  apply 
when  a  subsequent  purchaser  or  mortgagee  for  valuable  considera- 
tion, without  notice  of  the  prior  mortgage,  obtains  a  valid  legal 
conveyance  from  the  mortgagor  (who  has  in  the  meantime  become 
clothed  with  the  legal  estate),  or  gets  in  an  outstanding  legal 
estate  (t) ;  though  it  would  seem,  that  such  party  might  be  bound  Estoppel. 
by  estoppel,  if  there  was  a  positive  recital  of  the  kgal  seisin  of  the 
mortgagor  contained  in  the  mortgage  deed  (w) ;  but  not  if  the 
recital  was  that  he  was  legally  or  equitably  seised  {x).  There  is  an 
estoppel  from  the  word  "  demise  "  (y),  but  none  from  the  word 
"grant"  (2).  The  whole  deed  must  be  looked  at  in  order  to  decide 
whether  there  is  an  estoppel  (a). 

Of  course  a  lessee  claiming  under  the  mortgagor  subsequently 
to  the  mortgage  may,  in  answer  to  an  action  by  the  mortgagee, 
show  eviction  by  title  paramount;  or  if  the  lease  be  prior  in 
date  to  the  mortgage,  it  would  seem  that  he  may  either  make 
the  same  defence  of  eviction  by  title  paramount,  or  without 
fihowiDg  any  eviction,  plead  that  by  reason  of  the  paramount  title 
the  mortgagor  could  not  transmit  any  legal  title  to  the  mort- 
gagee  {b) ;  and  notice  given  by  the  person  having  such  paramount 
title,  to  the  tenant,  to  pay  the  rent  to  him^  is,  it  seems,  evidence  to 
go  to  a  jury  of  the  fact  of  eviction  (c).  And  if  prior  to  3  &  4 
Wm.  rV.  c.  74,  which  abolished  fines  and  recoveries,  the  mort- 
gagor, being  tenant  in  tail,  had  mortgaged  his  estate,  and  after- 
wards levied  a  fine,  or  suffered  a  recovery  to  other  uses,  it  would, 
nevertheless,  have  let  in  the  mortgage  {d) ;  and  since  the  passing 
of  that  statute,  the  mortgage  of  tenant  in  tail  will  be  also  let  in 
by  his  deed  duly  inroUed  in  pursuance  of  the  statute,  except  as 
against  a  bond  fide  purchaser  without  express  notice  (e). 


(/)  Eight  v.  JBueknell,  2  B.  &  Ad.  278 ; 
Goodtitle  y.  Morgan,  1  T.  B.  756 ;  and 
see  Keate  v.  FhilUpt,  W,  N.  1881—72, 
V.  C.  Baoon. 

{u)  Sight  V.  Buehnellf  tup. ;  Benslcg  v. 
Burdon,  2  S.  &  S.  619 ;  affirmed,  8  L.  J. 
Gh.  O.  S.  86 ;  but  ovemiled,  Genial 
Finance f  %€,  Co.  y.  Liberator,  ^e.  Soe.  10 
Ch.  D.  22,  M.  R. ;  Llotjd  v.  Z.  4  Dr.  & 
W.  364. 

(x)  Bight  y.  Bueknell,  sup. ;  Seath  y. 
Creaiock,  10  Ch.  22,  28 ;  Hungerford  y. 
Beeher,  6  Ir.  Ch.  417,  426. 

(y)  Sturgeon  y.  Wingfield,  16  M.  &  W. 
224. 


(z)  Heath  y.  Crealocky  ntp, 

\a)  Crofts  y.  MiddUton,  2  K.  &  J.  194 ; 
1  Jut.  N.  S.  1133. 

(J)  Doc  y.  Barton,  11  A.  &  E.  307. 
This  latter  ground,  although  taken  in 
the  judgment  alone,  as  the  ground  of 
defence,  for  tho  particular  defendant 
(Barton)  is  questionable,  since  the  case 
of  Gouldsworih  y.  Knights,  11  M.  &  W. 
337 ;  12  L.  J.  Exo.  282. 

(c)  Doe  y.  Barton,  sup, 

(rf)  See  sup,  p.  369. 

(«)  See  3  &  4  Wm.  IV.  o.  74,  s.  38, 
And  see  sup,  p.  368. 
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A  tenant  is  not  estopped  from  disputing  the  title  of  an  unad- 
mitted mortgagee  of  copyholds,  because  estoppel  -will  not  operate 
upon  an  equitable  estate  (/). 


(12.)  Joint  leases^  hy  mortgagee  and  mortgagor. 

If  a  mortgagor  parts  with  his  whole  interest  in  the  land,  and 
(having  consequently  an  equity  of  redemption  only)  joins  with  his 
mortgagee  in  a  lease  of  the  premises,  and  the  lessee  enters  into 
covenants  with  the  mortgagor  and  his  assigns,  these  covenants, 
being  collateral  to  the  land,  will  neither  descend  at  common  law  to 
the  heir  of  the  mortgagor,  nor  pass  to  an  assignee  of  the  mortgagee 
under  32  Hen.  VIII.  o.  34,  but  will  be  covenants  in  gross,  on 
which  actions  must  be  brought  in  the  name  of  the  mortgagor  or 
his  personal  representatives  {g). 

The  first  point  upon  which  Webb  v.  Russell  (g)  was  decided,  was 
that  an  alteration  of  the  reversion  had  taken  place,  for-  the  mort- 
gagor, being  possessed  of  a  term  of  ninety-nine  years  when  he 
made  the  lease  of  eleven  years,  afterwards  purchased  the  reversion 
in  fee  and  merged  the  term  of  ninety-nine  years,  so  that  the 
assignee  of  the  reversion  was  not  seised  of  the  same  estate,  in 
respect  of  which  the  covenants  had  been  made. 

For  the  same  reason  that  the  covenants  are  in  gross,  the  mort- 
gagor, though  the  reversion  is  extinguished,  may  sue  the  lessee  (^). 
Joint  On  a  demise  by  the  mortgagee  with  the  concurrence  of  the 

mortgagor,  a  covenant  entered  into  by  the  tenant  with  them  both 
severally,  to  pay  rent  to  the  mortgagee  until  payment  of  the  mort- 
gage, and  then  to  the  mortgagor,  is  a  covenant  running  with  the 
land  imtil  the  mortgage  is  discharged,  and  then  becomes  a  covenant 
in  gross ;  and  during  the  continuance  of  the  mortgage,  it  was  held 
that  the  action  was  properly  brought  by  the  mortgagee  alone,  and 
that  the  payment  of  the  mortgage  money  was  a  condition  subse- 
quent operating  in  defeasance  of  the  covenant  with  the  mortgagee, 
and  must  be  pleaded  (i) ;  but  in  other  cases  (k)  it  was  held  that 
the  action  should  be  brought  in  the  joint  names. 

(/)  Sat/son  V.  Adcock,  9  Jur.  N.  S.  (t)   JThitaler  v.  JTan-oId,  II  Q.B.  147 ; 

800 ;  Doe  v.  IFebbefy  3  Bing.  N.  C.  922  ;  17  L.  J.  Q.  B.  343. 

5  Sc.  189.  (A)   Wakefield  v.  Brown,  9  Q.  B.  209 ; 

(^)  WehhY.Rtutell,  3  T.  R.  393.  Magnay  t.  Edwards,  13  C.  B.  479;  17 

(A)  Stokes  V.  Russell,  ib.  678 ;  Thxcaites  Jur.  839,  C.  P. 
V.  McJDonoughj  2  Ir.  Eq.  97. 


covenants. 
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A  right  of  re-entry,  however,  being  reserved  to  them  or  either  oi 
them  in  such  joint  lease,  enures  to  the  benefit  of  the  person  with 
the  legal  estate  for  the  time  being,  to  the  mortgagee  while  his 
interest  lasts,  and  to  the  mortgagor  when  his  interest  commencesji 
but  they  cannot  sue  on  a  joint  demise  (/). 

A  joint  lease  by  mortgagee  and  mortgagor  operates  as  a  lease  by 
the  mortgagee,  and  an  equitable  confirmation  by  the  mortgagor, 
who  is  in  law  a  stranger  to  the  estate  ;  so  a  covenant  by  the  mort- 
gagor cannot  be  implied  as  incident  to  the  demise,  and  he  cannot 
be  sued  jointly  with  the  mortgagee  (m). 

Where  a  mortgagee  of  leaseholds  joins  with  the  mortgagor  in 
leasing  part  of  the  premises,  although  for  the  residue  of  the  term, 
and  the  rent  and  power  of  re-entry  is  reserved  to  the  mortgagor, 
but  it  is  provided  that  the  rights  of  the  mortgagee  on  the  entirety 
of  the  estate  are  to  remain  unaffected,  the  mortgagee  will  in  equity 
be  entitled  to  the  rent,  but  he  will  not  be  allowed  to  defeat  the 
lease  by  his  power  of  sale  (w). 

In  an  action  of  trespass  against  assignees  in  bankruptcy  of  the 
mortgagor,  a  replication  that  the  bankrupt  before  his  bankruptcy 
made  an  underlease  by  way  of  mortgage,  and  that  before  the  bank- 
ruptcy it  was  agreed  between  mortgagor,  mortgagee  and  the 
plaintiff,  that  the  latter  should  have  an  underlease  from  the  two 
former,  under  which  the  plaintiff  entered,  &c.,  was  not  objection- 
able on  the  ground  of  duplicity  in  pleading  (o). 

Where  a  mortgagee  for  a  term  of  years  bequeathed  the  mortgage 
debt  to  A.  B.  and  appointed  him  one  of  his  executors,  and  the  co- 
executor  assented  to  the  bequest,  it  was  held  that  A.  B.  could  not 
maintain  an  action  in  his  own  name  as  assignee,  because  the 
covenant  with  the  mortgagee  was  collateral  and  because  it  was 
broken  in  his  lifetime  (p). 

And  in  like  manner,  where  a  lease  was  made  by  the  mortgagor  Leaae  by 
to  which  the  mortgagee  was  not  a  party,  but  in  which  the  mortgage  °^°^fi^fi^'- 
was  recited,  and  the  mortgagor,  after  assignment,  brought  an  action 
on  the  covenant  for  rent,  it  was  held  that  the  covenants  were  in 
gross,  and  that  it  might  ht  well  averred  in  the  declaration  that  the 
plaintiff  had  no  reversion  at  the  time  of  the  demise,  and  that  a  plea 

(0  Doe  y.  Adams,  2  0.  &  J.  232 ;  2  {n)  Edwards  v.  Jones,  1  Coll.  247. 

Tyr.  289.    See  Doe  v.  Lawrence,  4  Taunt.  (o)  Fim  v.  Grazebrook,  2  0.  B.  429. 

23.  \p)  Canham  y.  Rust,  2  J.  B.  Moore, 

(m)  Smith  y.  Foeklingion,  1  C.  &  J.  164. 
445. 
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"  that  the  reTeraion  was  in  the  plointiffB  at  the  time  of  the  demise, 
and  that  before  breach  the  plalntifEs  had  oseigned  it  to  a  third 
person,"  was  bad ;  as  whatever  might  be  the  law  otherwise,  there 
was  no  estoppel  in  the  present  cose,  b7  reason  of  the  disoloeare  of 
the  facts  on  the  face  of  the  lease  {(/). 


(13.)  Assignee  of  mortgagor. 

Whether  indeed,  in  ordinary  oases,  when  there  is  nothing  on  the 
face  of  the  lease  to  prevent  the  estoppel,  the  assignee  of  a  lessor, 
who  had  only  an  equity  of  redemption,  or  had  no  interest  in  the 
premises  demised,  can  maintain  covenant  or  distrain  against  the 
lessee,  or  whether  the  estoppel  ceases  as  between  them,  is  a  point 
on  which  the  cases  are  not  agreed.  In  the  case  of  QaukUicorth  v. 
Knights  (r),  the  Court  of  Exchequer  held  that  the  assignee  had  a 
good  title  by  estoppel  against  the  tenant,  and  might  distrain  for  the 
rent,  though  the  case  was  decided  on  a  different  point.  But  this 
opinion  of  the  Court  is  not  easily  reooncileable  with  the  doctrine 
laid  down  in  other  cases  («). 

It  seems,  however,  to  be  settled,  that  if  the  reversion  by  estoppel 
in  the  lessor  is  afterwards  fed  by  a  oonveyonoe  of  the  legal  estate, 
the  lease  thereupon  becomes  a  legal  lease,  and  on  assignee  of  the 
lessor  is  an  assignee  of  the  reversion  on  the  lease  within  33  Hen. 
VIII.  G.  34  {t).  Although  this  doctrine  seems  to  be  in  direct 
opposition  to  the  earlier  ease  of  Whitton  v.  Peacock  {«),  where,  on  the 
like  principle  as  that  on  which  the  Court  of  King's  Bench  decided 
the  first  point  in  Wehb  v.  Russell  (m)  againat  the  plaintiff,  viz.,  the 
alteration  of  the  estate  in  reversion,  the  Court  of  Common  Fleas 
decided,  that  if  a  lessor  having  only  title  by  estoppel  makes  a  demise 
of  copyholds,  and  subsequently  takes  a  surrender  of  the  legal  estate, 
and  is  admitted,  his  assignee  of  the  reversion  cannot  sue  the  lessee 
on  the  oovenants  in  the  lease  {x). 

The  mortgagee,  although  the  assignee  of  the  reversion,  cannot 
distrain  or  sue  for  rent  accrued,  or  for  breaches  of  covenant,  prior 

(})  Fargettr  v.  .Horru,  T  Q.  B.  70S ;  the  judgment  iu  FargHcr  v.  Smrit,  mp, 

10  Jnr.  280 ;  2V  Mayor  and  Sargeua  and  in  Wehh  v.  Aiatin,  8  Scott,  N.  B. 

efPoeU  V.  Whitt,  15  M.  &  W.  671 ;  <wp.  *19 ;  7  Man.  &  O.  701. 

p.  782.  M   Tei*  V.  Auttin,  imp.;  Sturfeon  r. 

(r)  11 M.  &  W.  837;  12  L.  J.  Ex.  282.  Wi«s/Uld,  16  Jt  &  W.  22i. 

(»)   jrhitlm  y.  rtatoei,  2  Bing.  B".  C.  (»)  3  T.  R.  383. 

411;  Carpicky.Bltigrati,lB.kB.bZ\;  {x)  Whitlon  y.  Fceeoek,  np. 
Jhe  y.  SarUm,  U  A.  &  E.  307.    And  Bee 
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to  the  assignment  (^).  If  the  assignment  include  in  terms  the 
previous  arrears,  still  the  mortgagee  could  not  distrain  (z),  although 
he  could  recoyer  the  arrears  like  any  other  choses  in  action  assigned 
to  him. 

It  is  provided  by  statute  (a),  that  when  the  reversion  expectant  8  &  9  Vict, 
on  a  lease  made  either  before  or  after  the  passing  of  the  Act,  of  any 
tenements  or  hereditaments  of  any  tenure,  shall,  after  the  1st  of 
October,  1845,  be  surrendered  or  merged,  the  estate,  which  shall 
for  the  time  being  confer  as  against  the  tenant  under  the  same  lease 
the  next  vested  right  to  the  same  tenements  or  hereditaments, 
shall,  to  the  extent  of  preserving  such  incidents  to  and  obligations 
on  the  same  reversion  as  but  for  the  surrender  or  merger  thereof 
would  have  subsisted,  be  deemed  the  reversion  expectant  on  the 
same  lease. 

This  statute  seems  to  be  intended  to  meet  the  first  point  in  the 
case  of  Webb  v.  Russell  {b)^  and  not  to  apply  to  cases  of  estoppel, 
or  at  all  events  it  affords  no  solution  to  the  question  raised  by  the 
case  of  Gouldsworth  v.  Knights  (c). 

(Generally  the  assignee  of  the  mortgagor  can  sue  the  tenant, 
though  the  lease  is  subsequent  to  the  mortgage,  as  the  lease 
operates  by  way  of  estoppel  (rf) ;  but  where  the  lease  shows  the 
mortgage,  there  is  no  estoppel  {e). 

Where  the  assignee  of  the  mortgagor  acquires  the  legal  estate 
from  the  mortgagee,  who  was  not  privy  to  or  estopped  by  the 
lease,  the  assignee  will  not  be  bound  by  it  (/). 


(14.)  Generalhj. 

In  an  action  brought  by  the  mortgagor  or  mortgagee  against 
their  tenant,  the  tenant  may  show  a  prior  mortgage,  in  consequence 
of  which  his  lessor  (the  mortgagor  or  mortgagee)  had  only  a 
defeasible  title,  and  that  such  lessor  has  since  been  treated  by 


{y)  Flight   t.  Bmiley,    7  Sim.   149 ;  (h)  3  T.  R.  393. 

Woodf .  L.  &  T.  236,  392,  ed.  12  ;  Hunt  {e)  Sup. 

T.  jEiemnantf  9  Exo.   635 ;    Johtmn  y.  (d)  Cuthbertton  v.  Irvingj  4  H.  &  N. 

St,  Peter$,  4  A.  &  E.  620 ;   Martin  t.  742 ;  6  t*.  135,  Exo.  Ch. ;  5  Jur.  N.  S. 

WiUiamt,  1  H.  &  N.  817  ;  26  L.  J.  Ex.  740 ;  6  ib.  1211. 

117.  (e)  Saunders  t.  Merewether,  3  H.  &  0. 

(s)  Metrop,   Counties   Soc.   y.    Brou;n,  902;  11  Jur.  N.  S.  655,  Exo. 

1  E.  &  E.  832  ;  28  L.  J.  Q.  B.  236  ;  7  (/)  Doe  y.  Thotnpeon,  9  Q.  B.  1037  ; 

Jar.  K.  S.  1028.  Doe  y.  Edwards  and  Others,  5  B.  &  Ad. 

(a)  8  &  9  Vict.  0.  106,  8.  9.  1065. 
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the  first,  mortgagee  as  s  trespasser,  of  whioh  notice  by  the  first 
mortgagee  to  the  tenaot  to  paj  rent  to  him  maij  amount  to 
evidence  {g). 

A  right  of  entry  in  a  leose  cannot  be  reeerved  to  a  stranger,  and, 
therefore,  if  it  appears  on  fhe  face  of  the  lease  that  the  legal  estate 
is  in  the  mortgagee  or  a  tmstee  for  him,  and  the  right  of  entry  is 
reserved  to  the  mortgagor,  it  will  be  void  (A). 

The  acknowledgment  by  the  mortgagor  of  the  mortgage  debt 
being  due,  contained  in  a  different  deed,  will  not  raise  an  implied 
covenant  to  pay,  where  the  acknowledgment  appears  to  have  been 
made  solely  for  a  collateral  purpose,  though,  as  a  general  rule, 
Euch  a  covenant  will  be  implied  from  an  unequivocal  acknowledg- 
ment in  a  deed  of  such  a  liability  {{). 

An  underlease  by  the  mortgagor  posses  no  legal  interest  {k). 

Where  the  morigagor  lets  the  premises  furnished,  the  furniture 
not  forming  part  of  the  mortgage,  the  mortgagee  can  only  recover 
an  apportioned  rent  (/). 

A  mortgagee  is  not  liable  to  afBrmative  covenants  not  running 
with  the  land,  although  he  has  notice  {m). 

is)  Dot  V.  Barton,  11  A.  &  E.  307 ;  3  (i)   Qmrtnfy  v.  Taylor,  6  Mod.  i  O. 

F.  k  D.  194.    And  Me  the  jodgmmt  in      861.    But  see  as  to  the  effect  of  mch 
QiyvldncoTlh  7.  Knight;  11  M.  &  W.  337,       va  ackuovledgmeiit  on  the  Statute  id 
and  in  Tht  Mayor  and  Burgtuti  of  PooU      Limitations,  in/,  p.  997. 
T.  Wkitl,  IS  M.  4  W.  571 ;  Pop*  V.  Bijgt,  (h)  Doe  t.  ftryfcy,  20  L.  J.  C.  P.  28. 

0  B.  &  C.  216,  and  WaddUovey.  Banult, 
2  Bing.  N.  C.  63S. 

(A)  Dot  T.   LatCTttitt,   4  Tannt.   23; 
Dot  T.  Aiam,  3  C.  ft  J.  232 ;  2  Tfr. 
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(1.)  Right  of  mortgagee  to  possession. 

The  mortgagee  by  virtue  of  his  mortgage  becomes  the  legal 
owner  of  the  land,  and  consequently  entitled  at  law  to  immediate 
possession,  or  to  the  receipt  of  the  rent,  if  the  land  be  in  lease. 
And  it  seems  that  the  Court  will  in  no  case  interfere  to  prevent  the 
mortgagee  from  pursuing  his  remedy  to  obtain  possession  (a).  It 
is  a  privilege  annexed  to  his  estate  as  before  mentioned  (6),  that  he 
may  evict  the  mortgagor  without  notice  or  demand  of  possession  (c), 
and  retain  the  emblements.  This  power  of  eviction  remains  the 
same,  although  there  be  a  clause  in  the  deed  that  the  mortgagor 
shall  be  tenant  at  a  certain  rent,  provided  that  there  is  the  usual 
power  of  entry  on  default  of  payment  of  the  mortgage  money  {d). 

A  mortgagee  recovering  in  ejectment  could  not  retain  possession 

(a)  See  2  Mer.  359  ;   William  y.  Med*  Man.  &  By.  109  ;  and  Dae  y.  Oiles,  & 

UcoU,  6  Pri.  496.  Bing.  421. 

{b)  Sup,  p.  771.  (rf)  Doe  y.  Tom,  4  Q.  B.  616  ;  Doe  y. 

{e)  Doe  y.  Maisey,  8  B.  &  G.  767  ;  3  OUeyy  12  A.  &  E.  481. 
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independently  of  the  writ  of  possession,  so  that  when  the  writ  was 
set  aiside  for  irregularity  he  was  ordered  to  restore  possession  (e). 

The  mortgagee  with  the  legal  estate  may  take  possession  at  any 
time  without  notice  (/),  even  by  breaking  open  the  outer  door  (/), 
if  it  be  done  in  the  absence  of  the  mortgagor  or  his  tenants  (/). 


(2.)  Rights  of  mortgagee  against  the  tenants. 
See  generally  Leases  before  and  after  mortgage^  sup,  pp.  774 — 9. 

(3.)  All  remedies  may  he  pursued  at  once, 

A  further  privilege  annexed  to  the  mortgagee's  estate  forms  an 
exception  to  the  general  rule  of  equity,  that  a  party  suing  at  law 
should  not  be  allowed  to  sue  in  equity  at  the  same  time ;  for  a 
mortgagee  may  at  the  same  time  proceed  {g)  on  all  his  remedies, 
unless  he  has  agreed  to  suspend  any  particular  remedy  (A) ;  he  may 
at  the  same  moment  bring  his  action  for  the  land  and  proceed  on 
his  bond  and  covenant  and  other  collateral  securities,  and  for 
foreclosure,  and  since  the  Jud.  Act  in  the  same  action  (t). 

He  may  hold  the  pawn  whilst  suing  the  pawnor  (A:),  and  he  may 
take  the  body  of  the  debtor  in  execution,  and  still  be  entitled  to  the 
benefit  of  his  security  (/) ;  but  if  he  discharge  the  debtor  from 
custody  under  a  ca,  sa.^  such  discharge  operates  as  a  satisfaction  of 
the  judgment  {m) ;  where,  however,  the  discharge  is  by  consent 
imder  a  judge's  order  for  irregularity,  under  the  condition  that  no 
action  is  to  be  brought,  but  with  liberty  to  issue  execution,  semble, 
the  security  remains. 
Imprisonment  The  power  of  imprisonment,  which  is  vested  in  the  Court  by  the 
Act,  1869.  Debtors  Act,  1869,  on  default  in  payment  of  any  debt  or  instal- 
ment of  a  debt  in  pursuance  of  an  order  of  Court  or  judgment, 
does  not  operate  as  a  satisfaction  or  extinguishment  of  any  debt  or 
demand  or  cause  of  action,  or  deprive  any  person  of  any  right  to 
take  out  execution  against  the  lands,  goods,  or  chattels  of  the 

{e)  Doe  Y.  Lord,  7  A.  &  E.  610.  (»)   86  &  37  Vict.  o.  66,  8.  24. 

(/)  Low8  V.  Telford,  1  App.  C.  414.  {k)  Story,  Bailm.  8.  316. 

(^)  Bumell   Y.  Martin,  Doug.    417 ;  (0  Davie  v.  Daititie,  2  B.  &  M.  76 ; 

Sehoole  y.  Sail,  I  Sch.  &  Lef.  176  ;  Zoek-  Colby  y.  Gibson,  3  Smith,  616.    And  see 

hart  y.  Eardy,  9  Beay.  349  ;   Beee  y.  Lloyd  y.  Mason,  4  Ha.  132. 

Darkinson,  2  Anst.  497  ;  Duncan  y.  Man-  (m)  Cattlin  y.  Kernot,  3  C.  B.  N.  S. 

ekester  Water  Works,  8  Pri.  697.  796. 

(h)  Cockell  y.  Bacon,  16  Beay.  168. 
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person  imprisoned,  in  the  same  manner  as  if  sucli  imprisonment 
had  not  taken  place  («). 

Where  an  action  was  hronght  and  the  mortgagee  was  paid  all 
that  he  claimed,  he  could  not  sue  in  equity  for  a  further  sum  un- 
claimed hy  mistake  in  the  action  (o). 

After  a  sale  the  mortgagee  may  sue  the  mortgagor  on  his  Saing  after 
covenant  for  the  halance  (p).  ®* 

An  incumhrancer  may  hring  two  suits  under  certain  circum-  Several  Buita. 
stances ;  thus,  suppose  a  mortgage  on  real  estate,  and  a  derivative 
mortgage  thereof  he  made,  the  derivative  mortgagee  may  hring  two 
suits,  one  for  redemption  and  one  for  foreclosure,  and  neither  could 
be  stayed  (q) ;  and  a  mortgagee  may,  after  a  decree  for  redemption, 
bring  an  action  for  foreclosure,  imless  it  is  done  merely  to  accumu- 
late expenses  (r). 

A  prior  incumhrancer  is  not  bound  to  go  in  under  a  decree  ob- 
tained by  a  puisne  incumbrancer  for  an  inquiry  for  incumbrances  (s) . 
He  may  bring  an  action  of  his  own  (a). 

A  mortgagee  may  also  bring  an  action  to  compel  a  conveyance  Suit  to 

comi^lete 

to  himself  of  the  legal  estate  or  otherwise  for  the  perfecting  of  his  mortgage, 
security,  and  this  even  after  a  tender,  if  the  proper  notice  had  not 
been  given,  or  even  after  notice,  if  the  sum  tendered  be  considered 
insufficient,  though  at  the  peril  of  costs  if  it  turn  out  that  a  proper 
amount  was  tendered  (t) ;  imless  there  be  such  a  complete  ofEer  to 
pay  all  that  shall  be  found  due,  as  will  enable  the  Court  to  decree 
foreclosure  in  case  of  non-payment  in  pursuance  of  the  offer  {t). 
And  for  the  purpose  of  enforcing  his  security  upon  the  interest  of 
his  mortgagor  in  an  agreement,  he  may  sue  for  specific  performance 
of  the  agreement  (u). 

An  original  mortgagee  who  has  made  a  sub-mortgage,  wiU  not  Sub-mort- 
be  restrained  from  suing  his  mortgagor,  if  the  sub-mortgagee  holds  ^^' 
him  to  the  debt  secured  by  the  sub-mortgage  {x).    He  must,  how- 
ever, undertake  to  pay  what  he  recovers  from  his  mortgagor  to  his 
sub-mortgagee  (x). 


(n)  32  &  33  Vict.  o.  62,  8.  5.  («)  Arnold  y.  Bainbridge,  2  De  Qt,  F. 

(o)  Barhw  y.  Cooper^  34  BeaY.  281.  &  J.  92. 

\p)  Rudge  y.  JEtichens,  8  L.  B.  0.  P.  {t)  Orugeony.  Oerrard,  4  T.  &  C.  119; 

358.  Malone  y.  Qeraghty^  3  Dr.  &  W.  246  ;  1 

(q)  Gage  y.  Lord  Stafford^  1  Yes.  S.  H.  L.  81.    And  see  SporU  y.  Whagtnan^ 

645.  24  L.  J.  Ch.  789  ;  20  Beav.  607. 

(r)  Shepherd  Y.    TUley^   2  Atk.   348.  {u)  Browne  y.  London  NeeropolUy  ^. 

But  see  Dunsian  y.  Paterson,  2  Ph.  341.  Co,  6  W.  B.  188,  V.  G.  Wood. 

(ar)  Oumey  y.  Seppings^  2  Ph.  40. 
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A  mortgagee  is  not  prevented  by  an  adminiBtration  suit  from 
proceeding  with  his  remedies  against  the  mortgaged  premises  (2), 
although  there  is  an  inquiry  in  the  administration  suit  respecting 
the  mortgage  (z). 

There  are,  however,  some  exceptions  to  this  general  right  of  the 
mortgagee  to  use  all  his  remedies.  Thus,  where  an  annuitant  has 
a  special  remedy  by  entry  and  distress,  either  expressly  or  under 
4  Geo.  II.  c.  28,  and  the  rents  of  the  estate  are  sufl&cient  to  answer 
the  annuity,  he  will  not  be  allowed  to  pursue  the  more  burden- 
some remedy  of  a  suit  in  equity  (a).  So  the  mortgagor  shall  not 
be  compelled  to  make  payment  on  the  bond,  unless  the  mortgagee 
is  in  a  condition  to  reconvey  the  estate,  and  deliver  up  the  title 
deeds;  and  therefore  in  a  case  (b)  in  which  the  mortgagee  had  died 
without  any  heir  who  could  be  discovered,  the  executor  was  re- 
strained by  a  Court  of  equity  from  proceeding  at  law  to  compel 
payment  of  the  money,  which  was  ordered  to  be  paid  into  Court 
until  the  heir  could  be  found ;  and  in  another  case  (c),  in  which  the 
title  deeds  had  been  lodged  by  the  mortgagee  with  an  attorney  who 
claimed  a  lien  on  them,  the  Court  granted  an  injunction  against 
the  proceedings  at  law,  and  ordered  the  money  to  be  paid  into  the 
bank,  until  the  title  deeds  were  secured,  and  a  reconveyance  could 
be  had  {d). 

And  in  another  case  (e)^  an  injunction  was  granted  restraining 
mortgagees  of  a  West  India  estate  from  proceeding  by  bill  of  fore- 
closure in  a  colonial  Court,  after  a  decree  for  an  account  on  bill 
filed  in  England  to  redeem ;  all  the  parties  being  in  England. 
Where  a  mortgage  is  made  of  property  abroad,  and  proceedings  are 
taken  in  the  foreign  tribunal,  the  proceedings  will  not  be  restrained 
by  injunction,  if  the  party  seeking  the  injunction  can  appear  there 
and  assert  his  rights,  or  the  mortgagor,  a  company,  is  in  course  of 
winding  up  (/). 

But  a  mortgagee  has  been  restrained  from  proceeding  in  a  fore- 
closure suit  in  a  colonial  Court,  commenced  after  a  decree  directing 
inquiries  and  accounts  in  an  English  suit  for  redemption,  all  the 


(z)  CrowU  V.  nusaelly  4  C.  P.  D.  186. 

(a)  Buxton  y.  Monkhmuef  G.  Coop. 
41;  Sollory  v.  Leaver y  9  Eq.  22,  V.  C. 
Malins;  Kelsey  y,  K,  17  »*.  496,  V.  C. 
Malins. 

{b)  Cited  in  ScJuwle  t.  Sail,  1  Sch.  & 
Lef.  176. 

(r)  Sehoole  T.  Sail,  tup* 


(d)  And  see  Palmer  v.  Hetidrie,  27 
Beav.  349,  and  28  ib,  341. 

(<?)  Bedford  v.  KembU,  1  S.  &  S.  7  ; 
1 L.  J.  Ch.  5 ;  Carron  Iron  Co,  t.  Maclaren, 
5  L.  R.  H.  L.  437. 

{/)  Moorr.  Anglo- Italian  Bk,  10  Ch. 
D.  681,  Jeasel,  M.  R. 
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parties  being  in  England  {g).  The  plaintiff  in  the  English  suit 
was,  however,  put  upon  terms  to  submit  to  such  orders  in  the 
Colonial  Court  as  the  English  Court  should  think  reasonable  (jj). 

The  Court  refused  to  dissolve  an  injunction  restraining  the  mort- 
gagee of  a  Demerara  estate  from  proceeding  in  an  action  on  a  pro- 
missory note  for  payment  of  an  instalment  of  the  mortgage 
money,  unless  the  mortgagee  gave  security  to  account  for  what  he 
so  recovered,  in  case  the  mortgagor  was  damnified  by  the  mort- 
gagee not  producing  the  "  grosse  "  copy  of  the  act  of  hypotheca- 
tion, the  production  of  which  the  mortgagor  asserted  to  be  necessary 
for  his  discharge  (A). 

But  the  Court  would  not  prevent  a  mortgagee  from  taking  out  Where  mort- 
execution  upon  a  judgment  recovered  by  him  in  an  action  of  cove-  contracted 
nant,  upon  the  ground  that  the  mortgagee  had  already  contracted      ^  ' 
to  sell  the  property  for  a  larger  sum,  but  the  validity  of  which 
contract  the  mortgagor  had  filed  a  bill  to  impeach  (e). 

The  mortgagee  may  use  such  remedies  as  will  give  him  the  Where 
easiest  relief,  unless  the  pursuit  of  the  remedy  is  contrary  to  the  ]^y  to^^pirft 
spirit  of  the  contract  and  in  breach  of  good  faith ;  as  where  the  °^  <»»*««*• 
creditor  sued  upon  an  implied  contract  to  recover  a  debt,  when  the 
intention  was  only  to  enter  up  judgment  upon  a  warrant  of 
attorney  {k).    But  it  will  not  be  considered  a  breach  of  good  faith 
if  the  strict  term  of  a  contract  is  enforced ;  as  where  the  creditor 
agreed  not  to  enter  up  judgment  on  a  warrant  of  attorney,  if  the 
premiums  of  a  policy  of  insurance  were  punctually  paid,  and  de- 
fault being  made  in  such  payment,  judgment  was  entered  up  (/). 

So  a  creditor  could  not  prove  under  an  inspectorship  deed,  and 
receive  dividends  on  his  whole  debt  and  retain  the  security  of  a 
policy,  when  upon  the  general  construction  of  the  deed  the  whole 
matter  was  to  be  dealt  with  as  in  bankruptcy  {m). 

Again,  the  mortgagee  will  be  controlled  in  his  remedies,  if  by 
subsequent  contract  with  the  mortgagor  the  respective  relations  of 
the  mortgagor  and  mortgagee  have  been  altered,  or  if  rights  have 
been  conferred  by  the  mortgagor  on  third  persons,  and  the  mort- 

{p)  BeekfordY.  Kemble,  sup.  (/)   JFinihrop  y.  Murray,  8  Ha.  214  ; 

(A)  Beniinek  v.  WiUinky  2  Ha.  1.  14  Jur.  302.     See  Farry  v.  Great  Ship 

(i)    miles  T.  Zevetty  1  De  &.  &  S.  392.  Co.  4  B.  &  S.  566. 
{k)  Sherborne  t.  Ihllemaehe,  13  C.  B.  (m)  Kingsford  v.  Swinford,   4  Drew. 

N.  8.  742.  706. 
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gagee  has  done  acts  which  amount  to  an  acknowledgment  of  such 
rights  (n) ;  as  when  rights  have  been  created  by  a  canal  company, 
as  mortgagor  (n),  or  rights  of  burial  granted  by  the  mortgagor  of 
a  burial  ground  within  the  objects  to  which  it  was  devoted  {o). 

(4.)  Collateral  securities. 

Ordinarily  speaking,  a  mortgagee  can  avail  himself  of  all  his 
collateral  securities,  but  he  cannot  transfer  the  mortgage  and  retain 
the  collateral  securities,  or  sever  them  from  the  mortgage ;  and 
where  he  assigned  the  latter  and  retained  the  former,  he  was  re- 
strained from  proceeding  on  the  collateral  securities  pending  a  suit 
for  redemption  (p) ;  so  he  cannot  proceed  on  his  collateral  securities 
if  he  have  sold  the  estate,  though  fairly,  for  less  than  was  due  {g) ; 
and  if  he  join  with  the  purchaser  of  the  equity  of  redemption  in  a 
sale  and  permit  him  to  receive  the  purchase-money,  the  mortgagee, 
not  being  able  to  re-convey  the  estate,  wiU  not  be  allowed  to  sue 
the  mortgagor  for  the  amount  so  permitted  to  be  received  (r).  He 
is  also  restrained  from  proceeding  on  his  collateral  securities  if, 
having  put  the  title  deeds  out  of  his  power,  he  is  unable  to  re- 
convey  the  estate  effectually  («).  In  such  case  the  amount  due  is 
directed  to  be  ascertained  and  paid  into  Court,  there  to  remain 
imtil  the  title  deeds  can  be  secured  and  a  reconveyance  had  («) ;  and 
see  the  effect  of  an  assignment  of  the  mortgage  debt  reserving  all 
securities  (t), 

(5.)  Allotcances  to  mortgagee. 

The  mortgagee  is  entitled,  out  of  the  profits  of  the  estate,  to 
repay  himself  all  his  necessary  expenses  attending  the  collection  of 
the  rents  {u)y  and  he  may  stipulate  with  the  mortgagor  for  the 
appointment  of  a  receiver,  to  be  paid  by  the  latter  (x) ;  he  may 
also,  if  the  property  lies  dispersed,  or  at  a  distance,  or  is  so  circum- 
stanced that  the  mortgagee  must,  if  the  property  had  been  his 
own,  have  appointed  a  bailiff  or  receiver  to  manage  it  and  collect 

(«)  Moldy,  Wheateroftf  27  Bear.  610.  (r)  JPalmer  t.  Eendrie^  27  ih,  349  ;  28 

(o)  Mo9-eland  v.  Hiehardsanf  24  ib.  33  ;  t*.  341.    And  see  Btidffe  t.  JSiehms,  8  L. 

3  Jur.  N.  S.  1188.  R.  C.  P.  368. 

(p)   JFalker  v.  Jones,  1  J.  C.  60;  3  (»)  Schoole  v.  Sail,  1  Soh.  &  Lef .  176. 

Mo.  P.  C.  N.  S.  397.  (0  Morf^y  v.  M.  26  Beav.  268. 

{q)  Loekhart  v.  Hardy,  9  Beav.  349.  («)  Godfrey  v.  WaUon,  3  Atk.  618. 

\x)  Chambers  y.  Goldwin,  9  Yes.  271. 
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the  rents,  appoint  a  bailiff  or  receiver  of  the  rents  without  the 
authority  of  the  mortgagor  (y).  But  he  cannot  in  such  a  case  have 
a  receiver  appointed  by  the  Court  (is). 

Where,  by  the  terms  of  a  deed  of  receivership,  the  receiver  is  to  Receiver's 
be  first  paid  all  his  expenses,  but  is  not  to  be  paid  any  remuneration 
for  his  trouble  until  after  payment  of  interest  on  the  mortgages, 
and  from  the  situation  of  the  receiver  (as  being  an  attorney  prac- 
tising in  London),  it  is  clear  that  he  could  not  be  expected  to 
attend  personally  to  the  collecting  of  the  rents,  the  salaries  of  the 
agents  employed  by  him  for  that  purpose  will  be  allowed  as  part 
of  the  expenses  (a). 

The  mortgagee  will  be  entitled  to  all  his  expenses  attending  the  Cost  of 

yftfl  flur  A.I  H  ^ 

renewal  of  leases  (&),  or  in  maintaining  the  title  (c) ;  but  he  cannot 
compel  the  mortgagor  to  advance  money  for  the  renewal  of  leases 
without  an  express  agreement  between  them  to  that  effect  (d). 

And  the  mortgagee  will  be  entitled  to  other  expenses  as  herein- 
after stated  more  in  detail  in  the  chap,  on  Tacking  (e). 

How  far  the  mortgagee  is  entitled  to  the  expenses  of  repairs, 
see  in/ray  p.  814. 

Under  8  &  9  Vict.  o.  56,  the  mortgagee  or  incumbrancer  in  fee  s  &  9  Vict. 
in  possession  may  obtain  authority  by  application  to  the  L.  C,  or  j^/ . 
the  M.  B.,  to  make  improvements  by  draining,  &c.,  the  expenses 
to  be  a  charge  on  the  land,  payable  by  instalments,  with  in- 
terest (/). 

The  mortgagee  of  the  share  of  one  tenant  in  common  of  a  mine  Mines, 
or  coUieiy  may  maintain  a  suit  for  an  account  against  the  mort- 
gagor and  co-tenants  in  common,  and  for  the  appointment  of  a 
receiver,  without  praying  a  dissolution  of  the  concern  (g). 

(y)  Bonithon  y.Hocktnore,  1  Yem.  816;  Manlove  t.  Bale,  2  Yem.  84. 

Oifdfrey  t.  Wation,  sup, ;  Lavi$  t.  Bendp^  {e)  Godfrey  y,  Watson,  sup, 

8  Mad.  170;   m/.  p.  812;    Vhion  Bank  (i)  Manlove  y.  Bale,  sup.     And  sec 

ofLandony.  Ingram,  16  Ch.  D.  63,  Jessel,  p.  267,  sup. 

M.  K.  {e)  Pp.  866—901. 

(«)  Stureh  v.  Young,  5  Beav.  667.  (/)  And  see  9  &  10  Vict.  c.  101 ;  10  & 

(a)  Gilbert  v.  Dtfneley,  3  Man.  &  G.  11  Vict.  o.  11. 

12.  isi)  Bentley  v.  Bales,  4  Y.  &  C.  182  ;  4 

(3)  Luean    v.  Mertins,   1  Wils.    34 ;  Jur.  662. 
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Estoppel. 


(6.)    Vote  and  seUkmentj  Sfc. 

It  is  a  further  privilege  of  a  mortgagee,  that,  if  in  possession,  he 
may  gain  a  settlement  under  the  poor  laws  (A),  and  will  be  entitled 
to  vote  for  a  return  of  members  to  Parliament  (/). 

He  is  estopped  from  denying  his  mortgagor's  title  (k). 


(7.)  Account  of  rents  by  mortgagee. 

Although  the  mortgagee  is  bound  to  account  to  the  mortgagor 
for  the  rents,  even  so  for,  that  if,  after  taking  possession,  he  assigns 
over  to   another,  without  the  consent  of  the  mortgagor  (/),  he 
remains  liable  to  the  account,  yet  he  is  not  obliged  to  account 
according  to  the  actual  value  of  the  land,  nor  bound  by  any  proof 
that  the  land  is  worth  so  much,  unless  it  can  be  proved  that  he 
made  so  much  of  it,  or  might  have  done  so  except  for  his  own 
wilful  default ;  as  if  he  turned  out  a  sufficient  tenant  who  held  it 
at  so  much  rent,  or  refused  to  accept  a  sufficient  tenant  who  would 
have  given  so  much  for  it  {m) :  because  it  is  the  laches  of  the 
mortgagor  that  he  lets  the  lands  lapse  into  the  hands  of  the  mort- 
gagee by  the  non-payment  of  the  money ;  therefore,  when  the 
mortgagee  enters,  he  is  only  accountable  for  what  he  actually 
receives,  and  is  not  bound  to  take  the  trouble  of  making  the  most 
of  another's  property.     Nor  can  he  be  compelled  by  a  purchaser 
to  quit  the  possession,  without  payment  of  principal,  interest,  and 
full  costs  (w). 

See  generally  as  to  account  against  a  mortgagee  in  possession, 
infra,  p.  1189. 

(8.)  Production  of  title  deeds. 

Before  the  Conveyancing  Act,  1881  (o),  the  mortgagee  could 
not  have  been  compelled  by  the  mortgagor  or  his  assignee  to  pro- 
duce the  title  deeds  for  inspection  (/?),  except  where  the  mortgagee 
was  solicitor  to  the  mortgagor  (g),  or  the  title  deeds  included 


(A)  Eex  V.  Inhabitants  of  Catherington^ 
3  T.  R.  771.  But  see  4  &  6  Wm.  IV.  c. 
76,  B.  68,  as  to  residence  within  ten  miles. 

(0  6  &  7  Vict.  o.  18,  8.  74.  And  see 
inf,  p.  809. 

{k)  Tosher  v.  Small^  3  My.  &  Or.  70 ; 
oremiling  CordingUe  y.  England^  3  Keb. 
712  (64). 

(/)  1  Eq.  Ca.  Abr.  327. 
(m)-^«ow.lVem.45;  lEq.Ca.Abr.327. 


(«)  Lavy  V.  Barker ^  2  Atk.  2 ;  JPbstle^ 
thwaite  v.  Blythe,  2  Sw.  266. 

{o)  44  &  45  Vict.  c.  41,  s.  16. 

\p)  Senhouee  v.  Earl,  2  Ves.  S.  460  ; 
Sparke  v.  Montriou,  1  Y.  &  0.  Exc.  103  ; 
Schlenker  v.  Moxey,  1  Oazr.  &  P.  178, 
Abbott,  C.  J. ;  Mills  v.  Oddy,  6  ib.  728, 
Parke,  B. 

{q)  Davis  v.  Parry,  4  Jar.  N.  S.  431, 
V.  C.  Stuart. 
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estates,  or  portions  thereof,  not  subject  to  the  mortgage  ;  and  this  Production  of 
rule  was  general  (r)  and  was  applied  to  mortgages  of  lands  in  a      ® 
colony,  unless  it  could  be  shown  that  the  law  of  such  colony  autho- 
rized such  production  («).     And  the  same  rule  applied,  though  the 
mortgagor  required  the  production  of  the  deeds  for  the  purpose  of 
enabling  him  to  negociate  a  loan,  and  so  to  pay  off  the  mortgage ; 
nor  would  the  Court  even  have  authorized  the  inspection  of  such 
deeds  by  the  mortgagor,  when  they  had  been  deposited  in  Court  in  a 
suit  instituted  by  the  mortgagee  for  the  execution  of  the  trusts  of  the 
deed  of  conveyance  (t).     But  if  fraud  is  charged  and  not  expressly  Fraud, 
denied,  or  under  suspicious  circumstances  {u),  production  of   the 
documents  affected  by  the  fraud  will  be  enforced  («?).    And  if  a  Foroomple- 

.  .  ..  '13  j^   i  IT  i_  tion  of  sale 

mortgagee  is  a  party  to  a  smt  and  consent  to  a  sale,  he  cannot  consented  to. 
refuse  to  deposit  the  title  deeds  in  Chambers  for  the  purpose  of 
completing  the  sale  {x).    Nor  can  this  privilege  be  used  to  the 
injury  of  the  rights  of  third  parties,  and  therefore  a  mortgagee  of 
a  lease,  of  which  there  is  no  counterpart,  and  which  is  executed  by  Lease  and  no 
both  parties,  must,  on  an  action  for  forfeiture,  allow  the  lessor  *^"^*®"Ta"- 
an  inspection  of  the  lease,  and  give  a  copy  of  it  {y).     And  in  a 
suit  for  redemption  and  foreclosure  by  a  second  mortgagee,  the 
first  mortgagee  was  compelled  to  produce  bills  of  exchange  and 
promissory  notes  (which  were  part  of  his  evidence)    for  inspec- 
tion (s). 

The  same  privilege  applied  where  a  person  claims  a  lien  on  Lien  on  deeds, 
deeds  {a) ;  and  production  will  not  be  ordered  of  a  settlement  con- 
taining a  general  power  under  which  the  mortgage  was  created  (6), 
even  at  the  instance  of  the  remainderman  [b) ;  but  on  redemption 
the  mortgagee  is  bound  to  make  an  affidavit  of  documents  at  the 
expense  of  the  mortgagor  (c) ;  and  if  the  mortgage  is  only  of  a 
moiety  of  the  estate,  and  the  mortgagee  is  entitled  to  retain  the 


(r)  GiU  v.  Eyton,  7  Beav.  156  ;  Green- 
wood  V.  Mothwell,  ib.  291 ;  Crisp  v.  JPlatel, 
8  i^.  62 ;  Broume  t.  Lockhart^  10  Sim. 
420 ;  Owen  t.  Niekson,  7  Jur.  N.  S.  497, 
Q.  B. 

(*)  Beniinek  v.  WUlinck,  2  Ha.  1. 

(/)  Lamer  v.  Lord  Fortarlington,  15 
Sim.  380. 

(u)  FhUlipt  V.  Evant,  2  T.  &  C.  0.  C. 
647. 

(r)  NeaU  v.  Zaiimery  2  Y.  &  C.  Exo. 
257  ;  11  Bl.  N.  S.  112;  4  CI.  &  F.  670; 
flee  Ohver  ▼.  Sail,  2  Ph.  484  ;  Bassford 


V.  Blakesley,  6  Beav.  131  ;  Kennedy  v. 
Greeny  6  Sim.  6. 

{x)  Livesey  v.  Harding^  1  Bear.  343. 

(V)  Doe  V.  Roe,  1  M.  &  W.  207  ;  BaJiU 
V.  Margrave,  4  Beav.  119. 

{z)  Gibson  v.  Hetceit,  9  Beav.  293.  But 
see  Freeman  v.  Butter,  33  ib.  289. 

(a)  Griffith  v.  Ricketts,  14  Jur.  326, 
V.  C.  Wigram. 

[b)  Chichester  v.  Jfarq,  of  Donegal,  6 
Ch.  497  ;  39  L.  J.  Ch.  694. 

(e)  Weeks  v.  Stourton,  13  W.  R.  489; 
11  Jur.  N.  S.  278,  V.  C.  Kinderaley. 
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When  par- 
tioulars  mnst 
be  given. 


C. A.  1881. 


Acknowledg- 
ment instead 
of  covenant. 


title  deeds  of  the  entirety,  he  is  bound  to  enter  into  a  oovenant  for 
their  production  (d). 

A  mortgagee  is  not  compellable  to  make  a  statement  of  the  deeds 
by  which  the  mortgage  became  vested  in  him  (^),  but  particulars  of 
the  amount  due  must  be  given  {e)  ;  and  it  is  said  also  particulars 
of  his  securities  must  be  given  (/). 

In  a  suit  for  the  administration  of  the  mortgagee's  estate,  his 
executors  are  bound  to  produce  the  title  deeds  (g). 

By  the  Conveyancing  and  Law  of  Property  Act,  1881  (A),  s.  16, 
mortgagors  under  a  mortgage  made  after  31st  December,  1881, 
have  power  to  inspect  the  documents  of  title  relating  to  it. 

An  acknowledgment  of  the  right  to  documents  is  by  s.  9  of  the 
same  Act  (h),  substituted  for  a  covenant  to  produce  title  deeds, 
and  is  deemed  to  include  the  obligations  set  forth  in  the  section, 
and  an  undertaking  in  writing  for  safe  custody  of  documents  is 
deemed  to  impose  the  obligations  set  forth  in  the  section. 


Costs  in  ad- 
zninistration 
suit. 


(9.)  Mortgagee's  right  to  costs. 

On  redemption  the  mortgagee  is  entitled  to  his  taxed  costs, 
unless  deprived  of  them  by  his  own  misconduct  or  mismanage- 
ment (A-) ;  and  the  costs  are  as  between  party  and  party  (/). 

He  retains  this  right  to  his  costs,  so  far  as  the  produce  of  the 
security  will  reach,  as  against  all  parties,  where  the  estate  is  sold  in 
an  administration  suit,  whether  he  be  plaintiff  in  that  suit,  or  be 
not  a  party  but  consent  to  a  sale,  and  that  too  in  priority  to  the 
costs  of  the  suit  (w^),  or  of  a  petition  served  by  him  on  the  assignees 
of  a  bankrupt  administrator  for  payment  of  the  fund  out  of  Court  (n) . 
And  he  has  the  same  right  in  a  foreclosure  suit,  instituted  by  him 
against  the  mortgagor  and  subsequent  incumbrancers,  if  the  pro- 
duce of  the  sale  of  the  estate  is  insuifficient  to  pay  all  the  incum- 


(d)  Tales  v.  Tlumbej  2  Sm.  &  G.  174. 

(*)  Bridgewater  v.  Be  Wtnton,  33  L.  J. 
Oh.  238,  V.  C.  Kinderaley. 

(/)  West  of  England  Bank  v.  NichollSy 
6  Ch.  D.  613,  V.  0.  Malins,  sedqu. 

(g)  Gough  v.  Offl/^,  6  De  G.  &  S.  653; 
17  Jur.  61. 

(h)  44  &  46  Vict.  c.  41. 

{k)  Lomax  v.  Hide,  2  Vem.  185 ; 
Detillin  v.  Gale,  7  Ves.  583  ;  Capper  v. 
Terringion,  1  Col.  103 ;  Bryden  v.  Frosty 
3  My.   &  Or.  670;   Reed  v.  Freer,  13 


L.  J.  Ch.  417,  V.  C.  Kt.  Bruce ;  Lord 
MidUton  v.  EUiott,  15  Sim.  531 ;  Green 
V.  Briggs,  6  Ha.  632;  Coles  v.  Forrest, 
10  Beav.  552.    And  see  »«/.  p.  871. 

(/)  Kestrel,  1  L.  R.  A.  &  E.  8. 

(m)  Tipping  v.  Power,  1  Ha.  410 ; 
Hepworth  v.  Eeslop,  3  ib,  485  ;  Aldridge 
V.  Westhrooh,  5  Beav.  188.  See  Ord. 
XLV.  r.  1. 

(»)  Carr  v.  Senderson,  18  L.  J.  Oh.  39, 
M.  R. 
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branoes  (o),  and  as  against  all  others  claiming  under  the  mortgagor, 
including  his  trustee  in  bankruptcy  (p). 

But  where  administration  had  been  taken  out  to  the  effects  of  a 
deceased  mortgagor  of  an  undivided  share  of  a  fund,  for  the  purpoEC 
of  a  suit  which  had  been  instituted  by  a  third  party  to  obtain 
distribution  of  the  fund,  the  costs  occasioned  by  such  adminis- 
tration were  thrown  upon  the  general  fund,  though  the  mortgagee 
claimed  the  whole  produce  of  his  share  free  from  all  the  costs  of  the 
administration  (q). 

The  mortgagee  could  not  require  to  be  paid,  as  costs  between 
solicitor  and  client,  the  costs  of  proceedings  at  law,  which  had  been 
taxed  there  as  between  party  and  party  (r). 

And  see  generally  as  to  the  right  of  the  mortgagee  to  costs, 
under  the  head  of  "  Tacking^^^  inf,  p.  866  ;  and  as  to  his  right  to 
his  costs  in  priority  in  administration  suits,  see  inf.  p.  1114. 

(10.)  Coats  of  disclaimer. 
With  respect  to  the  costs  in  a  foreclosure  suit  of  a  defendant 
who  disclaims,  the  rule  seems  to  be  established,  that  where  a  party 
has  no  interest  in  the  estate  at  the  time  of  the  action  brought,  and 
he  disclaims  regularly  by  his  answer,  he  is  clearly  entitled  to 
his  costs  («).  But  where  he  has  such  an  interest  at  the  time  of  the 
action  brought,  and  is  therefore  properly  made  a  party,  there  he 
will  not  be  generally  allowed  his  costs  (^),  though  in  some  cases, 
where  the  party  shows  that  the  demand  would  have  been  satisfied 
had  it  been  made  before  the  commencement  of  the  action,  the 
Court  will  allow  him  his  costs  (m)  ;  or  where  before  action  brought, 
he  had  consented  to  join  in  conveying  the  estate  (a?) ;  and  this  rule 
is  carried  out  against  defendants  who  are    subsequent  incum- 

(o)   Upperton  v.  Harrison,  7  Sim.  444  ;  (r)  Morley  v.  Bridges,  2  Coll.  621. 

Barnes  v.  Racster,  1  T.  &  C.  0.  C.  401 ;  (*)    Teed  v.  CarmtherSy  2  T.  &  C.  C.  C. 

Shcrhro,  62  L.  J.  P.  D.  &  A.  28 ;  Im-  31  ;  6   Ha.   96,    101  ;  Earl  of  Cork  v. 

macolata  Qmeezione,  9  P.  D.  37.  Bussell,  13  Eq.  210,  V.  G.  Malins;  Long 

(p)  As  to  costs,  see  Zomax  v.  Hide,  v.   Storie,    9  Ha.   512 ;    16  Jur.   349  ; 

sup. ;   Detillin  v.    Gale,   sup. ;    Cliff  v.  Broughton  v.  Key,  W.  N.  1882—3,  V.  0. 

Wadstcorlh,  2  Y.  &C.  C.  C.  698 ;  Wilson  Bacon. 

V.    Cluer,    4    Beay.    214;     Wontner    v.  (0  Cash  r.  Belcher,  I 'Rsl.ZIO;  Appleby 

Wright,   2  Sim.   643;   Boberis  y.    Wil-  y.  Duke,  ib.  303;  affirmed,  1  Ph.   272; 

liams,  4  Ha.  129  ;  Price  v.  P.  16  L.  J.  Clark  v.    Wilmot,   1  T.  &  0.  0.  C.  63  ; 

Ch.  13 ;   Smith  v.  Green,  1  Col.   656 ;  reversed  on  appeal,  1  Ph.  276  ;  Grigg  v. 

Bider  y.  Jones,  2  T.  &  C.  C.  C.  329;  Sturgis,  6  Ha.  93  ;  10  Jur.  133;  Gabriel 

Matthie  v.  Bdicards,  2  ColL  486  ;  J)un-  v.   Slurgis,   5   Ha.    97  ;    10  Jur.   216  ; 

Stan  y.  Patterson,  2  Ph.  341;  and  inf.  Ohrley  Y.Jenkins,  1  De  G.  &S.  643;  17 

p.  1114.  L.  J.  Ch.  22. 

is)  Cotton  V.  Penrose,  18  L.  J.  Ch.  128,  {«)  Per  Wigram,  V.  C.  in  6  Ha.  96. 

V.  C.  Kt.  Bruce.  (x)  Thompsofi  v.  Kendal,  9  Sim.  397. 
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brancers  (y),  and  even  agamst  a  prior  equitable  inoumbranoer,  of 
whose  inoumbranoe  there  was  no  notice  (2),  and  against  their  re- 
spectiye  trustees  in  bankruptcy  and  such  trustees  and  devisees  of 
the  mortgagor  (a). 

A  fortiori  a  trustee  in  bankruptcy  who  does  not  disclaim  will  be 
refused  costs  (6) ;  so  a  trustee  to  bar  dower  of  the  mortgagor  is 
properly  made  a  party  and  will  not  be  allowed  his  costs  against  the 
mortgagee  {c). 

The  foUowiog  disclaiming  defendants  were  allowed  their  costs : 
A  trustee  who  had  always  refused  to  act  and  disclaimed  (rf) ;  a 
devisee  of  the  mortgagor  not  accepting  devise  and  disclaiming  (e) ; 
but  a  devisee  should  disclaim  before  suit  (/),  or  in  his  disclaimer 
ask  to  be  dismissed  without  costs  (g).  Costs  were  not  allowed 
the  trustee  in  bankruptcy  of  a  sub-mortgagor  (A) ;  nor  a  judgment 
creditor  (/),  though  paid,  a  satisfaction  not  being  entered  (k) ;  nor 
a  second  mortgagee  (/),  nor  an  equitable  mortgagee,  who  had 
agreed  to  transfer  but  had  not  transferred  (m) ;  nor  an  assignee  of 
a  tenant  for  life,  the  mortgagor  (n) . 

A  mortgagee  will  not  be  allowed  his  costs  against  a  party 
claiming  by  a  paramount  title  (o). 

If  a  mortgagor,  in  a  redemption  suit  instituted  to  redeem  two 
distinct  mortgages  upon  diflFerent  estates  which  have  become  vested 
in  the  same  person,  is  held  entitled  to  redeem  one  only,  the  mort- 
gagee will  be  allowed  to  throw  the  whole  of  his  costs  of  suit  upon 
the  latter  estate,  though  the  mortgagor  sue  in  formd  pauperis  (/?). 

See  further  as  to  the  costs  of  mortgagee,  inf.  p.  866 — 78. 


(y)  Joyce  Y.  De  Moleyns,  3  Dr.  &  W. 
698,  701. 

(z)   Gabriel  v.  SturgiSy  6  Ha.  97. 

\a)  Appleby  v.  Duke,  1  ib,  303 ;  1  Ph. 
272  ;  Hughes  v.  Kelly,  3  Dr.  &  W.  495; 
Clark  V.  Wilmot,  1  Y.  &  C.  C.  C.  53 ;  1 
Ph.  276 ;  OhrUy  v.  Jenkins,  1  De  G.  &  S. 
643.  But  see  Gibson  v.  Kicol,  9  Beav. 
403  ;  15  L.  J.  Ch.  195  ;  Dalton  v.  Lam- 
bert, ib.  208 ;  and  Silcoek  v.  Roynon,  2 
Y.  &  C.  C.  C.  376  ;  sed  qu.  these. 

(h)  Appleby  y.  Buke,  sup, 

{e)  Horrocks  v.  Ledsam,  2  CoU.  208. 

\d)  Benbow  v.  Davies,  11  Beav.  369. 
And  see  Philips  v.  Davies,  7  Jur.  62, 
M.  R.  [qu.). 

(e)  Higgins  v.  Frankis,  15  ib.  277, 
V.  0.  Kt.  Bruce. 

(/)  Furber  v.  F,  30  Beav.  623. 


{g)  Davis  v.  TThiimore,  28  •*.  617. 
See  Maxwtll  v.  Wightwick,  3  Eq.  210, 
V.  C.  Wood  ;  Greene  v.  Foster,  22  Ch.  D. 
666,  Fry,  J. 

(A)  Spofforth  V.  Potts,  2  De  G.  &  S.  671. 

(i)  Gowing  v.  Mowbray,  9  Jur.  N.  S. 
844,  V.  0.  Stuart. 

[k)  Thompson  v.  Hudson,  34  Beav.  107. 

(/)  Ford  V.  Earl  of  ChesterJUId,  16  t*. 
616;  22  L.  J.  Ch.  630.  But  see 
Gumey  v.  Jackson,  1  Sm.  &  G.  97 ;  17 
Jur.  204,  V.  C.  Kt.  Bruce ;  Hurst  v.  H. 
22  L.  J.  Ch.  646,  M.  R. 

(m)  Roberts  y.  Hughes,  6Eq.  20,  M.  R. 

(«)  Lock  V.  Lomas,  15  Jur.  162 ;  Ford 
V.  White,  16  Beav.  120. 

(0)  ShaekUton  v.  /S.  2  S.  &  S.  242. 

(p)  Batchehr  v.  MiddleUm,  6  Ha.  86. 
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(11.)  Stop  order  and  other  matter's. 

The  mortgagee  of  a  fund  in  Court  is  entitled  to  the  costs  of 
obtaining  a  stop  order,  at  least  if  he  had  authority  under  the  mort-. 
gage  deed  to  obtain  the  order  (and  it  would  seem  to  be  the  same  if 
otherwise) ;  though  such  expenses  are  not  allowed  by  the  taxing 
master  under  the  common  order  to  tax  the  costs  of  the  mortgagee, 
but  must  be  specially  mentioned  in  the  order  for  taxation  (q). 

If  the  mortgagor  elect  to  be  foreclosed,  the  mortgagee  has  no  When  mort- 

1  •     1  1  '       f  •  1*  •j**ji  K&Kor  elects 

remedy  against  him  for  expenses  mcurred  m  mamtaimng  the  pro-  tobefore- 
perty  in  mortgage,  such  as  payment  of  calls  on  shares  mortgaged,  ®^**^^- 
nor  for  legal  liabilities  attached  to  the  property,  but  from  the  time 
the  former  elects  to  redeem,  the  mortgagee  becomes  a  trustee  for 
him,  and  as  such  is  entitled  to  be  indemnified  against  all  such 
expenses  and  liabilities  (r). 

The  mortgagee's  security  does  not  cease  by  the  mere  payment  of  Payment 
the  debt  by  bills  of  exchange  or  cheques,  &c.,  which  are  afterwards    ^ 
dishonoured,  and  he  is  entitled  thereupon  to  have  a  reconveyance 
of  the  premises;  or  a  delivery  of  the  title  deeds,  as  the  case  may 
require  («). 

A  mortgage  deed  duly  executed — that  is,  signed,  sealed,  and  Mortgage 
delivered,  but  retained  by  the  mortgagor  and  not  communicated  possesmonof 
to  any  of  the  parties  interested,  will  be  valid,  if  free  from  fraud,  "mortgagee, 
though  the  mortgagor  die   insolvent  {t).      So  a  delivery  of   the 
mortgage  deed  by  the  mortgagor  to  his  own  solicitor,  who  retained 
it  till  the  mortgagor's  bankruptcy,  was  held  a  valid  delivery  to  the 
mortgagees  (w). 

Until  the  mortgagee  is  actually  paid  by  his  own  consent  or  by  a  Tender  does 
decree  of  the  Court,  he  remains  invested  with  his  fuU  rights,  ^«>*»ff«^l^- 
although  a  regular  tender  may  have  been  made  after  due  notice, 
and  a  decree  for  redemption  obtained  {x);  and  he  may  accordingly, 
after  tender,  get  in  the  legal  estate. 

If  a  mortgagee  of  one  estate  contract  with  the  mortgagor  for  the  Contract  for 
purchase  of  that  estate  or  another,  he  cannot  be  delayed  in  recover-  Sortcwe^ 

(^)  JFaddilove  v.  Taplor,  ib.  307.  («)  Ihed  v.  Carrutkers,  2  T.  &  C.  C.  C. 

(r)  PhendY.  Oillan,  6  Ha.  1 ;  Wrough-  31. 

Umr.  2\*r/fc,  llM.  &W.  661;  Laiorance  {t)  Exton  v.  Scott^  6  Sim.  31.    And 

V.  Boston,  7  Exo.  28 ;  LangUm  v.  Z.  18  see  Billon  v.  Coppin,  4  My.  &  Or.  662, 

Jnr.  1092  ;  reyened  7  De  G-.  M.  &  G-.  and  also  sup.  p.  476. 

30 ;  1  Jnr.  N.  S.  1078.  (m)  Qrugeon  t.  Qerrard,  4  Y.  &  C.  1 19. 

(x)  lb.  119,  128. 
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ing  his  mortgage  debt  until  a  good  title  can  be  made  and  an 
account  taken  between  him  and  the  mortgagor  (i/). 
Purchase  of         Mere  inadequacy  of  price  is  no  ground  for  setting  aside  a  pur- 
demptionby    chase  of  the  equity  of  redemption  made  by  the  mortgagee  in 
mortgagee,      consideration  of    the  mortgage  debt,  since  where  no  money  is 
advanced  at  the  time  of  the  agreement,  no  advantage  could  be 
taken  of  the  debtor's  distress  (s).     So  where  the  transaction  was 
fair,  though  the  full  value  was  not   given,  the  agreement  was 
enforced  (a). 
Benowal  of  Where  a  tenant  for  life  of  renewable  leaseholds  mortgages  his 

out  of  rente,  life  estate,  the  liability  to  renew  will  follow  the  mortgagee  in 
respect  of  the  rents  received  by  him ;  though,  if  the  mort- 
gagee's security  is  set  aside,  and  he  be  obliged  to  refund  the  rents 
to  the  trustee  in  bankruptcy  of  the  tenant  for  life,  he  will  not  be 
personally  liable  for  any  past  default  in  not  renewing,  but  the  fine 
must  be  paid  out  of  the  refunded  rents  (6). 
Whether  debt  An  action  of  debt  before  the  Jud.  Act  lay  by  the  mortgagee 
a^uiety.*^*  ^'  against  a  surety  for  the  mortgagor  on  an  absolute  covenant  to  pay 
the  mortgage  debt ;  but  if  the  covenant  were  collateral  or  con- 
ditional, an  action  on  the  covenant  was  the  best  remedy  (c).  Where 
the  declaration  in  an  action  of  covenant  stated  the  proviso  for  re- 
demption on  a  certain  day,  and  the  covenant  was  in  the  usual  form, 
to  pa}'-  the  mortgage  debt  "  at  the  time  thereinbefore  appointed  for 
the  payment  thereof,"  it  was  held  to  be  a  sufficient  allegation  of 
the  time  when  the  money  was  to  be  paid  (d). 

In  the  absence  of  special  agreement,  a  judgment  or  award 
against  a  principal  is  no  evidence  against  the  surety  (<?).  And 
when  the  mortgage  deed  contains  a  distinct  covenant  to  pay  the 
debt,  the  deed  may  be  produced  in  evidence  for  the  plaintiff  (the 
mortgagee),  without  a  schedule  which  is  referred  to  in  the  deed  as 
containing  a  list  of  the  property  mortgaged  (/). 
AjBBignmont  It  seems  that  sir ido  jure  a  mortgagee  could  not  be  compelled  to 
assign  the  mortgage  debt  on  redemption  either  by  the  mortgagor 
or  by  a  stranger,  though  he  was  bound  to  convey  the  estate  {g).  But 
now  a  mortgagee  not  being  or  having  been  in  possession  can  be 

(y)  Fell  V.  Stevens,  2  M.  &  K.  339.  646. 

\z)  Purdie  v.  Millet^  Taml.  28.  (e)  Exp,  Youtig,  17  Ch.  D.  668,  C.  A. 

\a)  Chamben  v.    Waters,  3  Sim.  42 ;  (/)  Davis  v.  Heath,  3  C.  B.  938 ;  16 

11  CI.  &  F.  684.  L.  J.  C.  P.  117. 
{b)  makes  V.  Barrow,  Taml.  264.  (g)  Smith  v.  Green,  1  CoU.  663 ;  Dun- 

{c)  Evans  V.  Jones,  5  M.  &  W.  296.  stan  v.  Patterson,  2  Ph.  341 ;  and  see  inf, 

(J)  Tildasley   v.   Stevenson,   10  Bing.  p.  1166  (A). 


of  debt. 


Sbct.  11.  STOP  ORDER  AND  OTHER  MATTERS.  803 

compelled  to  assign  the  mortgage  debt,  notwithstanding  any 
stipulation  to  the  contrary  (h). 

And  this  right  can  be  enforced  against  the  mortgagee  by  the 
mortgagor  and  each  incumbrancer,  notwithstanding  any  inter- 
mediate incumbrance  ;  but  the  requisition  of  an  incumbrancer  shall 
prevail  over  the  mortgagor  and  subsequent  incumbrancers  (/). 

The  mortgagor  has  no  right  to  call  for  a  transfer  where  there  is 
a  second  mortgagee,  who,  on  redeeming,  would  be  entitled  to  a 
conveyance  (/),  nor  where  the  mortgagor  on  redeeming  is  bound 
to  hold  the  property  upon  the  trusts  of  a  settlement  (k). 

(12.)  SpeciaUy  or  simple  contract. 

A  mortgage  is  a  debt  by  specialty,  if  secured  by  bond  or  covenant^ 
although  the  money  so  secured  be  not  actually  paid  to  the  mort- 
gagor, but  consist  of  a  sum  which  the  mortgagor  has  previously 
covenanted  to  pay  to  the  mortgagees  as  trustees  of  a  voluntary 
settlement,  and  which  sum  such  trustees  have  agreed  to  lend  him 
on  that  security  (/).  But,  icithout  a  bond  or  covetmnty  the  debt  is,  it 
seems,  a  debt  by  simple  contract  (m). 

If  the  mortgage  contains  no  covenant  for  repayment,  the  fact  of  What 
the  advance  being  made  at  the  request  of  the  mortgagor,  raises  a  specialty. 
contract  by  parol,  which  is  not  merged  in  the  mortgage  as  a  security 
of  a  higher  nature,  and  the  mortgage  will  be  considered  as  a  col- 
lateral security,  and  therefore,  before  the  Jud.  Act,  an  action  of 
debt  or  of  assumpsit  lay  (n).  So  in  equity,  in  King  v.  King^  Lord 
Talbot  said,  "  Every  mortgage  implies  a  loan ;  every  loan  a  debt ; 
and  though  there  were  no  covenant  or  bond,  the  personal  estate  of 
the  borrower  must  remain  liable  to  pay  off  the  mortgage  "(o). 

A  provision  in  a  mortgage  deed,  that  the  money  is  to  be  re- 
paid  on  a  certain  day,  imports  a  covenant  for  repayment  on  that 
day  {p). 

If  a  debtor  executes  a  deed  by  which  he  admits  the  debt,  and 
then  conveys  property  to  a  trustee  upon  trust  to  sell  and  pay  the  i 

(A)  44  &  4o  Vict.  0.  41,  s.  16.  6  L.  J.  K.  B.  312,  O.  S. ;  JTodget  v.  The 

(t)  45  &  46  Vict.  c.  39,  8.  12.  Croydon  Canal  Co,  3  Beav.  86. 

(»  Teevan  ▼.  Smith,  20  Ch.  D.  724, 0. A.  {o)  3  P.  Wms.  368.    And  see  Cope  v. 

(*)  Alderion  v.  Elgey,  26  Ch.  D.  667  ;  C,  2  Salk.  449  ;  Thomas  v.  Terry,  Gilb.                                            ^ 

32  W.  R.  632,  Chitty,  J.  Eq.   Rep.    110;     1   Bro.    C.    0.    465; 

(I)    Tanner  v.  Byne,  1  Sim.  160.  Quarrell  v.  Beckford,  1  Mad.  278. 

(m)  Sup,  p.  1.  (p)  Hart  v.  The  Eastern  Union  R,  Co, 

(«)  TttUe  ▼.  Aston,  3  G.  &  D.  351 ;  7  7  Exo.  246 ;  8  ib,  116  ;  14  Jur.  89  ;  21 

Jut.  83 ;  4  Q.  B.  182;  Allenby  v.  DalUm,  L.  J.  Exo.  97 ;  19  L,  T,  314. 
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Merger. 


Breach  of 
trust. 


debt  out  of  the  proceeds,  that  does  not  make  the  debt  a  specialty 
debt  {q). 

A  deed  reciting  a  simple  contract  debt,  and  agreeing  to  execute 
a  further  security  with  all  incidental  covenants  constitutes  a 
specialty  (r) ;  a  mere  recital  of  a  debt  will  not  do  (s). 

Though  the  covenant  to  pay  is  joint,  the  debt  may  still  be  treated 
as  a  several  debt  in  respect  of  the  receipt  of  the  money  (t). 

We  have  already  noticed,  that  the  rule  as  to  the  merger  of  one 
security  in  another  only  applies  where  the  higher  security  gives  a 
remedy  co-extensive  with  that  given  by  the  other  (m). 

The  right  of  action  by  the  mortgagee  is  not  lost  by  his  estate 
becoming  absolute  by  forfeiture  (x), 

A  breach  of  trust  constitutes  merely  a  simple  contract,  unless 
there  is  something  in  the  trust  to  raise  a  liability  or  covenant  against 
the  trustee  (y). 


Insurance  by 

mortgagor 

insolvent. 


(13.)  Insurance  and  other  matters. 

Where  a  mortgagor  insured  his  life  as  an  additional  security  and 
covenanted  to  pay  the  premiums,  and  that  in  default  of  his  so  doing 
the  mortgagee  might  pay  them  and  recover  the  amount,  the  mort- 
gagor was  not  protected,  by  his  discharge  under  the  Insolvent 
Debtors'  Act,  from  an  action  of  covenant  by  the  mortgagee  for 
premiums  becoming  due  after  his  discharge,  and  paid  by  the  mort- 
gagee (z) ;  but  this  is  altered  by  the  present  Bankruptcy  Act  {a). 

Where  an  insurance  of  the  mortgaged  premises  had  been  eflFected 
in  the  joint  names  of  the  mortgagor  and  mortgagee,  the  Court, 
upon  the  receipt  of  the  insurance  money  by  the  assignees  in  bank- 
ruptcy of  the   mortgagor,  ordered  payment   of  the  money  into 


(g)  Courtney  v.  Taylorj  6  Man.  &  G. 
861  ;  7  So.  N.  S.  740  ;  Marryat  v.  M,  28 
Beav.  224 ;  Isaacson  v.  Marwood,  3  Ch. 
225  ;  see  Kidd  ▼.  Boone,  12  Eq.  89,  V.  0. 
Bacon. 

(r)  Saundert  v.  Milsome,  2  Eq.  573, 
M.  R. 

(«)  Jackson  v.  JV.  £.  jB.  7  Ch.  D.  573, 
V.  C.  Malins ;  Iicn  v.  £lwetf  3  Drew. 

25. 

{t)  2  Dav.  Conv.  566,  ed.  3 ;  CrossUy 
V.  Dobson,  2  De  G.  &  Sm.  486  ;  WUmer 
V.  Currey,  ib.  347 ;  Beresford  v.  Browu' 
infff  20  Eq.  564  ;  1  Ch.  Div.  30  ;  Kendall 
V.  Hamilton^  3  C.  P.  D.  408. 


(«)  See  Yates  v.  Aston^  3  G.  &  D.  351 ; 
4  Q.  B.  182 ;  Ticopenny  v.  Young,  3  B.  & 
C.  208  ;  Baber  v.  Harris,  9  A.  &  E.  532. 
Sup.  p.  708. 

[x)  AUenby  v  Ballon,  5  L.  J.,  K.  B. 
312,  O.  S. 

(y)  Adey  v.  Arnold,  2  De  G.  M.  &  G 
432  ;  16  Jur.  1 123  ;  Isaacson  y.  Hancood^ 
sup, ;   Wynch  v.   Grant,  2  Drew.  312 
18  Jur.  1010 ;  Newport  v.  Bryan,  5  Ir 
Ch.  Rep.  119 ;  Bolland  v.  S.  4  Ch.  449 
but  see  Wood  v.  Hardisty,  2  CoU.  542 
10  Jur.  486. 

(z)  Bennett  v.  Burton,  12  A.  &  E.  657. 
And  sup,  p.  569. 

(a)  Sup.  p.  570. 
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Court,  although  the  oommissioners  in  bankruptcy  had  decided  that 
the  mortgage  transaction  was  usurious  (ft). 

When  an  annuity  is  secured  in  the  usual  way  by  a  power  of  Annuity 

BscuTod  \x^  ft 

entry  in  the  annuitant  and  a  trust  term  in  the  trustee,  the  power  term. 
of  entry  is  not  inconsistent,  even  at  law,  with  the  term,  and  if  the 
grantor,  under  the  proTisions  of  the  annuity  deed,  becomes  tenant 
to  the  trustee  of  the  term  at  a  rent,  the  annuitant  can,  upon  default 
made  in  payment  of  the  annuity  for  the  period  specified,  bring 
an  action  against  the  grantor  under  the  power  of  entry ;  but  eject- 
ment will  not  lie  by  the  trustee  of  the  term,  without  notice  to  quit 
first  given  to  the  grantor.  It  would  seem  that  the  power  of  entry 
would  not  be  exerciseable  after  a  mortgage  made  by  the  trustee 
under  the  trusts  of  the  term  (c). 

Where  after  a  deposit  paid  by  a  purchaser,  he  assigns  the  instru- 
ment of  contract  by  way  of  mortgage,  and  aftencards  a  fraud  is 
discovered  on  the  part  of  the  vendor,  by  which  the  contract  was 
originally  vitiated,  the  mortgagee  may  set  aside  the  contract,  and 
obtain  payment  of  the  deposit  with  interest,  and  is  not  open  to  a 
charge  of  champerty  {d).  But  in  such  a  case  it  seems  that  the 
mortgagor  should  be  a  party  co-plaintiff,  and  not  a  defendant  {d). 

The  rule  that  a  power  coupled  with  an  interest  is  irrevocable  Power  of 
(which  generally  is  exemplified  by  the  case  of  a  power  of  attorney  ^ayof ^  ^ 
to  sell  to  secure  advances,  or  the  case  of  a  factor  for  sale  {e) ),  only  ^®o^"*y- 
applies  where  the  authority  is  given  for  the  purpose  of  being  a 
securiiyy  or,  as  Lord  Kenyon  expresses  it,  "  as  apart  of  the  security," 
and  not  to  cases  where  the  authority  is  given  independently,  and 
the  interest  arises  afterwards ;  but  see  sup,  p.  338. 

It  is  clear  that  a  mortgagor  in  possession,  by  levying  a  fine,  Effect  of  fine, 
could  not  bar  the  mortgagee  by  non-claim.  This  rule  necessarily 
flowed  from  the  nature  of  their  estates,  and  as  well  from  the 
tenancy  as  from  the  trust  and  confidence  between  them.  The 
cases  at  common  law  decided  that  a  fine  levied  by  a  tenant  for 
years,  or  at  will,  was  as  against  the  lessor  and  his  heirs  fraudulent 
and  void  (/),  and  the  same  doctrine  was  applied  to  the  case  of 
mortgagor  and  mortgagee  (g).    An  actual  entry,  therefore,  was 

(h)  Soffert  V.  Grazebrooke,  12  Sim.  657.  (/)  Fermor*a  Case,  3  Co.  77 ;  Foeua  v. 

{e)  Doe  T,  Lord  KensingUm,  8  Q.  B.  Salisbuty,  Hard.  400.                                                                           ^ 

429.  (^)  Freeman  v.   Mattes,   Vent.   80;    1                                        ^ 

(d)  Wilton  V.  Short,  6  Ha.  366.  Lev.    272  ;    Focus   v.    Salisbury,  sup.  ; 

{e)  Sup.  p.  616.  Smith  v.  Fierce,  Garth.  101. 
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not  necessary  to  avoid  such  a  fine,  and  even  if  the  fine  were  a  bar 
at  common  law,  it  would  have  been  void  in  equity  (h)  from  the 
confidence  between  the  parties. 
Ad^cea  to        Where  the  mortgage  is  to  cover  advances  to  the  mortgagor  or  his 
assigns,  advances  to  the  tenant  for  life  (devisee)  are  covered  (t). 

(A)  2  Ves.  S.  482 ;  Hall  v.  Suriees,  6  (t)  JRe  Watts,  22  Oh.  D.  1,  C.  A. 

B.  &  Aid.  687. 
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2.  Leases  by  mortgagee 808 

3.  Voting  for  parliameiit 809 

4.  As  to  assignment  by  mortgagee  in  possession    .  .     .  ib, 

5.  Loss  from  acts  of  mortgagee       .....  810 

6.  Mortgagee  not  entitled  to  commission       .  .     .  811 

7.  Adtowson 813 

».   Waste ib. 

9.  Repairs  and  improvements 814 

10.  Forfeiture  by  mortgagor        .  ■ 815 

11.  Mortgagee  not  entitled  to  account  of  past  rents     .         .816 

12.  Loss  of  title  deeds ib. 

13.  As  to  production  of  title  deeds 818 

14.  Mortgage  to  a  solicitor  for  his  costs                          .     .  819 

16.  Loss  by  destruction  of  subject ib. 

16.  Generally 820 

(1.)  Lease  by  mortgagor  to  mortgagee. 

Equity,  having  extended  its  protection  to  the  estate  of  the  mort- 
gagor,  and  decided  that  until  foreclosure,  the  mortgage  (although 
in  fee)  is  but  a  security  for  the  debt,  will  not  permit  the  mort- 
gagee to  take  an  undue  advantage  of  the  necessities  of  the 
mortgagor,  or  of  the  legal  incidents  accruing  at  common  law  to 
the  estate  of  the  mortgagee  in  the  land.  It  has  therefore  imposed 
some  considerable  restrictions  and  even  disabilities  on  the  mort- 
gagee, so  long  as  he  retains  that  character. 

Amongst  the  latter  may  be  reckoned  his  inability  to  accept  a 
lease  from  the  mortgagor,  by  which  he  would  obtain  a  benefit 
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Lease  to 
mortgagee. 


beyond  the  interest.  Where  there  are  circumstances  of  oppression 
and  fraud,  such  a  lease  would  of  course  be  set  aside  {a) ;  and  it 
would  seem  that  such  a  lease  for  a  long  term  of  years  (as  999 
years),  at  a  rent  no  higher  than  would  be  reserved  on  a  common 
occupation  lease  if  the  rent  were  a  fair  rent,  would  be  set  aside 
even  without  circumstances  of  oppression  or  fraud,  on  the  principle 
that  the  parties  were  not  on  equal  terms,  and  that  such  a  lease  was 
in  eflFect  a  departing  with  the  inheritance  (i) ;  in  fact,  any  lease 
from  a  mortgagor  to  a  mortgagee  will  be  looked  at  with  suspicion, 
especially  if  the  latter  obtains  any  advantage  beyond  his  interest  (c). 
A  lease,  however,  for  twenty-one  years,  at  a  fair  occupation  rent, 
was  supported  (r/);  and  a  lease  will  not  be  set  aside  because  the 
value  has  changed  in  the  lapse  of  years  {c).  Where  a  mortgagee 
took  a  lease  from  the  mortgagor  subsequent  to  a  puisne  mortgage, 
he  was  treated  as  mortgagee  in  possession,  but  no  objection  was 
raised  to  the  lease  (e).  Leases  in  nature  of  a  Welsh  mortgage  stand 
on  a  different  footing  (/). 


Power  of 
leasing  to 
mortgagor. 


(2.)  Leases  by  mortgagee. 

Before  the  Conveyancing  Act,  1881  ((/),  a  further  considerable 
disability  annexed  to  the  estate  of  the  mortgagee  was,  that  although 
he  was  at  law  the  actual  owner,  and  consequently  could  make  a 
good  legal  title,  yet  he  could  not  in  equity  make  a  valid  or  binding 
lease  without  the  concurrence  of  the  mortgagor,  unless,  it  seems, 
there  was  an  absolute  necessity  for  it  (A). 

Where  a  moiigagee  enters  into  an  agreement  for  a  lease  (not 
having  express  power),  specific  performance  will  not  lie(t);  the 
relief  would  be  in  damages  only. 

As  neither  the  mortgagor  nor  the  mortgagee  alone  could  make  a 
lease  which  would  be  binding  on  the  other  (y),  it  was  often  advisable 
to  enable  the  mortgagor  to  grant  leases  independently  of  the  mort- 
gagee by  giving  him  a  power  of  leasing  (operating  by  way  of  ap- 
pointment), and  in  the  case  of  a  lease  operating  under  such  a  power, 
it  was  not  material  with  whom  the  lessee's  covenants  were  entered 
into,  as  the  law  annexed  the  benefit  of  the  covenants  to  the  legal 
reversion  (A). 


(a)  Gubhina  v.  Creed,  2  Sch.  &  Lef .  214. 
\b)  Webb  V.  Earke,  ib,  661. 
{c)  Miekes  v.  Cooke,  4  Dow.  24,  26. 
(d)  Morony  y.  G'Dea,  1  Ba.  &  Be.  109. 
\e)  6^r^^y.^r9N><^,Ll.&a.t.  Sag.246. 
(/)  Seen<^.  p.  868. 


{ff)  Sup.  p.  781. 

(A)  Sungerford  v.  Clay,  9  Mod.  \, 
(i)  Franklinski  v.  Ball,  33  Beav.  660 ; 
10  Jiir.  N.  S.  606. 
0)  Sup.  pp.  776-777. 
(k)  OreenatoayY.  Bart,  14  C.  B.  340. 
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According  to  this  view  of  the  legal  doctrine,  it  was  needless  to  Effect  of  lease 
impose  upon  the  mortgagor  any  stringent  conditions  as  to  the  form  ^^ex .^"^^^ 
of  the  lease,  as  if  the  lease  operated  under  the  power,  the  benefit  of 
the  covenants  and  condition  of  re-entry  as  well  as  the  rent  were 
ipso  facto  annexed  to  the  reversion,  and  therefore  available  by  the 
mortgagee,  his  heirs  and  assigns,  and  if  the  lease  did  not  operate 
under  the  power  it  merely  took  effect  by  estoppel  as  between 
the  lessor  and  lessee,  and  did  not  bind  the  mortgagee  or  those 
claiming  under  him.  The  lease  should  be  framed  so  that  it  may 
be  unmist€Lkeably  an  exercise  of  the  power  (/). 

Upon  a  lease  by  mortgagor  operating  by  estoppel,  the  benefit  Lease  by 
of  the  covenants  will  pass  with  the  reversion  by  estoppel  to  the  ®®*^pp®^* 
assignee  of  the  equity  of  redemption  {m). 


(3.)   Voting  for  parliament. 

The  legislature  has  also  imposed  restrictions  on  the  mortgagee 
in  respect  to  his  right  of  voting  for  tho  return  of  members  to 
Parliament.  The  6  &  7  Vict.  c.  18  («),  enacts  that  no  person  shall  be 
allowed  to  have  any  vote  in  the  election  of  a  knight  or  knights  of 
the  shire  for  or  by  reason  of  any  trust  estate  or  mortgage,  imless 
such  trustee  or  mortgagee  be  in  actual  possession  or  receipt  of  the 
rents  and  profit  of  the  same  estate ;  and  when  qualifications  were 
necessary  for  election  to  Parliament,  a  mortgagee  in  possession 
for  seven  years  was  qualified;  but  no  qualification  is  required 
now  (p), 

(4.)  As  to  assignment  by  mortgagee  in  possession, 

A  mortgagee  in  possession  being  considered  by  equity  in  some 
sort  as  a  trustee  of  the  estate,  and  as  such  accountable  for  the  rents 
and  profits,  it  behoves  him  to  be  very  careful  to  whom  he  assigns 
his  mortgage  unless  with  the  concurrence  of  the  mortgagor,  for  if 
he  assign  to  an  insolvent  person,  he  will  be  liable  to  account  for 
the  rents  as  well  after  as  before  the  assignment  (/?),  for  it  is  a  breach 
of  trust  in  him  to  assign  the  pledge  to  a  person  insolvent. 


(0  YeUowly  v.  Qower,  11  Exc.  274.  902,  ed.  2 ;  336,  ed.  4. 

(m)  See  CuihberUon  y.  Irving,  4  H.  &  (m)  S.  74. 

N.  742,  Exc.  Ch. ;  nam.  Irving  v.  Cuth^  \o)  21  &  22  Vict.  o.  26. 

bertsan,  6  H.  &  N.   135  ;  2  Day.  Cony.  (p)  1  Eq.  Oa.  Abr.  327  ;  tup,  p.  720. 

C. — VOL.  II.  F 
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Permitting 
tenant  for  life 
to  run  in 
arrear. 


Neglect  in 
not  levying. 


Where  mort- 
gagee cannot 
restore  the 
estate. 


(5.)  Loss  from  acts  of  mortgagee. 

Where  (q)  an  estate  being  already  in  mortgage  was  devised  in 
strict  settlement,  and  the  mortgagee  permitted  the  tenant  for  life 
in  possession  to  run  the  interest  in  arrear,  and  afterwards  purchased 
the  estate  for  life,  and  entered  into  possession  and  received  the  rent 
for  about  three  years,  when  the  tenant  for  life  died,  the  rents  and 
profits  received  by  the  mortgagee  were  directed  to  be  applied,  first 
in  payment  of  the  interest,  which  accrued  due  subsequently  to  his 
entering  into  possession,  and  in  the  next  place,  so  far  as  they  would 
extend,  in  satisfaction  of  the  preceding  arrears.  In  an  earlier 
case  (r)  a  term  was  created  for  raising  portions  out  of  annual  profits. 
The  mortgagee  permitted  the  tenant  for  life  to  enjoy  the  estate 
under  the  usual  clause,  that  it  should  be  lawful  for  the  mortgagor 
to  taJke  the  profits  until  default:  the  Court  held  that  the  rents  being 
received  by  the  tenant  for  life,  with  the  permission  of  the  mort- 
gagee, it  was  the  same  as  if  the  mortgagee  had  let  the  estate  to  any 
other  person,  and  therefore  the  profits  received  by  the  tenant  for 
life  with  the  mortgagee's  permission  should  be  considered  as  if 
received  by  the  mortgagee  himseK,  and  be  accounted  for  accord- 
ingly, and  that  he  might  have  his  remedy  over  against  the  personal 
representatives  of  the  tenant  for  life. 

On  the  same  principle,  where  a  creditor  received  from  his  debtor 
an  assignment  of  a  debt  due  from  a  third  person  as  a  security  for 
his  demand,  and  sued  out  execution  upon  the  judgment,  but  by  his 
neglect  in  levying,  the  debt  assigned  became  irrecoverable,  it  was 
held  that  he  must  bear  the  loss,  although  the  assignment  contained 
the  usual  covenant  for  payment  of  his  debt  (s). 

But  the  mortgagee  is  not  boimd  to  defend  an  action  of  replevin 
in  support  of  a  distress  on  a  third  person's  goods  {t). 

If  the  mortgagee  so  deal  with  the  mortgaged  estate  that  he 
cannot  restore  it  on  full  payment,  he  will  not  be  able  to  recover 
the  mortgage  money  (u) ;  as  where  the  mortgagee  concurred  with 
the  transferee  of  the  equity  of  redemption  in  selling  the  estate  or 
even  part  of  it,  and  allowed  the  transferee  to  receive  the  purchase 
moneys  (x) ;  but  the  principle  does  not  apply  where  the  inability  to 


{q)  Lord  JPenrhyn  v.  Sughes^  5  Ves.  99. 

(r)  Ivy  V.  Oilbert,  2  P.  Wms.  20; 
Bentham  y.  Eaincourty  1  Eq.  Ca.  Abr. 
320. 

(«)   Wmam$  V.  IS^ce,  1  S.  &  S.  681. 


(0  Cocki  T.  Gray,  1  Giff.  77 ;  3  Jur. 
N.  S.  1116. 

(tt)  Palmer  v.  ITendrie,  27  Beav.  349  ; 
2  Dav.  Conv.  693,  n.  ed.  3 ;  141,  ed.  4. 

(x)  Palmer  v.  ffendrie,  28  Beav.  341. 
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restore  the  property  does  not  arise  from  the  fault  of  the  mortgagee, 
as  where  leasehold  in  mortgage  has  been  forfeited  from  breach  of 
covenant  by  the  mortgagor  in  not  paying  the  ground  rent  {y) : 
although  the  mortgagee  had  for  some  time  paid  the  ground  rent 
and  then  ceased,  it  was  no  part  of  his  duty  to  pay  it  (y).   So  a  mort-  Release  from 

ooveoaiits 

gagee  cannot,  without  the  concurrence  of  the  mortgagor,  release  a 
vendor  from  whom  the  mortgagor  purchased  from  his  covenant  for 
quiet  enjoyment  (s). 


(6.)  Mortgagee  not  entitled  to  commmton. 

The  Courts,  fearful  of  opening  a  door  to  fraud  and  usury,  have 
imposed  a  restriction  on  the  mortgagee  that  he  shall  not  be  per- 
mitted to  make  any  charge  for  his  personal  trouble  (a),  nor  appoint 
himself  the  receiver,  even  under  an  express  agreement  for  that 
puipose  with  the  mortgagor  (6),  for  he  is  entitled  to  no  benefit 
beyond  his  principal,  interest,  and  costs,  besides  that  such  an  agree- 
ment nught  subject  the  mortgagor  to  imposition,  and,  under  the 
old  law,  have  tended  to  usury. 

Much  discussion  has  arisen  on  the  question  to  what  extent  a  West  India 
mortgagee  of  a  West  India  estate  may  charge  commission.  The 
result  of  the  different  cases  appears  to  be,  that  whilst  he  is  mort- 
gagee out  of  possession,  he  may  stipulate  for  the  consignments  of 
the  produce,  and  charge  commission  on  the  net  produce  as  a  com- 
pensation for  his  trouble  {c).  But  without  such  a  stipulation  in 
the  mortgage  deed,  the  Court  will  not  appoint  him  the  consignee 
whilst  he  is  out  of  possession  {d).  But  when  he  is  in  possession, 
he  stands  in  precisely  the  same  situation  as  a  mortgagee  in  posses- 
fflon  in  England;  and  consequently,  although,  if  he  employ 
another  person  as  consignee,  commission  may  be  charged ;  yet  if 
he  chooses  to  be  consignee  himself,  he  has  no  commission  {e). 


(y)  JSe  Burrell,    7   Eq.    399,  V.  C. 
James. 

{»)  Thornton  y.  Court,  3  Be  G.  M.  & 
G.  293. 

{a)  Godfrey  t.  Watson,  3  Atk.  617 
Zangitafo  Y.  Fenwick,  10  Yes.  405 
Carow  Y.  JohMton,  2  Soh.  &  Lef.  301 
Lord  TrinUetton  y.  Mamin,  I  Ba.  &  Be 
377 ;  SoUrtton  y.  Nornt,  1  GifP.  428 
Niekolton  y.  TWm,  3  K.  &  J.  159 ;  3 
Jur.  K.  S.  235. 


(b)  French  y.  Baron,  2  Atk.  120 ;  Scott 
Y.  Brett,  2  T.  B.  238 ;  see  tup.  p.  795. 

(e)  Bunbury  y.  Winter,  IJ.  &  W.  265; 
Faulkner  y.  Daniel,  3  Ha.  218. 

(d)  Cox  Y.  Champncyt,  Jac.  676. 

\e)  Zeith  r.  Irvine,  1  My.  &  K.  277 ; 
Chambers  y.  Goldwin,  9  Yes.  271.  See 
Forrett  v.  Flwes,  2  Mer.  68  ;  Bertrand  v. 
Daviet,  31  BeaY.  429  ;  9  Jur.  K.  S.  34  ; 
3  Bnrges'  Col.  L.  p.  285;  Sayert  y. 
Whiijield,  1  Knapp,  133  ;  Cox  v.  Champ- 
neys,  tup. 
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Auctioneer. 


Ck>mmiBsion.  Commission  at  5  per  cent,  paid  to  agents  for  collecting  rents  has 
been  allowed  (/) ;  and  an  improper  allowance  of  commission  is  a 
ground  to  surcharge  and  falsify  {g).  If,  however,  the  collection  of 
the  rents  be  troublesome,  though  the  mortgagee  cannot  stipulate 
for  any  personal  benefit  for  himself  beyond  the  interest,  he  may 
stipulate  for  the  appointment  of  a  receiver,  and  may  appoint  a 
bailiff  or  agent  to  be  paid  by  the  mortgagor,  or  now  obtain  a 
receiver  under  24  &  25  Vict.  c.  124,  at  the  expense  of  the 
estate  (A) ;  and  he  may  appoint  an  agent,  although  the  estate  was 
vested  in  a  trustee  for  the  mortgagee  (»).  Mortgagees,  who  be- 
came trustees  of  a  creditor's  deed,  and  appointed  one  of  their 
number  to  receive  the  rents,  were  not  allowed  to  add  his  commis- 
sion to  the  mortgage  debt  {j). 

Also  where  a  mortgagee  with  power  of  sale  was  member  of  a  firm 
of  auctioneers  who  sold  for  him,  it  was  held  that  they  were  not 
entitled  to  commission  (Ar),  unless  the  sale  was  under  the  direction 
of  the  Court  (/).  But  under  the  custom  of  trade,  an  agreement  by 
the  mortgagor  of  ships  for  the  mortgagee  to  make  sales  under  the 
security  at  a  rate  exceeding  the  rate  of  brokerage  is  valid  (/),  and 
mortgagees  of  ships  and  cargoes  selling  under  an  order  of  the 
Court,  will  be  allowed  the  ordinary  commission  of  brokers  acting 
under  its  authority  (1). 

Where  also  a  mortgagee  purchased  the  equity  of  redemption, 
reserving  to  the  mortgagor  a  right  of  repurchase  within  a  limited 
time,  to  be  barred  if  the  profits  in  any  half-year  were  not  sufficient 
to  pay  the  interest,  in  ascertaining  the  profits,  the  mortgagee  was 
not  allowed  to  charge  commission  (w).  Similarly  a  mortgagee  in 
possession  of  the  business  of  a  newspaper  was  not  allowed  to  charge 
credit  prices  for  printing  (w).  A  mortgagee  also  is  not  allowed  a 
bonus  beyond  the  stipulated  interest  (o). 
Where  mort-       A  fortiori  will  the  commission  be  disallowed  where  the  mortgagee 


Custom  of 
trade. 


Right  of 
repurohase. 


(/)  Staim  V.  Banks,  9  Jur.  N.  8. 
1049,  V.  0.  Stuart ;  reversed,  see  16  Oh. 
D.  63. 

(^)  Zatiffttafey.  Fmwick,  10  Ves.  404. 

(A)  See  £yr$  r.  Hughes,  2  Oh.  D.  148, 
V.  0.  Bacon;  Chambers  v.  Goldwin,  9  Ves. 
271 ;  Godfrey  Y.  JFatson,  3  Atk.  618 ; 
Langstaffe  T.  Fenwxek,  sup. 

(•)   Davis  T.  Dendy,  3  Mad.  170. 

(j)  Nicholson  v.  Tutin,  3  K.  &  Jo.  169 ; 
3  Jur.  K.  S.  236. 


{k)  Mathison  v.  Clarke,  8  Drew.  3; 
18  Jur.  1020  ;  Broad  y.  Selfe,  9  Jur.  "S^ 
S.  886 ;  11  W.  R.  1036,  M.  R. 

(0  Arnold  y.  Oamer,  2  Ph.  231 ;  16 
L.  J.  Ch.  329. 

(m)  Ogden  y.  Battams,  1  Jur.  K.  S. 
791,  V.  0.  Wood. 

(«)  Robertson  y.  Norris,  1  Gifl.  428,- 
436. 

(o)  Barrett  y.  Hartley,  2  Eq.  789,  V. 
C.  Stuart. 
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beisg  the  mortgagor's  solicitor^  prepared  the  mortgage  and  inserted  gagee solicitor 
the  stipulation  for  it  (j3).  ^  ^^  ^agor. 

.    Generally  this  rule,  which  prohibits  payments  or  allowances  to  Repeal  of 
the  mortgagee,  is  not  affected  by  the  repeal  of  the  usury  laws  (^),  ^^    ^  * 
and  is  still  rigidly  adhered  to  by  the  Courts  with  a  view  of  pre- 
venting oppressive  bargains  (r). 


(7.)  Advowson. 

Another  restriction  is  in  relation  to  a  mortgage  of  an  advowson.  Mortgagee 
It  has  been  already  stated  («),  that  if  an  advowson  be  in  mortgage  a  living, 
and  the  living  become  vacant,  the  mortgagor  and  not  the  mortgagee 
shall  present  («);  nor  will  equity  permit  the  mortgagor  to  agree  to 
the  contrary  («),  for  the  mortgagee  shall  have  no  benefit  beyond  his 
principal,  interest,  and  costs.  If  the  mortgagee  present,  and  his 
derk  be  admitted,  the  mortgagor  may,  by  action,  compel  him  to 
resign ;  but  the  action  must  be  brought  within  six  months  after  the 
death  of  the  last  incumbent  (u). 


(8.)  As  to  waste  by  vtortgagee, 

A  further  restriction  on  the  estate  of  the  mortgagee  is  that  he 
shall  not  be  permitted  (if  in  possession)  to  waste  the  estate  (.r) ;  if 
he  proceed  to  fell  timber,  an  account  will  be  decreed  and  the  pro- 
duce applied,  first,  in  payment  of  the  interest,  and  then  in  sinking 
the  principal,  and  the  Court  will  enjoin  him,  unless  the  security 
prove  defective,  in  which  case  the  Court  will  not  restrain  him  from 
felling  timber,  the  produce  being  of  course  applied  in  liquidation 
of  the  debt  in  ease  of  the  estate  (j/). 

A  mortgagee  not  in  possession  is  not  liable  for  a  breach  of  a 
statutory  duty  (z) . 


(p)  EyreY,  Eughea^  8up. ;  ComynaY.  C,  130,  and  Dyer  v.  Lord  Craven^  2  Dick. 

6  Ir.  Eq.  583.  662. 

{q)  Fiah.  Mtg.  966,  ed.  3  ;  23,  ed.  4.  (:r)  Hanson  y.  Deiby,  2  Vem.  392. 

(r)  Broad  v.   Selfe^  tup. ;   Barrett  y,  (y)   Witherington  v.  Bankea,  Sel.  Ch. 

Martlcy,  tup,;  Byre  y.  Hugheay  aup.  Ga.  31. 

(a)  Sup,  p.  42,  373.  (s)  Brain  v.  Thomaa,  W.  N.  1881—53, 

(m)  Gardiner  y.   Griffith,  2  P.  Wms.  0.  A. 
404.    And  see  Robinaon  y.  Jago,  Bunb. 
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Joflt  allow « 
azices. 


Power  of 
reoeiyer. 


(9.)  Repairs  and  improvements. 

It  is  the  duty  of  the  mortgagee  in  possession  to  keep  the  pre- 
mises in  necessary  repair,  and  to  prevent  forfeiture  for  waste; 
he  may  pull  down  ruinous  houses  and  build  others  on  their  site  (a), 
but  he  is  not  bound  to  lay  out  money  on  the  estate  exoept  for 
necessary  repairs  (J),  and  that  only  to  the  amount  of  the  surplus 
rents  (c);  nor  is  he  bound  to  expend  money  in  rebuilding  {d). 

Necessary  repairs  will  be  included  under  just  allowances  (e),  but 
not  improvements  (/).  He  will  be  held  responsible  for  gross  or 
wilful  negligence  (^),  and  inquiries  will  be  directed  whether  any 
deterioration  has  arisen  therefrom  (h). 

If  he  unnecessarily  pulls  down  buildings,  and  erects  new 
buildings  without  the  consent  of  the  mortgagor,  he  is  liable  for  any 
loss  of  rent  which  is  thereby  occasioned,  and  will  not  be  allowed 
for  lasting  improvements  and  repairs,  if  the  result  of  the  whole  is 
that  the  value  of  the  property  is  not  increased  (t),  but  he  iBprimd 
facie  entitled  to  an  inquiry  whether  the  outlay  increased  the 
value  {k)\  and,  indeed,  according  to  the  last-mentioned  case,  he  will 
not  be  allowed  for  substantial  improvements  unless  done  with  the 
consent  of,  or  acquiesced  in  after  notice  by,  the  mortgagor  (/) ;  and 
the  mortgagee  can  hardly  be  said  to  be  safe  until  he  has  such 
consent  or  acquiescence  (m).  The  improvements  must  not  be  such 
as  to  improve  the  mortgagor  out  of  his  property  (n). 

The  Court,  in  appointing  a  receiver  on  motion,  refused  to  autho- 
rize bim  to  expend  100/.  in  putting  leasehold  houses,  comprised  in 
the  mortgage,  in  a  fit  state  for  occupation ;  although  2,000/.  was 
due  on  the  mortgage,  and  no  payment  for  principal  or  interest  had 
been  made  for  a  considerable  time,  and  most  of  the  houses  were 
unfinished  and  consequently  unoccupied  (o). 


{a)  Sardtf  y.  Reeves^  4  Ves.  480; 
Kewman  y.  Baker^  Finoh,  38 ;  Marshall 
y.  Cave^  3  L.  J.  Ch.  67. 

(b)  Godfrey  y.  Watson,  3  Atk.  618. 

{e)  Richards  y.  Morgan,  De  Guy's  note 
to  Hargs.  Coll.  227 ;  4  Y.  &  0.  App. 
570. 

(d)  Moore  y .  Painter,  6  Jur.  003,  M.  R. 

(«)  Set.  Dec.  1030,  od.  4. 

(/)  Knowles  v.  Spenee,  Mos.  226; 
Murphy  y.  Meade,  John.  620. 

(g)  Russel  v.  Smithies,  1  Anst.  96. 

(A)  Wragg  y.  Denham,  2  Y.  &  C.  Exo. 
117;  Batchelor  y.  Middleton,  6  Ha.  75. 


See  Seton,  396,  ed.  3. 

(»)  Sandon  y.  Hooper,  6  Beay.  246 ; 
affirmed  on  appeal,  14  L.  J.  Ch.  120 ; 
Gubbins  y.  Creed,  2  Sch.  &  Lef.  214. 

(k)  Shepard  y.  Jones,  21  Ch.  D.  469, 
C.  A. 

(/)  Sandon  y.  Hooper,  tup,;  Uhiiy 
Bank  y.  King,  25  Beay.  72;  4  Jur. 
N.  S.  470,  L.  J. ;  Jortin  v.  S,  JB.  £. 
2  Sm.  &  G.  48 ;  6  De  G.  M.  &  G.  270. 

(m)  Trimlesion  y.  Hamil,  1  Ba.  &  Be. 
385. 

(n)  Sandon  y.  Hooper,  sup, 

ip)  Meaden  y.  Sealey,  6  Ha.  620. 
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The  mortgagee  will  not  be  allowed  repairs  or  improvements  Special  case 
without  a  special  ca^e,  and  foundation  on  proof  must  be  laid  for  an  n^ade. 
inquiry  (p)  ;  but  he  will  be  allowed  his  claim  for  repairs  and  improve- 
ments, unless  the  mortgagor  set  up  in  his  pleading  that  they  were 
imnecessary  (q). 

A  second  mortgagee  is  not  allowed  improvements  against  a  first 
mortgagee  (r). 

Where  a  sale  by  an  execution  creditor  had  been  delayed  by  the  Additions 
Court  to  prevent  the  loss  which  would  have  arisen  from  a  forced  of  s^e. 
sale,  and  additions  were  afterwards  made  to  the  property,  it  was 
held  that  the  creditor,  getting  the  benefit  of  the  increased  value  on 
sale,  could  not  claim  the  value  of  the  additions  without  allowance 
for  labour  and  costs  (s). 

The  mortgagee  will  not  be  allowed  improvements  in  mines  {t)»     Mines. 

If  the  charge  for  repairs  or  improvements  be  allowed,  the  mort-  Interest. 
gagee  will  be  entitled  to  interest  from  the  time  of  the  advances  (u). 

The  Court  of  Bankruptcy  will  on  petition  give  leave  to  make  Bankruptcy, 
improvements,  and  to  add  the  costs  to  the  debt  (x). 

Where  a  grantee  of  a  rent  charge  takes  possession,  and  incurs  Repairs  by 

•  'iii^i*!  J  •  firrantce  of 

expenses  m  necessary  repairs,  he  has  not  like  a  mortgagee  m  posses-  rent-charge, 
fiion  any  equity  against  the  owner  of  the  land  subject  to  the  rent 
charge,  who  on  payment  has  a  legal  right  of  entry  (y).     If  the 
grantee  has  a  right  to  be  reimbursed  the  expenses,  it  must  be  under 
the  terms  of  his  grant  (y). 


(10.)  As  to  forfeiture  by  mortgagor. 

It  may  be  almost  superfluous  to  notice,  that  the  mortgagee  must  Forfeitnre  by 
take  the  estate  subject  to  the  acts  of  forfeiture,  &c.,  committed  by  ^^^  ^&^^- 
the  mortgagor  (a). 


(p)  Upton  Green  Co.  v.  Tipton  Moat  (Jo. 
7  Oh.  D.  192,  M.  R.;  Johnson  v.  Bourne, 
2  Y.  &  C.  0.  0.  278 ;  Felly  v.  Wathen, 
7  Ha.  351 ;  14  Jur.  9  ;  affirmed,  16  Jur. 
47 ;  Sandon  y.  Sooper,  mp, 

{q)  JPowell  ▼.  Trotter,  1  Dr.  &  Sm. 
388  ;  7  Jur.  N.  S.  206. 

(r)  Landoumersy  ^.  Co.  t.  Ashford,  16 
Ch.  D.  412,  Fry,  J. 

(*)  Re  mil  FotUry,  16  TV.  R.  97, 
M.  R. 

{t)  Thomeyeroft  v.  Crockett,  12  Jur. 
1081,  V.  C.  E. 


(»)  See  the  decrees  in  Wehh  y.  Itorhe, 
inf.  p.  1199  (tf) ;  and  Godfrey  v.  JFatson, 
sup. ;  Ncesom  v.  Clarkson,  4  Ha.  97  ;  9 
Jur.  822;  Afoore  y.  Fainter,  sup.  Bat 
see  Set.  1080,  ed.  4. 

(x)  Exp,  Smith,  3  M.  &  A.  63. 

(y)  Hooper  v.  Cooke,  20  Beay.  639 ;  1 
Jur.  N.  S.  949 ;  affirmed,  2  Jur.  N.  S. 
627  ;  25  L.  J.  Ch.  467. 

(z)  Lady  Whetstone  y.  Sainsbury,  Pre. 
Ch.  691.  But  see  Willis  y.  Fineux,  ib. 
108  ;  2  P.  Wms.  146. 
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(11.)  Mortgagee  not  entitled  to  account  ofpmt  rents. 

It  is  a  restriction  also  on  the  estate  of  the  mortgagee,  that  he 
cannot  compel  the  mortgagor  to  account  for  the  past  rents  and 
profits.     This  matter  has  been  already  fully  treated  of  («). 


Relief  where 
deeds  misfi- 
ingr. 


In  equity 
under  old 
law. 


Powers  of 
C.  L.  Courts. 


Bills  and 
notes. 


(12.)  LoBS  of  title  deeds. 

A  further  restriction  is  imposed  on  the  mortgagee  in  regard  to 
the  loss  of  title  deeds. 

Generally,  relief  may  be  obtained  by  persons  claiming  under 
missing  instruments  for  the  purpose  of  establishing  estates  or 
interests  created  by  them  whether  actually  contested  or  not  (6) ;  or 
to  establish  possession  where  a  document  of  title  is  lost  (c). 

A  suit  in  equity  might  have  been  instituted  for  payment  or  satis- 
faction of  missing  bonds  or  instruments  under  seal,  where  the  legal 
remedy  would  formerly  have  been  unavailable  or  inadequate,  or  of 
missing  instruments  under  seal,  or  lost  instruments  not  imder  seal, 
upon  terms  as  to  security  or  indemnity  which  the  Courts  of  common 
law  could  not  formerly  have  considered  {d) ;  but  not  for  relief  in 
respect  of  a  destroyed  bill  of  exchange  (<?),  for  the  remedy  at  law 
was  complete. 

The  increase  in  the  powers  of  the  Courts  of  common  law  in  dis- 
pensing with  profert,  and  in  respectto  indemnity,  did  not  affect  the 
equitable  jurisdiction  in  these  cases  (/). 

By  the  C.  L.  P.  Act  (1854),  17  &  18  Vict.  c.  125,  s.  87,  Courts 
of  common  law  were  empowered  to  order  that  the  loss  of  a  bill  of 
exchange  or  other  negociable  instruments  should  not  be  set  up  in  an 
action  founded  on  the  instrument  if  a  proper  indemnity  were  given 
to  the  satisfaction  of  the  Court,  or  a  judge,  or  a  master  against  the 


(a)  Sup,  p.  760. 

[h)  Schofield  v.  S.  Seton  on  Decrees, 
Form  1,  p.  1334,  ed.  4  ;  Hall  v.  Dawson, 
7  L.  T.  N.  S.  519,  M.  R. 

{c)  Wahnsley  v.  Child,  1  Ves.  S.  344  ; 
Story,  §  84. 

(d)  England  v.  Lord  Tredegar,  1  Eq. 
344  ;  35  Beav.  256  ;  Buthnan  v.  Morgan, 
5  Sim.  635  ;  East  India  Co.  v.  Boddam, 
9  Yes.  464  ;    IVahnbhg  v.    Child,  sup.  ; 


Whitfield  V.  Fausset,  ib.  392  ;  Story,  Eq. 
Jur.  §  81. 

{e)  Jf'right  v.  Lord  Maidstone,  1  K.  & 
J.  701  ;  1  Jul-.  N.  S.  1013.  See  Macart^ 
ney  v.  Graham,  2  Buss.  &  M.  363  ;  Edge 
V.  Biimford,  31  L.  J.  Ch.  805  ;  10  W. 
R.  812,  M.  R. 

(/)  Wright  V.  Lord  Maidstone,  sup. ; 
Toulmin  v.  Price,  5  Ves.  236,  238;  Atkin- 
son V.  Leonard,  3  Bro.  C.  C.  218. 
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claim  of  any  third  person  upon  such  instrument  (g).  An  order 
under  this  section  could  only  be  obtained  on  application  before  the 
trial  {h). 

The  holder  of  a  lost  bill  of  exchange  was  entitled  to  a  duplicate 
thereof  (i),  and  in  an  action  on  a  lost  bill,  an  indemnity  must  have 
been  given  {k).  The  rights  and  indemnity  on  lost  bills  is  now 
regulated  by  statute  {kk). 

Since  the  commencement  of  the  Jud.  Acts,  relief  in  respect  of  Relief  under 
lost  instruments,  whether  under  the  0.  L.  P.  Act,  or  under  the 
general  jurisdiction  of  equity,  may  be  obtained  in  any  division  of 
the  High  Court. 

In  case  the  title  deeds  are  lost  or  destroyed  by  the  mortgagee,  Daina|e  set 
though  under  alienation  of  mind,  the  expense  of  procuring  fresh 
title  deeds  or  copies,  and  the  damage  to  the  property  caused  by 
Buch  destruction  (upon  which  a  reference  will  be  directed),  will  be 
set  off  against  the  mortgage  debt  (/). 

In  such  a  case,  the  mortgagor  is  warranted  in  instituting  a  suit  Suit  for  iu- 
against  the  mortgagee  for  redemption  and  a  proper  indemnity  and  oompensatlon. 
compensation,  in  order  that  any  person  with  whom  he  may  there- 
after deal  respecting  the  property  may  be  satisfied  of  the  loss ;  and 
the  Court  will  not  consider  whether  he  ought,  or  not,  to  have 
accepted  any  of  the  proposals  which  were  made  to  him  by  the 
mortgagee  on  that  head  (m). 

The  indemnity  should  extend  to  any  such  costs,  damages,  and  Indemnity, 
expenses  as  the  mortgagor  or  other  party  may  be  put  to  by  the 
loss  of  the  instrument  (n) ;  and  see  form  of  indemnity  (o). 

The  measure  of  compensation  when  title  deeds  have  been  lost  Measure  of 

•     Ai  P      /Y*  •oji.ii      compensation. 

by  a  mortgagee  is  the  expense  of  office  copies,  &o.  to  which  the 
estate  will  be  put  by  reason  of  the  decree  and  other  proceedings  ^ 

forming  part  of  the  title  (p) ;  and  does  not  include  speculative 
damages  for  injury  by  the  absence  of  the  deeds  at  a  sale  (/?). 

And  money  that  has  been  paid  to  the  mortgagee  by  the  mort-  Eepayments. 


(^)  See  King  v.  Zimmerman,  6  L.  B. 
C.  P.  466. 

(h)  Confl(m$  Quarry  Co,  v.  Parker,  3 
L.  R.  C.  P.  1,  13. 

(0  45  k  46  Vict.  c.  61,  s.  69. 

(k)  lb,  8.  70. 

\kk)  lb.  88.  69  and  70. 

(/)  Hornby  y.  Matehamy  16  Sim.  325 ; 
12  Jut.  826 ;  17  L.  J.  Ch.  471 ;  Wood- 
man ▼.  Higgins,  14  Jur.  846,  V.  G.  Kt. 
Bruce ;  Baskett  v.  Skeel,  11  W.  R.  1019, 
V.-C.  Wood. 


(w)  Lord  Midlcton  v.  £liot,  16  Sim. 
631;  Brown  Y.  Setcell,  17  Jur.  708;  11 
Ha.  49 ;  Bentinck  v.  WiUink,  2  i*.  1 ; 
Stokoe  V.  Bobson,  3  V.  &  B.  61 ;  19  Ves. 
385  ;  Hornby  v.  Mateham,  aup,  ;  Luerafi 
V.  HiU,  2  Ha.  14,  n. 

(«)  Bait  India  Co,  v.  Boddam,  »up. ; 
Lord  Midlelon  v.  Eliot,  sup, ;  Form  6, 
Set.  1336,  ed.  4. 

(o)  Set.  1336,  ed.  4. 

{p)  Brown  v.  Sewelly  tup, ;  Hornby  v. 
Matcham,  sup. 
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Costs  of  sub- 
sequent in- 
cumbrancers. 

Costs  of 
actions. 


Case  of 
robbery. 


Deeds  other- 
wise not 
forthcoming. 


gagor,  in  obedience  to  the  terms  of  an  order  for  an  injunction,  for 
interest  accrued  on  the  mortgage  debt  from  the  time  the  notice  to 
redeem  expired,  will  be  decreed  to  be  repaid  (q) ;  and  in  such  a 
suit  subsequent  incumbrancers  are  entitled  to  their  costs,  though  the 
proceeds  of  sale  are  not  sufficient  to  pay  the  first  incumbrancer  (r). 

The  mortgagee  must  pay  the  costs  of  an  action  brought  by 
him  against  the  mortgagor,  when  the  redemption  of  the  property  is 
only  impeded  by  the  loss  of  the  title  deeds  by  the  mortgagee  («). 
And  generally  where  the  loss  arises  through  the  fault  of  the  mort- 
gagee, he  will  be  liable  for  the  costs  occasioned  by  the  loss  (t).  If 
the  mortgagee  had  been  robbed  of  the  title  deeds  without  negli- 
gence, semb.  he  would  not  have  been  responsible  (m)  further  than 
to  be  obliged  to  give  an  indemnity  (x).  So  if  they  were  lost  not- 
withstanding due  care  (y). 

Where  the  deeds  were  not  forthcoming  in  consequence  of  a 
deposit  of  them  by  the  solicitor  of  the  mortgagees,  the  mortgagor 
was  decreed  an  indemnity  with  costs,  but  not  to  compensation,  as 
he  had  made  no  case  for  it  (z). 

Where  the  deeds  were  not  forthcoming,  in  a  suit  by  a  mortgagee 
suing  in  right  of  his  wife  as  administratrix,  in  consequence  of  a 
claim  by  her  solicitor  to  hold  them  adversely,  the  money  was  paid 
into  the  bank  to  remain  until  the  deeds  could  be  secured  and  a 
reconveyance  had  (a). 


(13.)  As  to  production  of  title  deeds, 

A  mortgagee  has  no  right  to  shew  the  title  of  his  mortgagor, 
and  therefore  cannot  in  general  be  compelled  to  produce  the  title 
deeds  in  the  absence  of  the  mortgagor  {b) ;  but  it  was  otherwise 
on  a  bill  of  discovery  filed  in  aid  of  an  action  at  law  brought 
against  the  mortgagee  alone  [c).  And  a  mortgagor  who  has  taken 
copies  of  the  title  deeds  may  be  compelled  to  produce  them  in 
the  absence  of  the  mortgagee  {d).  This  subject  has  been  fully 
treated  of  [e). 


{q)  ZordMidletony.  Eliot,  16  Sim.  531. 

(r)    Wontner  v.  WHght,  2  ib,  543. 

(«)  lord  Midleton  Y,  Eliot,  15  t^.  536. 

(t)  Stokoe  V.  Roh$on,  3  V.  &  B.  61 ;  19 
Ves.  386;  Price  v.  P.  15  L.  J.  Ch.  13, 
M.  R. 

(u)  Jonei  v.  Lewis,  2  Ves.  S.  240.  See 
Job  V.  J,  6  Ch.  D.  663,  Jessel,  M.  R. ; 
Smith  V.  Biefcnell,  3  V.  &  B.  51,  n. 

[x)  Shelmardine  v.  Harrop,  6  Mad.  39. 


(y)  Woodman  v.  Siggins,  14  Jur.  846, 
V.  C.  Ejiight  Bruce. 

{£)  James  Y.  Rutnsey,  11  Ch.  D.  398, 
V.  C.  Hall. 

(a)  Sehooh  v.  Sail,  1  Sch.  &  liof.  176. 

(b)  Lambert  v.  Rogers,  2  Mer.  489. 

(<?)  Balls  V.  Margrave,  3  Beav.  448  ;  4 
ib.  119. 

(rf)  Hercy  v.  Ferrers,  4  ib,  97. 
[e)    Sup,  p.  796. 


Sbct.  U.  mortgage  to  SOLICITOR  FOR  COSTS.  819 

(14.)  Mortgage  to  solicitor  for  costs, 

Formerlj  a  mortgage  by  his  client  to  a  solicitor  for  costs  due  Fonner  law. 
and  to  become  due  was  restricted  to  those  actually  due  (/) ;  but 
there  was  no  objection  to  a  security  given  to  a  solicitor  for  a  debt 
really  due,  or  for  a  reasonable  reward  for  services  rendered  {g). 
Nor  was  it  unfair  for  a  solicitor  to  stipulate,  on  procuring  money 
for  his  client  on  mortgage,  that  the  security  should  cover  the 
balance  which  should  be  found  due  to  him  on  a  settlement  of 
aocoimt8(^).    And  with  respect  to  the  rule  as  to  future  costs,  a  For  future 
distinction  was  drawn  as  to  those  oases  where  the  client,  being  a  ^*  ' 
trustee,  stipulated  that  the  attorney  should  not  make  demand  upon 
him  personally,  and  agreed  with  him  that,  when  funds  were  in 
hand,  he  should  be  paid  thereout  such  claim  as  he  might  have  a 
right  to  make  (A). 

But  now  a  solicitor  may  take  security  for  his  future  costs,  charges,  Preeent  law. 
and  disbursements  to  be  ascertained  by  taxation,  or  otherwise  ({) . 
A  solicitor  who  has  a  mortgage  for  his  costs  may  commence  an 
action  of  foreclosure  without  having  first  had  his  bill  of  costs  taxed, 
notwithstanding  s.  37  of  6  &  7  Vict.  o.  73  (A). 

A  solicitor-mortgagee  was  allowed  his  full  costs  where  no  objec-  Coste. 
tion  was  made  at  the  hearing  (/),  and  where  he  acted  for  himself 
and  partner  (//). 

If  a  mortgage  by  a  client  to  his  solicitor  contains  unusual  clauses, 
the  clauses  cannot  be  enforced  (m). 

Where  a  dient  takes  a  mortgage  from  his  solicitor,  he  cannot  be 
in  a  better  position  than  his  solicitor  (n) . 

A  solicitor  cannot  enforce  a  charge  on  his  client's  estate  pending 
the  taxation  of  the  costs  {p) . 

(15.)  Loss  hy  destruction  of  subject. 
The  benefit  of  a  security  may  be  lost  by  the  destruction  or  loss 
of  the  property  of  which  it  is  the  subject  {p).    When  the  security 

(/)  WiUiams  v.  Piggott,   Jac.    698;  1163,  L.  C. 

FUch^  T.  Righy,  9  Pri.  79  ;  R$  Mou,  17  (0  Price  t.  Macbeth,  ib.  679 ;  12  W.  R. 

Bear.  346.    And  see  Be  Foster,  6  Jur.  818,  V.  C.  Stuart. 

N.  S.  687,  L.  J.  (//)  lie  Donaidson,  W.  N.  1884—180, 

{g)  Chetlgn  v.  Dalby,  2  T.  &  0.  Exo.  V.  0.  Bacon. 

no ;BlagrateY.  South,  SJva.N,S.Zd9f  {m)  Oowdry  y.  Dag,   1   Giff.  316;   6 

L.  J. ;  Fearson  y.  JBenton,  28  Bear.  698.  Jar.  1199,  V.  C.  Stuart. 

(A)  Fer  Wigram,  V.  C.  in  Faraone  v.  (n)  Cookeon  v.  Lee,  23  L.  J.  Ch.  473, 

Spwmer,  6  Ha.  111.  A.  C. ;  Spencer  y,  Topham,  22  Bear.  673; 

(i)  33  Vkt.  0.  28,  8. 16;  44  &  46  Vict.  2  Jur.  N.  S.  866. 

c.  44,  8.  6.  (o)   Waugh  v.  Waddell,  16  Beav.  621. 

(*)  Thomaa  v.  Croat,  10  Jur.   N.   S.  (p)  Story,  Bailm.  §  363. 
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RESTRICTIONS,  &o.  TO  MORTGAGEE'S  ESTATE.        Chap.  64. 


Capture  of 
a  snip. 


is  upon  a  ship  which  is  captured  by  an  enemy,  the  captors  seize 
the  gross  tangible  property  without  regard  to  any  claims  upon  it 
as  between  the  owners  and  other  persons,  whether  by  way  of  mort- 
gage (q)f  bottomry  (r),  or  lien  («),  for  purchase-money  or  on  any 
other  accoimt  (t). 

If  the  underwriters  have  paid  the  assured  as  for  a  total  loss  on 
capture  by  the  enemy,  the  compensation  received  by  the  assured 
through  the  Crown  by  reprisals  belongs  to  the  underwriters  in  the 
nature  of  salvage  (t/),  but  not  where  the  underwriters  had  com- 
poimded  and  renounced  salvage  (op). 


Mortgage  to 
seoore  a 
floating 
balance. 


(16.)  Generally. 

Where  a  mortgage  is  to  secure  a  floating  account,  but  so  that 
the  principal  moneys  recovered  shall  not  exceed  a  certain  sum,  any 
money  received  by  the  mortgagee  from  the  sale  of  parts  of  the 
premises,  though  the  sale  be  made  by  the  mortgagor  with  the  mort- 
gagee's consent,  must  go  in  reduction  of  the  principal  sum  secured, 
and  cannot  be  applied  by  the  mortgagee  in  satisfaction  of  the 
general  account  (y). 

A  mortgage  to  secure  the  balance  of  three  accounts  which  may 
be  foimd  due,  not  exceeding  3,000/.,  does  not  include  further 
advances  (s). 

Where,  from  the  circumstances  of  the  case,  as  on  a  mortgage 
from  a  son  to  his  father  without  an  indorsement  on  the  deed  of  the 
receipt  of  the  consideration  money  or  memorandum  of  payment  of 
interest,  and  without  the  usual  covenants  in  the  deed  except  for 
further  assurance,  the  mortgage  is  construed  to  be  not  an  absolute 
security  for  the  sum  expressed  to  be  paid  in  the  deed,  but  as  a  run- 
ning security  to  that  amount,  the  mortgagor,  without  evidence  on 
the  part  of  the  mortgagee,  can  only  be  charged  to  the  extent  of  his 
own  admissions  {a). 


(q)  Aim,  18  Jiir.  681. 

(r)  Tobago,  6  C.  Rob.  218. 

(s)  Marianna,  6  ib,  24 ;  Ida,  18  Jar. 
762,  Adm. 

{t)  And  see  Sormsen  v.  The  Queen,  11 
Mo.  P.  C.  119. 

(m)  Randal  v.  Cochran,  1  Ves.  S.  98. 
Seefft/j7.  681. 


(x)  Blaauicpot  y.  Da  Costa,  1  Ed.  130. 

(V)  Johnson  v.  £oume,  2  Y.  &  C.  C.  C. 
268. 

(£)  Be  Meadows,  6  Jur.  N.  S.  421, 
M.  R. 

(a)  Melland  v.  Gray,  2  T.  &  C.  C.  C. 
199. 
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(1.)  Lunatic  mortgagee. 

Difficulties  have  arisen  in  dealing  with  the  legal  estate  in 
mortgaged  property,  in  consequence  of  the  person  in  whom  such 
legal  estate  is  vested  being  lunatic,  an  infant,  out  of  the  jurisdic- 
tion, or  unknown,  and  statutes  have  from  time  to  time  been  passed 
to  remedy  the  difficulties. 

By  the  Trustee  Act,  1850  (a)  the  L.  0.  may  make  resting  Lunatic 
orders  of  lands  or  contingent  rights  in  lands,  of  which,  and  also  ™^  &*fi^- 
orders  vesting  the  right  to  transfer  or  receive  the  dividends  of 
stock  or  to  sue  for  and  recover  any  stock  to  which,  any  lunatic  or 
person  of  unsound  mind  is  solely  entitled  upon  trust  or  by  way  of 
mortgage,  and,  where  the  limatic  is  entitled  jointly  with  any  other 
person  or  persons,  orders  vesting  snch  rights,  either  in  the  person  so 
jointly  entitled,  or  in  such  person  or  persons  together  with  any  other 
person  or  persons. 

Where  one  trustee  becomes  limatic,  an  order  for  the  other  trus- 
tees to  -transfer  stock  is  sufficient,  without  appointment  of  a  new 
trustee ;  and  the  order  may  be  made  in  lunacy  (5). 

The  jurisdiction  was  also  exercised  by  the  Lords  Justices  (c),  and  JniiBdiotion 

in  whom. 

(a)  13  &  14  Vict.  c.  60,  S8.  8,  4,  6,  26,  (e)  Re  WaughU  Tr,  2  De  G.  M.  &  G.  A 

27.  279 ;  Re  Fattinson^  21  L.  J.  Ch.  280  ;  16 

(h)  Be  Watton,  19  Ch.  B.  884,  C.  A. ;  &  16  Vict.  c.  87,  s.  16. 
not  following  Re  Naeh^  16  U>,  603,  C.  A. 
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IB  now,  by  the  Jud.  Act  of  1875,  to  be  exercised  by  the  present 
Lords  Justices,  and  by  such  of  the  judges  of  the  High  Court  of 
Justice  or  Court  of  Appeal,  as  are  intrusted  by  the  Queen's  sign 
manual  with  the  care,  &c.,  of  lunatics  (d). 
When  not  "Where  a  mortgagee  is  of  unsound  mind,  but  not  found  so  by 

by  inqnifii-      inquisition,  the  application  may  be  made  to  the  L.  C.  in  Chancery, 
^^^'  if  the  fund  stand  to  the  credit  of  a  cause ;  but  if  no  cause  is  pend- 

ing the  jurisdiction  is  in  Lunacy  (e). 

An  assignment  of  a  mortgage  debt  by  a  creditor  does  not  fall 
within  this  section  (/). 

An  equitable  mortgagor  who  has  become  a  lunatic  is  a  trustee 
after  the  estate  has  been  sold  in  a  foreclosure  suit  {g). 


(2,)  In/ant  mortgagee. 

Where  any  infant  shall  be  seised  or  possessed  of  any  lands,  or 
contingent  right  in  lands,  upon  any  trust  or  by  way  of  mortgage, 
the  Chancery  Division  of  the  High  Court  may  make  like  vesting 
orders  of  such  lands  or  rights  in  such  person  and  in  such  manner 
and  for  such  estate  as  the  Court  shall  direct  {h). 

The  executors  of  a  mortgagee  could  before  the  recent  Act  (i)  have 
obtained  a  vesting  order  under  these  sections  against  his  infant 

heir(y). 

In  a  foreclosure  action  of  an  equitable  mortgage,  the  infant  heir 

of  a  mortgagor  (his  devisees  in  trust  having  disclaimed)  is  a  trustee 

for  the  mortgagee  (A). 

After  a  mortgagee  is  dead,  and  the  mortgage  money  is  paid  to 

his  personal  representatives,  the  heir  or  devisee  of  the  mortgagee  is 

a  trustee  for  the  mortgagor  (/).     Wbere  the  legal  estate  is  in  the 

mortgagee,  a  vesting  order  in  the  case  of  the  infant  heir  of  the 

mortgagor  is  unnecessary  {m). 
Order  subject       An  order  has  been  made  under  these  sections  to  vest  the  legal 
to  charges.;      ^g^ate  in  the  devisees  of  a  mortgagor,  subject  to  a  charge  created 

by  his  vrill  (w). 

WTiere  the  executor  and  executrix  (a  married  woman)  of  a  mort- 

{d)  38  &  39  Vict.  c.  77,  s.  7.  W  Foster  v.  Parlier,  8  Ch.  D.  U7, 

{e)  MoTg.  Ch.  Stat.  80,  ed.  6.  Jessel,  M.  R. 

(/)  Price  T.  Dewhursty  8  Sim.  617.  (/)  ^  Manifold,  4  Ha.  308. 

(ff)  He  Rogerty  13  L.  J.  Ch.  262,  L.  C.  (m)  Be  WilliarMy  21  L.  J.  Ch.  437, 

(A)  Trustee  Act,  1850,  es.  67,  68.  Parker,  V.  C. 

(0  37  &  38  Vict.  c.  78,  inf.  p.  829.  .(«)  Be  ElUrtharpey  18  Jur.  669,  V.  C. 

[j)  Re  Kent,  9  Sim.  501.  Kindereley. 
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gagee,  applied  for  a  vesting  order,  the  Court,  instead  of  vesting  the 
property  in  the  executor  and  executrix,  in  which  case  the  ferm 
covert  in  order  to  part  with  it  would  have  to  acknowledge  the  deed, 
vested  it  in  such  person  as  the  executor  and  executiix  should  Vesting  order 

\jQ  uses 

appoint,  and  in  default  thereof  in  the  executor  and  executrix  (o). 

Similarly  a  vesting  order  and  declaration  may  be  made  to  uses 
to  bar  dower  (je?). 


(3.)  Trustee  out  of  Jurisdiction^  or  not  to  be  found,  8fc. 

When  any  person  solely  seised  or  possessed  of  any  lands  upon 
any  trust  shall  be  out  of  the  jurisdiction,  or  cannot  be  found,  the 
Court  may  make  like  vesting  orders  of  such  lands  (g). 

A  defendant,  against  whom  an  absolute  decree  of  foreclosure 
upon  an  equitable  mortgage  is  made,  but  who  cannot  be  foimd, 
is  a  trustee  for  the  mortgagee  within  this  section  (r). 

When  any  person  shall  be  seised  or  possessed  of  any  lands  jointly  Persons  seised 
with  a  person  out  of  the  jurisdiction,  or  who  cannot  be  found,  the  parties  out  of 
Court  may  make  like  vesting  orders  of  such  lands  in  the  person  so  JJJ|"*^<^*^^"> 
jointly  seised  or  possessed,  or  in  such  last-mentioned  person  to- 
gether with  any  other  person  («). 

A  joint  mortgagee  out  of  the  jurisdiction  is  not  a  trustee  under 
this  section  {t) ;  but  one  of  the  co-heirs  of  a  mortgagee  out  of  the 
jurisdiction  is  (u). 

A  mortgagor  who  had  covenanted  to  assign  the  last  day  of  the  Covenant  to 
term  to  a  purchaser  is  not  a  trustee  within  the  Act  (w) ;  but  if  the  day^  term, 
mortgagor  covenant  in  the  meantime  to  hold  the  outstanding  estate 
upon  trust  for  the  mortgagee,  he  becomes  a  trustee  within  it  (x). 

When  any  person  seised  of  any  lands  upon  any  trust  shall  have  When  trustee 
died  intestate  as  to  such  lands  without  an  heir,  or  shall  have  died  an  heir  &c* 
and  it  shall  not  be  known  who  is  his  heir  or  devisee,  the  Court  may 
make  like  vesting  orders  of  such  lands  (y). 


(o)  Me  FotceU,  4  K  &  Jo.  338. 

(p)  Davey  y.  Miller^  1  Sm.  &  Q,  App. 
19 ;  Be  Soward,  21  L.  J.  Ch.  437,  V.  0. 
Parker. 

{q)  Trustee  Act,  1850,  s.  9. 

(r)  Zeehmere  y.  Clamp,  30  Bear.  218 ; 
81  ib,  578 ;  9  Jur.  N.  S.  482  ;  30  L.  J. 
Ch.  651. 

(t)  Trustee  Act,  1850,  s.  10. 

(0  jRe  Oahom*s  Mtg,  12  Eq.  392,  M.  B. 


But  see  Walker'a  Utg,  3  Ch.  D.  209, 
Jessel,  H.  B. 

(i#)  lie  Templer't  Tr,  4  N.  B.  494.  And 
see  £e  Hughea'  Sett.  2  H.  &  M.  695. 

{%o)  Property  Purehaeey  22  L.  J.  Ch. 
948 ;  1  W.  B.  237.  See  Se  Crowed  Mtg. 
13  Eq.  26,  M.  B. 

(x)  Re  CoUingumd,  6  W.  B.  636 ;  2 
Dav.  Conv.  670,  ed.  3 ;  119,  ed.  4. 

(y)  Trustee  Act,  1850,  s.  15. 
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Where  the  trusts  for  sale  under  a  mortgage  were  for  the 
mortgagor,  his  executors,  administrators,  and  assigns,  the  mort- 
gagee was  held  to  be  a  trustee  within  this  section  (z) ;  and  the 
same  course  was  followed  where  the  mortgage  contained  a  power  of 
sale  with  a  similar  disposition  of  the  surplus  (a).  If  the  mortgagee 
had  taken  possession  in  his  lifetime,  his  executors  might,  under 
s.  9  (J),  or  under  s.  15  (a),  obtain  a  vesting  order  of  the  legal 
estate  which  has  descended  on  the  heir. 


(4.)  Heir  of  mortgagee  out  of  jurisdiction^  8fc, 

When  any  person,  to  whom  any  lands  have  been  conveyed  by 
way  of  mortgage,  shall  have  died  without  having  entered  into  the 
possession  or  receipt  of  the  rents  and  profits  thereof,  and  the  money 
due  in  respect  of  such  mortgage  shall  have  been  paid  to  a  person 
entitled  to  receive  the  same,  or  such  last-mentioned  person  shall 
consent  to  an  order  for  the  reconveyance  of  such  lands,  the  Court 
may  make  a  like  vesting  order  thereof : — 

1.  When  an  heir  or  devisee  of  such  mortgagee  shall  be  out  of 

the  jurisdiction  of  the  Chancery  Division  or  cannot  be 
found: 

2.  When  an  heir  or  devisee  of  such  mortgagee  shall,  upon  a 

demand  by  a  person  entitled  to  require  a  conveyanee  of 
such  lands,  or  a  duly  authorised  agent  of  such  last-^ 
mentioned  person,  have  stated  in  writing  that  he  will  not 
convey  the  same,  or  shall  not  convey  the  same  for  the 
space  of  twenty-eight  days  next  after  a  proper  deed  for 
convejdng  such  lands  shall  have  been  tendered  to  him 
by  a  person  entitled  as  aforesaid,  or  a  duly  authorised 
agent  of  such  last-mentioned  person : 

3.  When  it  shall  be  uncertain  which  of  several  devisees  of 

such  mortgagee  was  the  survivor : 

4.  When  it  shall  be  uncertain  as  to  the  survivor  of  several 

devisees  of  such  mortgagee,  or  as  to  the  heir  of  such 
mortgagee,  whether  he  be  living  or  dead : 

5.  When  such  mortgagee  shall  have  died  intestate  as  to  such 

lands,  and  without  an  heir,  or  shall  have  died  and  it  shall 
not  be  known  who  is  his  heir  or  devisee. 

(a)  Be  Underwood,  3  K.  &  Jo.  745.  (b)  Re  Skitter's  Tr.  4  W.  R.  791,  V.  C. 

(a)  Ee  Keeler,  32  L.  J.  Ch.  101 ;  11      Wood. 
W.  R.  62. 
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And  the  order  of  the  Court  made  in  any  one  of  these  eases  has 
the  same  effect  as  if  the  heir  or  devisee,  or  surviving  devisee,  as 
the  ease  may  be,  had  duly  executed  a  conveyance  or  assignment  of 
the  lands  in  the  same  manner  and  for  the  same  estate. 

The  word  "  reconveyance  "  does  not  apply  only  to  the  case  of  a  "  Reoon- 
mortgagor  when  the  mortgage  is  paid  off ;  the  personal  representa-  ^^^''^nce. 
tives  of  a  mortgagee  who  had  not  taken  possession  can  obtain  a 
vesting  order  where  the  heir  of  the  mortgagee  cannot  be  f  oimd, 
though  the  debt  is  not  paid  off  (c?).  It  appears,  however,  that  such 
an  order  will  not  be  made  unless  it  is  intended  to  sell  or  transfer 
the  mortgage  (e). 

If  the  mortgagee  died  intestate  and  was  illegitimate,  the  vesting  Mortgragee 
order  will  be  made  after  service  on  the  Crown  (/).  egi        . 

The  following  cases  are  not,  nor  were  intended  to  be,  provided  Caseg  not 
for :  namely,  where  the  mortgagee  is  still  living,  or  where  he  has 
died  seised,  but  had  been  in  actual  possession  or  in  the  receipt  of 
the  rents  and  profits  {g). 

(5.)  Generally. 

In  the  case  of  a  lien  created  by  an  absconding  mortgagor,  the  AbsoondiDg 
Court  upon  appearance  entered,  and  on  proof  of  the  advertisement  °^^'  S^^^- 
of  process,  and  of  the  facts  stated  in  the  action,  will  make  a  decree 
in  accordance  with  the  prayer,  and  an  order  will  be  made  under 
88.  34  and  43  of  the  Trustee  Act,  1850,  vesting  the  mortgaged 
premises  in  the  plaintiff  on  non-payment  of  the  principal,  interest 
and  costs  (A). 

The  vesting  order  may  be  made  in  any  cause  (s.  43),  and  as  port 
of  the  decree,  without  separate  application  (i). 

Where  the  facts  appear  in  the  proceedings  in  a  cause  and  on 
affidavit,  a  petition  is  unnecessary,  and  the  Court  will  order  the 
executor  in  the  country  to  convey  (k). 

In  every  case  in  which  the  persons  intrusted  with  the  care,  &c.,  Person  to 

of  lunatics,  or  the  Court  can  make  a  vesting  order  affecting  lands  stead  of  rest- 
ing order. 

{d)  JBoden*i  Mtg.  1  De  G.  M.  &  G.  67;  {$)  Ld.  St.  Leon.  V.  &  P.  326,  ed.  10. 

16  Jur.  279 ;  9  Ha.  820  ;  JE^  Quinlan'a  (A)  Leehmere  y.  Clampy  30  Beay.  218 ; 

Tr.  9  Ir.  Ch.  R.  306 ;  Re  LeaU  Tr.  6  31  ib.  678 ;  9  Jur.  N.  S.  482 ;  30  L.  J. 

W.  B.  482,  V.  C.  Wood ;  oyerrnling  Ch.  651,  M.  R. 

KeifricJ^i  Tr,  9  Ha.  116 ;  15  Jur.  605.  (i)  Leehmere  y.  Clampy  sup.    Bat  see 

{e)  JSeSewiit,  27  L.  J.  Ch.302,  O.A.  Smith  y.  Boucher,  1  Sm.  &  G.  72;  16                                          i 

And  see  £e  Bearden,  3  Mj.  &  K.  608.  Jur.  1154.                                                                                         M 

if)  JRe  Mwehin'a  EttaU,  2  W.  R.  179,  {k)  Parker  y.  Bumey^  1  Beay.  492. 
V.  C.  Wood. 

0. — YOTi.  n,  G 
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Chap.  65. 


Lands  in 
Duchj  of 
Lancaster. 


Act  extends 
to  colonies, 
&c. 


(( 


Lands. 


f> 


Mairied 
women. 


Copyhold. 


or  contingent  rights,  the  said  persons  or  Court  may,  if  it  shall 
be  deemed  most  oonvenient,  appoint  a  person  to  oonvej  or  assign 
such  lands,  or  to  release  or  dispose  of  suoh  oontingent  rights  (m). 

As  to  lands  within  the  Duchy  of  Lancaster,  or  the  Counties 
Palatine  of  Lancaster  or  Durham,  the  Court  of  the  Duchy  Chamber 
of  Lancaster,  or  the  Courts  of  Chancery  of  the  Counties  Palatine 
respectively,  were  empowered  to  make  like  orders  as  to  lands  within 
their  respective  jurisdictions,  as  the  High  Court  of  Chancery  might 
make  under  the  Act.  But  no  persons  within  the  limits  of  the 
jurisdiction  of  the  High  Court  were  to  be  deemed  by  such  local 
Courts  to  be  trustees  within  the  Act  (w). 

The  powers  given  to  the  Court  of  Chancery,  and  the  persons 
intrusted  with  the  care,  &c.  of  lunatics  respectively,  extend  to  all 
lands  and  personal  estate  in  the  Queen's  dominions  and  colonies, 
except  (as  to  the  powers  of  the  Court)  Scotland,  and  except  (as  to 
the  lunacy  jurisdiction)  Scotland  and  Ireland,  and  may  be  respec- 
tively exercised  by  the  Court  of  Chancery,  and  persons  intrusted 
with  the  care,  &c.  of  lunatics  in  Ireland,  with  respect  to  all  lands 
and  personal  estate  in  that  country  (o). 

The  word  "  lands  "  in  the  Act  of  1850  applies  to  any  estate  or 
interest  in  land  (/?),  and  therefore  applies  to  the  right  of  an  infant 
tenant-in-tail,  as  does  also  1  Wm.  IV.  c.  47,  s.  11,  which  enables 
the  Court  of  Chancery  in  suits  for  the  sale  of  real  estates  for  the 
payment  of  debts  to  order  infants  to  convey  such  estates  (q). 

After  decree  in  a  foreclosure  suit  for  sale  of  an  estate  mortgaged 
by  a  woman  before  her  marriage,  and  not  settled  to  her  separate 
use,  it  would  seem  that  in  case  of  her  refusal  to  convey  a  petition 
might  be  presented,  treating  her  as  a  trustee,  though  the  L.  C. 
discharged  the  peremptory  order  for  obliging  her  to  convey  in  execu- 
tion of  the  decree  for  sale  (r). 

And  where  a  mortgagee  (a  single  woman)  marries,  and  the 
husband  gets  in  the  mortgage  debt,  \hBfeme  covert  would  seem  to 
be  a  trustee  within  the  Act  («). 

When  any  vesting  order  is  made  over  copyhold  or  customary 
land  with  the  consent  of  the  lord  or  lady  of  the  manor,  the  land 


(m)  Trostee  Act,  1860,  s.  20. 
(«)  lb.  8.  21. 
(o)  lb,  ss.  64-7. 

{P)  S.  2. 

{q)  Radeliffe  y.  EceUs^  1  Keen,  130. 
See  Fenny  t.  FreUn;  9  Sim.  ]  36  ;  see  sup, 
p.  196. 


(r)  Jordan  v.  J<me$,  16  L.  J.  Ch.  93 ; 
2  Fh.  170.  And  see  Kin^  ▼.  Zeaeh,  2 
Ha.  67;  Rowley  ▼.  Adams,  14  Beav.  130 ; 
16  Jar.  1002. 

(«)  Bee  Sees  v.  Xeith,  11  Sim.  388. 
But  quare,  if  in  this  case  the  420/.  was 
reduoed  into  possession. 
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will  vest  without  surrendor  or  admittance,  and  any  person  ap- 
pointed to  convey  or  assign  such  land  may  do  all  acts  for  com- 
pleting the  assurance  thereof,  and  such  acts  shall  have  the  same 
effect  and  (subject  to  the  customs  of  the  manor  and  the  usual 
payments)  shall  give  the  same  rights  to  admission  as  if  the  person 
in  whose  place  the  appointment  had  been  made,  had  duly  done 
such  acts  {i). 

Under  s.  2  of  the  Trustee  Extension  Act,  1852  (u),  a  vesting  Trustee  Ba:- 
order  of  copyholds  which  the  mortgagor  has  covenanted,  but  has  is^^^      ' 
refused  for  twenty-eight  days  after  demand,  to  surrender,  may  be 
made  without  serving  the  mortgagor  with  the  petition  (t?).     S.  3  of 
the  same  Act  applies  to  a  vesting  order  where  stock  stands  in  the 
name  of  an  infant  (beneficially  entitled)  and  a  trustee  (w). 

Where  the  customary  fee  of  copyholds  was  surrendered  by  a  debtor  Service. 
to  his  creditor  upon  trust  to  sell,  and  pay  the  surplus  to  the  debtor, 
his  executors,  administrators,  and  assigns,  and  the  creditor  sold 
the  property  for  less  than  the  debt  after  the  death  of  the  debtor  and 
his  customary  heir,  the  copyholds  were  vested  by  the  Court  in  the 
purchaser  without  notice  being  served  on  either  heir  or  personal 
representative  (x). 

A  vesting  order  has  been  made  of  the  beneficial  interest  of  Payment  of 
infants  and  possible  unborn  children,  in  land  decreed  to  be  sold  for  ® 
payment  of  debts  and  other  purposes,  under  the  combined  pro- 
visions of  the  Act  of  1852,  s.  1,  and  of  the  Act  of  1850,  ss.  16  and 
30,  which  provide  req)ectively  for  the  release  and  discharge  of  the 
contingent  rights  of  unborn  persons,  and  for  declarations  concern- 
ing the  rights  of  parties  to  the  suit,  or  the  interests  of  tmbom 
persons  who  might  claim  under  any  party  to  the  suit  {y) ;  but 
under  the  Act  of  1850  alone  a  vesting  order  against  infants 
beneficially  entitled  to  real  estate  on  a  certain  contingency  was 
refused  (2). 

Orders  under  the  Trustee  Act  concerning  lands,  stock,  or  choses  By  whom 
in  action  subject  to  a  mortgage  may  be  made  on  the  application  of  JJ^  made. 
any  person  beneficially  interested  in  the  equity  of  redemption, 

(t)  Trnstee  Act,    1860,  8.   28.     See  Jonea*  Miff.  22  W.  B.  837,  M.  B. ;  ^ 

JSowUif  ▼.  Adams,  tup.  RtmelVt  Estate,  12  Jnr.  K.  S.  224,  V.  C. 

(if)  16  &  16  Vict.  0.  66.  Wood. 

(c)  Be  CrouH^sMtg.  13  Eq.  26,  M.R.  (y)   Wake  v.   W,  17  Jur.  646,  V.  0. 

(w)  Be  HancQod,  W,  N.    1882^48,  Stuart. 

V.  O.  HalL  («)   Jreston  v.  Filer,  6  De  G.  &  S.  608 ; 

{x)  Be  Wise,  6  De  G.  &  S.  416.    See  16  Jur.  1010. 
Be  Little,   7  Eq.   323,  V.   C.   James; 
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Chap.  65. 


whether  under  disability  or  not,  or  of  any  person  interested  in  the 
moneys  seoured  by  such  mortgage  {a). 


Infant  heir  of 
mortgagor. 

Infant  heir  of 
mortgagee. 


Lnnatio 
mortgagee. 


(6.)  Costa  of  proceedinga  under  the  Act, 

The  infant  heir  of  the  mortgagor  is  not  entitled  to  his  costs  (6). 

The  costs  of  the  proceedings  under  the  Act  to  obtain  a  recon- 
veyance from  the  infant  heir,  or  the  devisees  in  trust,  of  the 
mortgagee,  or  a  vesting  order,  must  be  paid  by  the  mortgagor  (c). 
In  the  case  of  an  infant  heir  of  a  vendor,  such  expenses  would  be 
paid  out  of  the  purchase-money  {d). 

If  the  lunatic  mortgagee  is  a  trustee  of  the  mortgage  money,  and 
the  mortgagor  had  notice  of  the  fact,  the  costs  will  fall  on  the 
mortgagor  {e).  But  generally  when  the  mortgagee  is  lunatic,  the 
costs  of  the  committee  requisite  to  enable  him  to  convey,  including 
the  order  of  reference  under  the  statute,  must  be  paid  out  of  the 
estate  of  the  lunatic  (/) ;  but  not  the  costs  of  the  mortgagor.  The 
contrary  course  which  at  one  time  prevailed  has  been  disapproved 
of,  and  in  future  the  mortgagor  must  not  be  served,  and  if  served 
would  not  have  his  costs  [g). 

The  costs  of  the  application  of  the  mortgagor  to  obtain  a  vesting 
order  when  the  mortgagee  is  a  limatic  cannot  be  paid  out  of  the 
mortgage  debt ;  the  Court  has  no  jurisdiction  (A).  Similarly,  when 
the  mortgagee's  heir  became  a  limatic  after  the  debt  was  paid  off  (i). 

One  of  the  trustees  of  a  mortgagee  having  become  lunatic,  the 
costs  of  the  reconveyance  on  payment  ofiE  of  the  mortgage  were 
directed  to  be  paid  out  of  the  trust  funds  (k). 

In  all  other  cases  the  costs  must  be  paid  by  the  mortgagor  (/)» 


(a)  Trustee  Act,  1860,  8.  37. 

{b)  Wade  v.  IFard^  29  L.  J.  Ch.  833, 

L.J. 

(c)  Exp,  Ommatuyy  10  Sim.  298 ;  IRngf 
V.  Smith,  6  Ha.  473.  See  Exp.  Cant,  10 
Yes.  564  (decided  imder  7  Anne,  c.  19) ; 
Miltown  v.  Trimbleston,  1  flan.  &  K. 
338  (decided  under  1  Wm.  IV.  o.  60). 

(d)  Midland  Counties  JR,  y.  Weateombf 
2  R.  0.  211 ;  Erotcn  v.  Lake,  15  L.  J. 
Ch.  84,  V.  0.  Knight  Bruce. 

{e)  Ee  Lewis,  1  Mao.  &  G.  23 ;  1  Hall 
&  TweUs,  123. 

(/)  Exp,  Richards,  1  J.  &  W.  264 ; 
Me  Totontend,  2  Fh.  348 ;  Ee  Wheeler^  X 


De  Or.  M.  &  a.  434 ;  Ee  Eiddle,  23  L.  J. 
Ch.  23,  L. JJ. ;  Ee  ViaU,  8  De  Qt.  M.  & 
a.  439;  Thomati'  Case,  22  L.  J.  Ch.  858, 
L.  C. ;  Ee  Stuart,  4  De  G.  &  J.  319. 

iff)  Ee  Marrow,  Cr.  &  Ph.  146 ;  Ee 
Eowley,  1  De  G.  J.  &  Sm.  417 ;  32  L.  J. 
Ch.  158 ;  1  K.  B.  251 ;  Ee  EhUlips,  4 
Ch.  629. 

(A)  Ee  Sparkes,  6  Ch.  D.  361,  C.  A. ; 
notwithstanding  Ee  Eiddle,  sup. 

(i)  Ee  Stuart,  sup. 

\k)  Ee  Jones,  2  Ch.  D.  70,  C.  A. 

(0  Exp.  Clay,  2  Shelf.  Lun.  510,  ed.  2. 
And  see  Lewin  Tr.  891,  ed.  7. 
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As  to  how  the  fact  of  lunaoy  is  to  be  raised  where  the  mortgagor  Mort^gor 
is  alleged  to  be  lunatic,  see  (tn).  ^ 

The  Trustee  Acts  do  not  apply  to  a  case  where  the  legal  estate 
is  outstanding  in  consequence  of  a  disclaimer  by  the  trustee  in 
bankruptcy  of  a  freehold  estate  with  onerous  covenants  (n) ;  but 
the  difficulty  is  removed  by  s.  65  (6)  of  B.  A.  1883. 

As  to  sales  under  the  Trustee  Acts,  see  (o). 


(7.)  Conveyancing  Act^  1881,  8,  30. 

The  difficulty  of  getting  in  the  legal  estate  upon  the  death  of  a 
mortgagee  after  the  mortgage  debt  was  paid  off  was  obviated  by  a 
late  statute  (/?). 

By  B.  4  thereof  it  was  enacted  that  the  legal  personal  repre-  Legal  per- 
sentative  of  a  mortgagee  of   a  freehold  estate  or  of  a  copyhold  ^tetWe'^" 
estate  to  which  the  mortffairee  had  been  admitted  mifrht,  on  pay-  ™^8^^*^  ^*^® 

o~o  D     »         s:  ^      conveyed 

ment  of  all  sums  secured  by  the  mortgage,  convey  or  surrender  legal  estate 
the  mortgaged  estate,  whether  the  mortgage   was   in  form  an  property, 
assurance  subject  to  redemption  or  an  assurance  upon  trust. 

This  Act  did  not  apply  to  a  transfer  of  mortgage  {q)  nor  to  a 
disclaimer,  but  it  did  to  a  sale  under  a  power  in  a  mortgage  (r). 

By  the  Conveyancing  Act,  1881  («),  s.  30,  s.  4  of  the  former  Conveyancing 
Act  is  repealed  in  cases  of  death  after  the  commencement  of  the  s.  30.      ' 
latter  Act.    See  s.  30  set  out  at  length  {t). 

This  Act  applies  to  copyholds  {u). 

(m)  Jaeohs  t.  Riehardsy  18  Bear.  300 ;  {q)  Spradbery^a  Mortgage^  14  Ch.  D. 

18  Jor.  627,  M.  B. ;  Taried,  4  Do  G.  M.  514,  Jessel,  M.  B. 
k  Qt.  66.  (r)  WhiteU  Mtg.  W.  N.   1881-^115, 

(«)  Be  Mereer^  14  Ch.  D.  286,  Jessel,  V.  C.  HaU. 
M.  B.  («)  44  &  45  Vict.  0.41. 

(o)  Inf,  p.  1083.  (0  Inf.  p.  1166. 

ip)  37  &  88  Vict.  c.  78 ;  and  see  inf.  \u)   Be   Sughet,    W.   N.    1884—53, 

p.  1156.  Kay,  J. 
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]  5.  D^cr^^  an^  lis  pendens 862 

(1.)  Notice  express  or  implied. 

Express,  NoTicE  is  expiess  or  implied ;  to  which  may  be  added  a  third 

Btetu^'  sort  of  notice,  viz.,  notice  by  statutory  enactment,  which  does  not 
come  within  either  of  the  first  mentioned  species :  for  express  notice 
is  an  actual  knowledge  of  a  given  fact,  regularly  and  formally  com- 
municated ;  and  implied  notice  is  a  conclusion  of  law  from  violent 
presumption,  which  the  Courts  will  not  allow  to  be  controverted ; 
but  the  third  species  arises  neither  from  actual  knowledge  nor  from 
legal  presumption,  but,  on  the  contrary,  would  not  be  classed 
within  either  of  those  species,  and  is  therefore  made  notice  by 
legislative  enactment. 
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(2.)   Where  vendor  has  notice^  and  vendee  lias  noty  and  vice  vers&. 

If  a  party  haYing  notice  convey  for  a  valuable  consideration  to 
one  who  has  not  notice,  or  if  a  party  not  having  notice  convey  to  one 
who  has  notice,  the  party  taking  the  conveyance  will  not,  in  either 
case,  be  affected  by  the  notice ;  for  he  may  defend  himself  in  the 
first  instance  by  his  want  of  notice  (a),  and,  in  the  second  instance, 
by  the  want  of  notice  in  the  party  through  whom  he  claims  (b). 
And,  therefore,  if  A.,  having  notice,  sells  to  B.,  who  has  not  notice, 
who  sells  to  C,  who  has  notice,  B.  is  protected  against  the  notice 
in  A.  by  his  own  want  of  notice,  and  0.  is  defended  by  the  want  of 
notice  in  B.  (c).  But  in  the  case  of  charities  within  43  Eliz.  o.  4, 
a  purchaser  of  lands  without  notice  is  affected  by  notice  in  the 
person  from  whom  he  purchased  {d). 

It  is  however  laid  down  in  Bacon's  Abridgment  (e),  on  the  Where  mort- 
authority  of  a  case  in  Vernon  (/),  that  if  one  take  a  mortgage  by  notice,  but 
assignment  from  a  mortgagee  affected  with  notice  of  an  outstand-  ^mee?  **" 
ing  title,  he  will  take  subject  to  that  title ;  for  his  assignor  cannot 
transfer  to  him  a  better  title  than  he  has  himself ;  and  it  is  said 
that  if  such  original  mortgagee,  in  a  suit  brought  by  the  person 
setting  up  an  eigne  title  against  the  mortgagee  and  his  assignee, 
and  praying  to  be  let  into  possession,  and  charging  notice,  confess 
by  his  answer  that  he  had  notice  before  the  lending  of  the  money, 
that  oonf ession  of  notice  will  bind  his  assignee ;  for  though  the 
mortgagee's  answer  cannot  be  read  against  the  assignee  as 
evidence,  yet  it  is  said  that  he  must  stand  in  his  assignor's  place, 
and  his  assignor's  confession  of  notice  will  bind  him.  In  Lord 
Pom/ret  v.  Lo7*d  Windsor  (</),  in  which  an  estate  which  was  vested 
in  trustees  for  a  specific  sum  was  afterwards  mortgaged  with 
notioe  of  that  charge,  and  then  a  subsequent  mortgage  was  made 


(a)  Meriins  v.  JoUifey  Ambl.  813; 
Ferran  v.  Cherry,  2  Vem.  384 ;  Sweet 
T.  SotUhcote,  2  Bro.  0.  0.  66  ;  Zotcther  y. 
Carlion,  2  Atk.  139.  See  Jenninga  v. 
Moore,  2  Vem.  609 ;  BrandUng  y.  Ord, 
1  Atk.  671 ;  Freer  ▼.  Heeae,  4  De  G.  M. 
&  G.  503. 

(h)  Harriem  y.  Forth,  Free.  Oh.  51 ; 
1  £q.  Ca.  Ab.  331  ;  Sweet  y.  Southeote, 
eup.;  Andrew  y.  WrigUy,  4  Bro.  C.  C. 
125  ;  IP  Queen  y.  Farquhar,  11  Vee.  478; 
Froeter  y.  Cooper,  2  Drew.  1 ;  affirmed  1 
Jar.  K.  S.  149.    See  Batea  y.  Johnaon, 


John.  304 ;  5  Jar.  N.  S.  842 ;  Spencer  y. 
Fearaon,  24  Beay.  266. 

(e)  Zowtho'  Y.  Carlton,  aup. ;  Sarriaon 
Y.  Forth,  aup. ;  Bradiceil  y.  Caichpole,  3 
Swanst.  78,  n. ;  Feacock  y.  Burt,  Coote 
Mtg.  569,  ed.  3;  4  L.  J.  K.  S.  Gh.  33, 
M.  B. 

{d)  3  Sugd.  Vend.  945,  ed.  11,  and 
753,  ed.  14. 

(e)  Vol.  8,  p.  270,  ed.  7. 

if)  Walley  y.  W,  1  Vem.  484. 

{fj  2  Ves.  S.  485 ;  and  2  Pow.  Mtg. 
601,  ed.  4. 
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to  one  who  had  notice  of  the  prior  mortgage,  but, 
oedent  charge,  the  Court  held  that  the  last  moxif 

I 

Bubject  to  the  first  charge ;  but  the  question  of  ^ 
fact,  arise,  and  the  reasoning  of  the  Court  procej 
ground,  viz.,  that  as  the  persons  having  the  equ 
right  to  compel  the  first  mortgagee  who  had  no 
them,  then  the  first  mortgagee,  obtaining  the  lej 
trustees,  would  have  a  right  to  compel  the  s< 
redeem  both  charges,  or  be  foreclosed.  If,  he 
mortgagee  had  obtained  the  legal  estate  from 
then,  having  the  legal  estate  to  protect  himself] 
equity  with  the  prior  equitable  incumbrancer,  h^ 
a  purchaser  for  valuable  consideration  without  r 
estate  would  have  prevailed ;  but  where  all  th 
equitable,  the  assignor  with  notice  cannot  give  a  • 
assignee  than  he  had  himself,  although  the  latter  If 
where  a  registered  equitable  incumbrancer,  with) 
unregistered  incumbrance,  assigns  to  anothes 
notice,  the  assignee  is  postponed  {h).  j 

Notwithstanding  doubts  {i)  whether  there  wr' 
a  third  mortgagee  had  excluded  the  second,  if 
when  he  conveyed  to  the  third,  knew  of  the  second,  it  has  been 
decided  that  the  notice  given  by  the  second  mortgagee  to  the  first 
mortgagee  did  not  prevent  the  third  mortgagee  who  lent  his  money 
without  notice  from  tacking  {k). 


(3.)  Notice  not  applicable  to  incumbrancers  on  land. 

The  doctrine  of  priority  being  gained  by  notice  given  to  the 
legal  holder  of  the  property  is  not  applicable  to  equitable  incum- 
brancers on  real  estate  or  chattels  real  (/),  or  to  assignments  in  equity 
of  incomes  payable  out  of  real  estate  as  part  of  the  inheritance  (m) ; 
but  priority  will  be  gained  by  notice  if  the  charge  is  vested  in  a 


(A)  Ford  Y.  White,  16  Boay.  120. 

(t)  Maekreth  y.  Stjmtnonty  16  Yes.  335; 
9up.  p.  406 ;  Maundrell  y.  M,  10  ib,  246. 

(k)  Teaeock  y.  Burty  see  App.  Coote, 
Mtg.  ed.  3.  And  see  Jones  y.  /.  8  Sim. 
633. 

(0  WiUshir$  y.  RabhiU,  14  Sim.  76 ; 
Wilmot  y.  Fyke,  6  Ha.  14.  And  see 
£[orlo€k  y»  Fristtlsp,  2  Sim.  75 ;  Zee  y* 


JTowUit,  2  K.  &  J.  531 ;  Janes  v.  J,  »up.; 
Hooper  y.  Marrison,  2  K.  &  J.  86.  See 
9  Jut.  Pt.  u.  p.  184 ;  Ford  v.  JPAtte,  tup,; 
Mumford  y.  Stohtcaseer,  ig  Eq^  ggg 
M.  R.  And  see  sup.  p.  405^  ^^  ^J 
p.  917.  ■'' 

(m)  Foehard  y.  Fulton,  IJ.  &  T,  41 «  . 
7  It.  Eq.  R.  131.  '    "  * 
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trustee  (n),  or  is  on  trust  money  produced  by  sale  of  real  estate  (o), 
or  on  a  portion  to  be  raised  out  of  real  estate  (p).  Whether  the 
principle  applies  to  a  second  mortgagee's  interest  in  the  proceeds  of 
real  estate  sold  under  a  power  in  the  first  mortgage,  see  {q). 

It  is  not  to  be  inferred  from  the  circumstance  of  an  assignee  of  Notice 
an  equitable  interest  in  land  acquiring  no  priority  by  giving  notice  *^^' 
to  the  owner  of  the  legal  estate,  that  it  may  not  be  a  proper  and 
prudent  step  to  give  notice.  If,  for  instance,  the  legal  estate  is 
Tested  in  a  first  mortgagee,  notice  dbould  be  given  in  order  to 
prevent  his  tacking  a  subsequent  charge  to  his  first  mortgage, 
or  parting  with  the  legal  estate  to  any  other  person  on  being  paid 
off(r). 

(4.)  Notice  to  complete  title. 

On  the  assignment  of  a  chattel  personal,  the  title  is  complete  Ab  between 
between  the  parties  and  their  representatives  without  any  notice  («) ;  ®  ^  ^^' 
but  it  is  otherwise  as  between  successive  assignees. 

As  between  assignees  on  the  assignment  of  a  chattel  personal,  As  between 
whether  the  interest  be  present  or  future,  vested  or  contingent,  *®"^®®®' 
notice  should  be  forthwith  given  to  the  trustees  in  whom  it  is 
vested,  or  the  debtor,  it  being  now  decided  that  if  a  party  takes  an 
assignment  of  a  chattel  personal,  and  does  not  give  notice  of  it  to 
the  trustees  or  debtor,  a  subsequent  assignee  giving  such  notice  will 
gain  preference  (^),  imless  the  trustees  or  debtor  have  by  other 
means  received  sufficient  notice  of  the  prior  claim  {u).  And  if  the 
assignor  is  a  legatee  of  the  original  cedui  que  trusty  notice  must 
also  be  given  to  the  executor,  if  the  latter  has  not  assented  to  the 
bequest  {x).  And  where  a  trustee  for  sale  of  estates  has  sold  part, 
and  paid  the  purchase-motiey  into  Court,  notice  of  an  incumbrance 


(m)  2  Day.  Cony.  784,  ed.  3 ;  232, 
^.4. 

(o)  Foster  y.  Coekerelly  3  0.  &  F.  456  ; 
9  Bl.  N.  S.  376;  1  M.  &  K.  2»7;  Zee 
y.  Howletty  tup, ;  Cotu^lidaied  Itwettment^ 
^.  Cq.  y.  lELiUy,  1  GKff.  371 ;  5  Jur.  N.  S. 
12S3  ;  Thtmaa  y.  Cr&u^  2  Dr.  &Sm.  423 ; 
11  Jut.  N.  S.  384. 

{p)  JU  Hughei  2V.  2  H.  &  M.  89 ;  10 
Jut.  N.  S.  901. 

(q)  Waldron  y.  Sloper^  I  Drew.  193 ; 
Mamesr.  JPinekMff^  86  L.  J.  Ch.  815, 
JmmI,  U.  B. 

(r)  2  Day.  Cony.  784,  ed.  3;  232, 
ed.4. 


(#)  Cook  y.  Black,  1  Ha.  390 ;  Jones  y. 
Gibbonsy  9  Ves.  410. 

(0  Bum  y.  Carvalho,  4  My.  &  Cr. 
690 ;  Martin  y.  Sedgwick,  9  Bea.  333 ; 
Foster  r,  Coekerelly  sup,;  Button  y,  Sandys, 
To.  602 ;  Dearie  y.  Hall ;  Loveridge  y. 
Cooper,  3  Raas.  1 ;  Wright  y.  Lord  Dor* 
Chester,  1  ib.  9,  note ;  and  Gumming  y. 
Frescoti,  2  Y.  &  CoU.  Exc.  488 ;  Cooper 
y.  Fynmore,  3  Ruse.  60 ;  Jones  y.  /.  sup,; 
Exp,  Monro,  Buck,  300;  Exp,  Colvill, 
Mont.  110 ;  Exp,  Tennyson,  Mont.  &  Bl. 
67. 

(«)  Lloyd  y.  Banks,  3  Ch.  488. 
.  (a?)  ffolt  r.  J)ewell,  7  Ha.  446. 
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on  a  share  of  one  of  the  beneficial  owners  is  safficient,  if  given  to 
the  trostees  without  a  stop  order  (y).  There  is  no  diBtinction 
between  legal  and  equitable  ineumbranoes  (2). 

The  burden  of  showing  the  absence  of  notice  falls  on  those  who 
claim  against  the  security  (a). 

The  delivery  of  the  bond  or  other  evidence  of  the  debt  will  not 
dispense  with  notice,  for  the  assignor  can  still  claim  payment  of  the 
debt  from  the  person  liable  to  pay  (J). 

Where  payment  is  made,  the  security  ought  to  be  delivered  up, 
but  the  omission  to  require  this  does  not  amount  to  negligence  (c). 

The  notice  must  be  given  to  the  person  who  has  the  actual 
control  of  the  fund  {d),  as  if  there  are  two  set  of  trustees,  and 
one  set  only  has  the  fund  {e).  And  the  recipient  of  the  notice  may 
be,  according  to  the  nature  or  subject-matter,  a  debtor,  a  trustee  in 
bankruptcy,  insurers,  trustees,  or  executors. 

In  case  of  a  legacy,  the  notice  must  be  given  to  the  executors ; 
but  if  in  trust,  to  the  trustee  after  an  assent  (/) ;  in  respect  of 
freight,  to  the  ship  agent  who  entered  into  the  charter  party  and  to 
whom  the  money  was  payable,  and  not  the  charterers  (g) ;  in  case  of 
ship  and  cargo  at  sea,  to  the  master  (A),  or  to  the  consignee  (ii). 
Notice  must  be  given  as  soon  as  circumstances  will  admit,  as  where 
a  mortgage  was  made  of  a  ship  and  cargo  abroad  and  the  cargo 
was  transhipped,  a  notice  to  the  consignee,  given  as  soon  as  the 
transhipment  was  known,  was  preferred  to  an  earlier  notice  by  a 
mortgagee  abroad  (A*) ;  but  priority  will  be  lost  by  neglect  to  send 
notice  where  there  were  time  and  means  of  communicating  with 
the  ship  (/). 

Notice  to  the  paymaster-general  of  a  charging  order  upon  a  fund 
in  Court  is  considered  useless  (m). 

Before  taking  his  security,  the  puisne  incumbrancer  ought  to 


(y)  MaUhewtY,  OM,  15  Sim.  51 ;  see 
inf.  p.  837. 

(2)  £xp,  ArJcwright,  3  H.  D.  &  D. 
129 ;  Exp.  Wood,  ib.  315. 

(a)  Exp.  Stevens,  4  D.  &  C.  117. 

\b)   Williams  v.   Thorp,  2  Sim.  257  ; 
Exp.  Colvill,  Hont.  110. 

(c)  Allen  V.  Lord  Southampton,  16  Ch. 
D.  178,  186,  V.  C.  Malinfl. 

(rf)  Bi-idge  v.  Beadon,  3  Eq.  664,  M.  R. 

(e)  Ib.  ;  and  Be  Booth's  Settlement,  21 
L.  T.  239  ;   Wise  v.  W.2Z.k  L.  403. 

(/)  Gardner  v.  Zaehlan,  4  My.  &  Cr. 
129 ;   West  v.  Beid,  2  Ha.  249 ;  Molt  v. 


J)ctccll,  4  ib.  446 ;  Exp.  MoTurk,  2  Dea. 
58;  Be  Breech' Loading  Armoury  Co,  5 
Eq.  284,  M.  B. 

(^)  Gardner  v.  Lachlan,  sup. 

[h)  Langton  v.  Morton,  1  Ha.  549. 

(i)  Feltham  v.  Clark,  1  Do  G.  &  S. 
307  ;  Exp.  Kehall,  De  G.  352. 

{k)  Feltham  v.  Clark,  sup. 

\t)   Exp.  Lucas,  3  De  a.  &  J.  113. 

(m)  Warburton  v.  Hill,  Kay,  470 ;  and 
Ealy  V.  Barry,  3  Ch.  452;  notwith- 
standing Greening  v.  Beck/ord,  5  Sim. 
195. 
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inquire  from  the  proper  person  if  any  notice  had  already  been 
given  (n).  Where,  however,  no  notice  of  a  prior  incumbrance  has 
been  given  to  the  trustee,  omission  on  the  part  of  the  puisne  in- 
cumbrancer to  inquire  is  immaterial,  and  will  not  prevent  his 
gaining  priority  by  giving  notice  of  his  own  incumbrance  (o). 

The  right  of  priority  from  notice  applies  as  well  where  the 
second  assignee  has  taken  his  assignment  from  the  personal 
representative  of  the  cestui  que  tncst  as  from  the  cestui  que  trust 
himself  (/?). 

Notice  of  an  assignment  of  shares  in  a  company  must  be  given  {q) ;  shares  of 
but  the  assignment  is  complete  without  registration  (r).  It  has  ^"^P*°y- 
been  held  that  a  mortgagee  of  shares  from  a  trustee  in  whose 
name  the  shares  stand  gains  priority,  by  notice  to  the  office, 
against  the  cestui  que  trust  {s) ;  that  is,  it  may  be  presumed,  if  he 
had  no  knowledge  of  the  trust  before  giving  notice.  But  this 
decision  is  opposed  to  Pinkett  v.  Wright  (^),  in  which  the  title  of 
the  cestuis  que  trust  of  shares  in  a  banking  company  was  held  to  be 
completed  by  a  declaration  of  the  trust  without  notice  to  the  bank, 
as  against  a  subsequent  equitable  incumbrance  created  by  the 
trustee  in  favour  of  the  bank,  and  this  seems  to  be  the  preferable 
opinion. 

Notice  to  one  of  several  partners  is  notice  to  the  partnership  (m).  Notice  to 
Notice  is  effectual  where  a  partner  is  a  member  of  two  firms  {x).       ^      ^"* 

But  notice  to  a  member  of  a  joint  stock  company  is  not  notice  to  To  member 
the  company  (y).      '  of  company. 

Assignees  of  incumbrances  have  priority  inter  se  according  to  Between 
notice  (a).  SSS!^° 

Notice  is  not  required  in  the  case  of  bUls  of  exchange,  promissory  ^^^*^^*^- 
notes,  or  other  nJgociable  inBtrumenta;  but  if  any  Buch  instru-  ^^^' 
ments  have  before  bankruptcy  been  delivered  without  indorsement 
as  security  to  a  creditor,  the  trustee  in  bankruptcy  must  indorse 


(n)  Smith  V.  iST.  2  0.  &  M.  231. 

(o)  Meux  T.  J^ell,  1  Ha.  86  ;  Foster  ▼. 
Blaekstone,  1  My.  &  K.  297. 

{p)  He  IreihfieWs  Tr,  11  Ch.  D.  198, 
Jcflsel,  M.  B. 

{q)  Exp.  VaUanee,  3  M.  &  A.  224  ; 
Cvmming  t.  Preecott,  2  Y.  &  0.  488, 
Exc. ;  and  see  eup^  p.  505. 

(r)  Dodde  V.  HiUs,  2  H.  &  N.  424. 

(«)  Martui  T.  Sedgwick,  9  Beay.  333. 


(0  2  Ha.  120;  affirmed  Murray  y. 
Pinhett,  12  C.  &  F.  764.  And  see  Clack 
V.  Holland,  19  Beav.  262  ;  18  Jur.  1007. 

(m)  Travis  y.  Milne,  9  Ha.  141 ;  Wor- 
cester Com  Exeh,  Co,  3  De  G.  M.  &  G. 
180. 

(x)  Steele  y.  Stuart,  2  Eq.  84,  V.  0. 
Wood. 

(y)  Carew's  Estate,  31  Beav.  39. 

{z)  Commissioners  of  Public  Works  v. 
Earby,  23  Beay.  508  ;  3  Jur.  N.  S.  478 
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them  ;  the  indorBement  may  be  special  so  as  to  prevent  personal 
liability  {a). 

If  an  incumbranoer  gives  notice  to  a  purchaser  before  actual 
payment  of  the  purchase-money,  it  is  sufficient  (i),  although  the 
purchaser  has  given  bond  or  other  security  (c) ;  or  after  payment,  but 
before  execution  of  the  conveyance  (rf) ;  for  it  is  all  one  transaction  (e) . 
And  if  a  cheque  be  given  but  countermanded,  notice  before  the  T?ith- 
drawal  of  the  countermand  is  in  time  (/). 

Where  notice  is  required  to  take  a  case  out  of  the  order  and  dis- 
position clause  in  bankruptcy,  it  is  sufficient  if  it  is  given  between 
the  act  of  bankruptcy  and  the  petition  for  adjudication,  if  the  in- 
cumbrancer had  no  notice  of  the  act  of  bankruptcy.  It  is  true  that 
by  8.  44  (iii)  of  B.  A.  1883,  which  follows  s.  15  (5)  of  B.  A.  1869, 
all  goods  at  the  commencement  of  the  hankmptcy  in  the  order  and  dis- 
position of  the  bankrupt  belong  to  the  trustee,  and  that  by  s.  43 
thereof,  the  commencement  of  the  bankruptcy  is  defined  to  be  the 
completion  of  the  act  of  bankruptcy  (^),  yet  by  s.  49(A),  any  bond 
fide  dealing  with  the  bankrupt  between  the  act  of  bankruptcy  and 
the  petition  is  protected,  and  the  giving  notice  by  the  incum- 
brancer to  the  bankrupt  is  a  bond  fide  dealing  within  the  statute  (t). 

By  5  Vict.  c.  5,  the  old  writ  of  distringas  out  of  the  Exchequer 
was  superseded  by  a  writ  of  distringas  out  of  Chancery. 

By  Ord.  XLVil.  r.  2,  no  writ  of  distringas  shall  hereafter  be  issued 
under  the  Act  6  Vict.  c.  5.  By  r.  3  the  expression  "  company  " 
in  Ord.  XLVI.  includes  the  Bank  of  England,  and  any  other  public 
company,  whether  incorporated  or  not.  By  r.  8  the  service  of  the 
office  copy  and  duplicate  of  the  filed  notice,  according  to  rr.  4,  5 
and  6,  is  to  have  the  same  effect  as  the  writ  of  distringas.  R.  9 
provides  for  the  withdrawal  or  discharge  of  the  notice,  and  r.  11  for 
the  amendment  of  the  description  of  the  stock  referred  to  in  the 
notice  (A;). 


(fl)  JSxp.  Price,  3  M.  D. 
Exp.  Greening,  13  Vea.  206 ; 
bray,  IJ.  &  W.  428. 

(h)  TourviUe  v.  Naish,  3  P 

(e)  lb.  and  Hardingham  v 
Aik.  304. 

(rf)  Wigg  V.  W.  1  Atk.  384 
T.  Burk,  2  ib.  397  ;  Moore  v. 
Ch.  Ca.  34 ;  Story  v.  Lord 
Atk.  630.    Bat  see  Hill  y. 
2  Fonb.  Eq.  149,  ed.  5» 


&  D.  586 ; 

[e)    TTigg  y.  JF.  tup. 

Exp,  MotC" 

(/)  Ttldesley  y.  Lodge,   3  Sm.  &  G. 

643  ;  3  Jur.  N.  S.  1000. 

.  Wmfl.  307. 

(g)  See  8up.  p.  494. 

.  NichoUt^  3 

(A)  See  sup.  p.  436. 

(i)  Be  Styan,  1  Ph.  105 ;  2  M.  D.  & 

;  Fitzgerald 

D.  219.    See  Exp.  Eeslop,  1  De  G.  "NL, 

MayhoiO,  I 

&  G.  477. 

Windsor,  2 

{k)  See  Dan.  C.  P.  ed.  6,  p.  1537  i 

Biekendike, 

ed.  6,  p.  1629-33. 
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Where  the  notice  has  been  given,  it  should  be  followed  up  by  an 
order  for  an  interim  injunction  over  the  next  regular  motion  day, 
and  the  order  should  be  Berved  on  the  legal  owners  of  the  stock  (/). 

Where  stock  is  standing  in  the  name  of  a  deceased  trustee,  and 
there  is  no  personal  representative  to  whom  notice  can  be  given, 
the  incumbrancer  who  first  serves  the  notice  on  the  Bank  of 
England  obtains  priority  (m).  Where  the  assignor  of  a  share  is 
trustee  of  the  fund,  the  notice  should  be  placed  upon  the  whole 
fund,  for  where  the  notice  was  only  placed  on  the  share  of  the 
trustee,  and  he  afterwards  absconded,  the  residue  of  the  fund  was 
held  to  belong  to  the  other  cestuis  que  trust  (n). 

.  Under  Ord.  XLYI.,  when  the  assignee  of  a  fund  applies  for  a  stop  stop  oider. 
order  (o),  it  is  necessary  to  shew  generally  the  title  of  the  assignor, 
either  by  the  proceedings  in  the  cause,  or  by  affidavit,  and  also  to 
show  the  assignment,  either  by  proving  its  execution  in  the  usual 
way,  or  by  the  assignor  appearing  (p)  and  admitting  it.  And 
therefore  the  assignor,  though  a  party  to  the  cause,  must  be  served 
with  the  petition,  if  presented  by  the  assignee  alone  (q).  But  no 
other  parties  than  the  assignor  need  be  served ;  but  if  served  they 
will  be  entitled  to  costs  (r). 

The  person  who  obtains  the  order,  or  the  share  of  the  stock  or  CosU  occa« 
other  property  the  subject  of  the  stop  order,  is  liable  at  the  dis-  Sop  order, 
oretion  of  the  Court  or  the  judge  at  chambers,  to  pay  any  costs, 
charges,  and  expenses,  which  by  reason  of  any  such  order  having 
been  obtained,  shall  be  occasioned  to  any  party  to  the  cause  or 
matter,  or  any  person  interested  in  such  stock  or  other  property  («)» 

There  must  be  either  proof  or  admission  of  the  incumbrance ; 
the  order  will  not  be  made  **  without  prejudice  to  any  question  as 
to  the  validity  of  the  incumbrance  "  {t). 

A  stop  order  does  not  affect  any  right ;  all  that  is  done  is  to  stop  order 
prevent  payment  out  of  Court  without  notice  to  the  party,  in  order  affrorany 
that  he  may  then  appear  and  support  his  rights  (w).  ^^^^ 

Of  two  assignees  of  a  fund,  the  assignee  who  first  obtains  the  Priority  to 

(Q  EiBlaktUyU  Tr,  23  Ch.  D.  549,  FartwM  y,  Groome,  ib,  621 ;  Quarman  r. 

Pearson,  J.  WiUiamt,  5  ib.  133* 

(m)  £ilp  V.  Sridffeif  2  T.  &  C.  C.  0.  {q)  Paraont  y,  Oroome,  sup.                                                             J 

^86.  (r)  Glazbrook  y.  Oiliat,  9  Beav.  611. 

(If)  Wilkina  V.  iS»*&y,  4  Giff.  442.  (*)  Ord.  XLVI.  r.  12. 

(o)  Dan.  C.  P.  ed.  4,  p.  1528 ;  and  {l)   WinoheUea   y.   Garrety,    1  Beav. 

ed.  5,  p.  1537;  ed.  6,  p.  1634.  223. 

ijp)  Wood  V.   Vincent^  4  Boav.  419  ;  («)  Lucas  r.  Peaeoeh^  9  ih,  18U 
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stop  order  is  preferred  (r),  and  notioe  should  be  given  to  all  persons 
who  have  obtained  similar  orders  on  the  fond  (x). 

But  the  operation  of  a  stop  order  is  confined  to  the  amount  on 
which  the  order  is  founded  (^).  Thus^  where  tlie  assignees  of 
shares  of  a  fund  in  Court  obtained  a  stop  order  which  extended 
over  the  whole  fund,  and  afterwards  became  assignees  of  another 
share,  but  obtained  no  other  stop  order,  a  subsequent  assignee  of 
that  share  without  notice  who  had  obtained  a  stop  order,  gained 
priority  over  them  (y). 

If  after  a  stop  order  by  an  incumbrancer  on  part  of  a  fund,  the 
fund  is  distributed,  and  the  share  of  the  mortgagor  is  carried  over 
'^to  the  account  of  the  mortgagor  and  his  incumbrances,"  another 
incumbrancer  who  afterwards  obtains  a  stop  order  on  the  share 
gains  no  priority  (a) ;  but  upon  the  distribution  of  the  fund,  care 
should  be  taken  that  the  shore  is  not  carried  over  to  the  account  of 
the  mortgagor  alone  {a). 

Where  equitable  incumbrancers  have  completed  their  title  by 
notice  before  the  fund  is  paid  into  Court,  stop  orders  obtained  by 
other  incumbrancers  cannot  prejudice  them  {b). 

Until  the  Court  has  in  some  way  taken  possession  of  the  whole 
fund,  notice  should  be  given  to  the  trustee  or  executor  (c),  because 
the  concurrence  of  the  trustee  is  necessary  for  the  disposition  of 
the  residue  in  his  hands  (c). 

Where  the  fund  is  in  Court,  a  stop  order  must  be  obtained ;  a 
prior  notice  to  the  trustee  will  be  insufficient  {d). 

Where  the  fund  is  partly  in  Court  and  partly  in  the  hands  of 
the  trustee,  a  stop  order  gives  priority  over  the  fund  in  Court,  and 
notice  to  the  trustees  priority  over  the  funds  in  their  hands  («). 

Where  two  incumbrancers  obtained  stop  orders  on  the  same 
day,  but  one  had  previously  given  notice  to  the  trustee,  he  was 
preferred  (/) . 

Where  in  a  suit  it  is  decided  that  a  trustee  has  had  notice  of  an 


{v)  Greening  v.  Beekfwd,  6  Sim.  196. 

\x)  Eulkes  Y,Dap,  10  t*.  41. 

(y)  Macleod  r.  Buchanan,  38  Beay. 
234  ;  9  Jur.  N.  S.  1266  ;  afBrmed,  4  De 
a.  J.  &  Sm.  265. 

(a)  Lister  v.  Ildd,  4  Eq.  462,  M.  R. 

(4)  Liveeey  v.  Harding,  23  Beay.  141 ; 
Day  y.  2).  1  De  a.  &  J.  144 ;  23  Beay. 
391 ;  3  Jut.  N.  S.  403,  782. 


(e)  WarhurUm  y.  HiU,  "Kaj,  470; 
MatOiewe  y.  Gabb,  15  Sim.  51 ;  Th&mpton 
y.  Tomkint,  2  Dr.  &  Sm.  8 ;  8  Jur.  N.  S. 
185. 

(d)  JPinnoek  y.  Bail^g,  52  L.  J.  Ch. 
880 ;  23  Ch.  D.  497,  V.  0.  Bacon. 

(e)  Mutual  Life  Ast.  Co,  y.  LangUy, 
W.  N.  1884—124,  Pearson,  J. 

(/)  Timton  y.  Bamsbottom,  2  Keen,  85. 
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incumbrance,  but  there  are  no  cestuis  que  trmt  in  esscy  only  a  de-  has  had 
olaration  to  that  effect  is  made  (g).  ^^  ^^^' 

Notice  to  trustees  acting  under  the  Trustee  Belief  Act  is-suffi-  Trustee 
oient  without  a  stop  order  (A). 

Where  an  agent  or  trustee  has  a  lien  upon  a  fund  in  his  hands  When  trustee 
which  he  pays  into  Court,  he  should  obtain  a  stop  order,  otherwise  fund, 
his  lien  may  be  postponed  to  other  incumbrancers  obtaining  stop 
orders  («).    So  where  the  trustee  himself  becomes  an  incumbrancer 
on  the  fund  in  Court,  he  will  not  be  safe  without  a  stop  order  (k). 

In  case  of  a  stop  order  after  decree,  a  bill  was  ordered  to  be  After  decree, 
filed  in  ten  days  (/). 

It  is  a  bre£U)h  of  trust  in  trustees  not  to  obtain  a  stop  order  (m). 

Orders  in  the  nature  of  stop  orders  will  not  be  granted  in  lunacy  Lunacy, 
at  the  instance  of  assignees  of  the  next  of  kin  of  the  lunatic  (n). 

On  assignment  of  a  debt  of  a  company  in  course  of  being  wound  "Winding  up. 
up,  notice  must  be  given  to  the  official  liquidator  {o). 

Where  there  is  an  assignment  of  stock  in  the  funds,  the  only  Course  when 
safe  course  is  service  under  Ord.  XLVI.  (p)  on  the  fund,  an  in-  funcig|^ 
dorsement  on  the  trust  deed,  and  payment  into  Court  (q). 

The  assignment  of  marginal  receipts  in  hands  of  bankers  to  Harginal 
cover  advances  was  held  subject  to  a  set-off  for  sums  due  at  the  ^^^^  • 
date  of  the  notice  of  assignment  (r). 

It  is  no  longer  necessary  to  procure  a  charging  order  in  the  Court  enlarging 
from  which  the  judgment  issued  before  applying  for  a  stop  order,  n^J^^^. 
as  it  was  formerly  («). 

At  the  instance  of  the  mortgagee  of  the  reversion,  the  Court  stop  order 
declined  making  a  stop  order  on  deeds  brought  into  chambers  under  ^^  ®®^' 
a  decree  {t).    But  a  stop  order  has  been  made,  directing  that  a  tin 
box  in  Court  containing  turnpike  securities  should  not  be  parted 
with  without  notice  to  the  petitioner  (u). 

Where  the  mortgagee  of  an  equity  of  redemption  in  a  rever-  Trustee  in 
sionary  interest  obtained  a  stop  order,  and  then  took  a  further  boundttiough 

no  stop  order. 

{p)  Wite  V.  ^.  2  J.  &  L.  403.  ruling  Be  Figgott,  3  Mao.  &  G.  268,  and 

(A)  Thompton  t.  Tomkins,  sup,  Jie  Moore,  1  ib,  103. 

(»)  Sicayne  v.  S.  11  Beav.  463;  see  (o)   Wragge'a  Caw,  6  Eq.  284,  M.  R. 

inf.  843  (o).  (p)  Bup,  p.  836. 

(*)  ^W^  V.  ifiwfeiwi,  3  Jur.  N.  S.  283,  \q)  I^hipps  v.    Lovegrove,    16  i^    80, 

y.  C.  Kinderslej.  L.  J.  James. 

(/)  FeUUl  V.   King* 9  Coll   Camh.   11  (r)  JeffryetY.  Agra  Bk,  2  t*.  674. 

Beav.  254.  (*)  Hopewell  v.    Barnes,   I  Ch.   630, 

(m)  Wheatley  v.  Bastow,  1  Jur.  K.  S.  V.  C.  Malins. 
222,  V.  G.  Stuart.  (t)  Cotton  v.  C,  6  Beav.  96. 

(fi)  Be  Wilkinson,  10  Ch.  73 ;   oyer-  (»)  Williams  ▼.  Bymonds,  9  ib,  623. 
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charge,  but  did  not  obtaiu  another  stop  order,  the  assignees  of 
the  mortgagor  bankrupt  were  held  to  be  bound  by  the  further 
charge  (tr). 


Trustee 
boand  though 
no  notice 
given  by 
assignee. 


Trustee  must 
give  notice 
or  may  lose 
priori^-. 


(5.)  Notice  by  trustee  in  bankruptcy. 

A  chose  in  action  or  a  reversionary  or  equitable  interest  of  a 
bankrupt  passes  to  his  trustee  without  the  necessity  of  any  notice 
by  him  (x). 

Where  a  chose  in  action  or  reversionary  interest  is  assigned  by  a 
bankrupt  before  his  bankruptcy  without  notice  being  given  to  the 
debtor  or  trustee,  the  assignee  in  bankruptcy  is  bound,  notwith- 
standing the  absence  of  notice,  and  independently  of  statute,  for  the 
trustee  in  bankruptcy  cannot  be  in  a  better  position  than  the  bank- 
rupt himself. 

But,  as  a  general  rule,  in  competition  with  incumbrancers,  the 
trustee  must  give  notice,  otherwise  he  will  be  postponed  to  prior  or 
subsequent  incumbrancers  who  first  give  notice  (y) :  for  where  the 
trustee  in  bankruptcy  is  aware  of  the  reversionary  or  other  interest 
and  omits  to  give  notice,  a  subsequent  assignee  for  value  without 
notice  of  the  bankruptcy  will  have  priority  (z).  There  were  no 
words  in  the  Insolvent  Debtors'  Act,  7  Geo.  IV.  c.  67,  s.  42, 
giving  the  assignee  any  higher  interest  than  the  insolvent  himself 
had  (a) ;  and  the  same  principle  applied  to  the  former  bankrupt 
laws  (J) ;  but  under  the  B.  A.  1849,  s.  141,  the  contrary  was 
held  (c)f  on  the  ground  of  the  different  wording  of  the  statute, 
which  expressly  enacted  that  neither  the  bankrupt  nor  any  one 
claiming  under  him  after  the  appointment  of  assignees  shall  be 
entitled  to  recover  {d). 

In  B.  A.  1869,  s.  22,  there  were  no  negative  words,  and  a  case 
was  decided  against  the  trustee  {e) ;  however,  the  effect  of  the  words 


{w)  Grainpey.  Warner,  6  W.  R.  219, 
V.  C.  Stuart. 

(«)  BartUtt  T.  B,  1  De  Q.  &  Jo.  143 ; 
overruling  Exp,  Newton^  4  D.  &  C.  138 ; 
Bee  Grainge  y.  Warner^  nip, 

(y)  AtkintwCt  Tr,  2  De  G.  M.  &  Q. 
140 ;  affirming  4  De  G.  &  Sm.  648 ; 
lAoyd  y.  Banks,  3  Ch.  488  ;  reversing  4 
Eq.  222,  M.  R. ;  Brown's  Tr,  6  t*.  88, 
V.  0.  Malina ;  Barr's  Tr,  4  K.  &  Jo. 
219;  4  Jur.  N.  S.  1013;  Stuart  v. 
CoekereH,  8  Eq.  607,  V.  C.  Malins ;  Be 
Cawthome,    4   De   G.  &   S.   661,  n. ; 


BusselVs  Poliey  Tr,   16  Eq.  26,  V.  0. 
MalinB. 

(s)  Atk'msorCs  Tr,  sup, ;  Be  BarrU  Tr, 
tup, ;  Brown^s  Tr,  sup, 

(a)  Be  Atkinson's  Tr,  sup, 

(b)  Mitford  y,  M,  9  Ves.  87 ;  Stuart  v* 
Cockerell,  sup, 

(e)  Be  Coombe's  Tr,  1  GifP.  91;  6  Jur. 
K.  S.  784  ;  Webb's  Foliey,  36  L.  J.  Ch. 
841 ;  16  W.  R.  629,  V.  C.  Maline. 

(rf)  Briffht's  Sett,  13  C.  D.  413,  C.  A. 

{e)  Faltner  y,  Locke,  18  Ch.  D.  381, 
Jeesel,  M.  R. 
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**  to  be  assignable  "  in  that  section  is  still  open,  it  being  doubtful 
whether  it  enlarges  the  right  or  only  the  remedy  (/) .  These  words 
are  omitted  in  B.  A.  1883  (g) . 


(6.)   W7mt  amounts  to  notice. 

In  reference  to  the  doctrine  of  express  notice,  the  Court  does  not  Vague 
require  a  party  to  take  notice  of  vague  rumours  proceeding  from  insufficient, 
strangers  to  the  estate  (h) ;  and  it  is  expected  that  the  notice  shall 
be  made  with  some  degree  of  precision  as  to  the  nature  of  the 
supposed  right,  and  not  consist  of  a  mere  general  and  undefined 
claim  (e);  but  whether  the  notice  be  express,  or  rest  on  rumour  or 
on  general  claim,  a  purchaser  or  mortgagee  can  never  be  advised  to 
disregard  it,  or  to  accept  the  title  without  an  inquiry  into  the 
nature  of  the  demand  {k).   General  conversation  will  not  suffice  (/); 
but  a  conversation  between  a  person  and  a  witness,  stating  that  he 
had  consulted  a  solicitor  about  a  supposed  charge,  amounts  to 
notice  (m).     Though  notice  need  not  be  in  writing,  verbal  notice  Verbal 
must  be  of  a  formal  character  (w).    A  mistake  in  the  notice  of  a  ^  ^'^^  ' 
date  of  a  mortgage  has  been  held  immaterial  (o). 

It  is  not  necessary  that  formal  notice  should  be  given  by  the  Notice  to 
aasignee  to  the  trustee ;  it  is  sufficient  if  information  of  the  assign- 
ment has  reached  the  trustee  in  such  a  form  as  to  regulate  his  conduct 
in  the  execution  of  his  trust ;  it  is  sufficient  that  such  knowledge 
or  information  has  been  brought  to  the  mind  of  the  trustee  as 
an  ordinary  man  of  business  would  act  on{p);  and  it  is  not 
material  in  what  character  the  trustee  acquired  his  knowledge, 
if  he  had  actual  knowledge  at  the  time  the  second  incumbrance 
was  created  (q). 


trustee. 


(/)  lb.  p.  391,  C.  A. 

(^)  S.  50  (5). 

(A)  Wildgooae  T.  fFayland,  Goulds. 
147 ;  Few.  Mtg.  561,  a.  C.  ed.  6. 

(<)   Jolland  V.  Stainbridgey  3  Ves.  478. 

\k)  SeeFrff  v.  Porter,  1  Mod.  311; 
BiUeher  y.  Siapely,  1  Vem.  363. 

(/)  Ford  T.  WhiU,  16  Bear.  123;  Ed- 
wards V.  Martin,  1  Eq.  121,  V.  C.  Stuart. 

(m)  Earle  t.  Piekin,  1  Russ.  &  M.  547. 
Bat  see  Browne  v.  Savage,  4  Drew.  635  ; 
5  Jur.  N.  8.  1020 ;  Saffron  WaMen  Soe. 
v.  £ayner,  14  Ch.  D.  406,  C.  A. ;  re- 
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versing  10  ib.  696,  V.  C.  Bacon. 

(«)  Ite  Tiehener,  35  Beav.  317 ;  Browne 
V.  Savage,  »up, ;  X,  B,  Itu.  Co.  t.  HalUtt, 
7  Jur.  N.  S.  1263,  M.  R. 

(o)  WhittingstaU  v.  King,  W.  N.  1882 
—83,  V.  C.  Hall. 

{p)  Lloyd  V.  Banks,  sup.,  and  over- 
ruling Brown*8  Tr.  sup.  And  see  Agra 
Bank,  re  Worcester,  3  Ch.  555  ;  AUetson 
V.  Chie/iester,  10  L.  R.  C.  P.  319. 

{q)  Meux  v.  Bell,  1  Ha.  73 ;  Tibbits  v. 
Oeorge,  5  A.  &  E.  107.  And  see  Gale  v. 
Lewis,  9  Q.  B.  730 ;  16  L.  J.  Q.  B.  119. 

H 
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Notice  to  one 
trustee. 


When  trustee 
assignor  or 
assignee. 


Change  of 
trustees  after 
notice. 


Notice  to 
solicitor  of 
trustees. 


Trustee 
bound  to 
accept  notice. 

Agent. 

Company. 


The  fund 
must  be  in 
hand. 


Notice  to  one  of  several  trustees  is  sufficient,  so  long  as  he  re- 
mains in  the  trust  (r),  but  no  longer  («) ;  inquiry  should  therefore 
he  made  from  all  the  trustees  {t) . 

Where  the  assignor  is  trustee,  notice  to  him  is  insufficient,  for 
it  is  his  interest  to  conceal  it  (it).  Where  the  assignee  is  trustee 
that  is  sufficient,  for  it  is  not  his  interest  to  conceal  it  (t).  But  if 
a  formal  notice  is  given  to  the  trustee,  that  is  good,  notwithstanding 
his  interest  {u). 

Where  old  trustees  have  received  notice  of  a  charge,  but  have  not 
communicated  it  to  the  new  trustees,  there  is  no  breach  of  trust  in 
the  latter  in  dealing  with  the  funds  (s)  ;  and  the  new  trustees  are 
not  bound  to  inquire  of  the  old  trustees  whether  any  notice  has 
been  given  (z) ;  in  such  a  case  the  notice  to  the  old  trustees  pre- 
vails (s) ;  and  inasmuch  as  on  an  appointment  of  new  trustees,  tjie 
notice  may  fail  for  want  of  communication,  it  would  be  advisable  to 
put  notice  on  the  trust  deed  (s). 

Notice  to  the  solicitor  of  the  trustees  is  sufficient,  although  not 
communicated  or  given  for  the  purpose  of  being  oonmiunicated  {a) ; 
but  the  solicitor  must  be  actually  authorized  as  agent  to  receive 
notices  (6). 

The  trustee  or  other  holder  is  bound  to  accept  notice,  and,  if  he 
disregard  it,  will  be  compelled  to  make  good  the  fund  (c). 

Notice  through  an  agent  is  binding  (d) ;  and  a  company  is 
bound,  although  they  have  no  rules  regulating  notices,  or  do  not 
require  notices  to  be  given  of  assignments  (e).  See  as  to  notices  of 
trusts  as  to  ships  (/) ;  and  as  to  joint  stock  companies  (ff). 

Notice  to  a  trustee  before  the  fund  reaches  his  hands  will  not 
confer  priority  (A).     This  principle  has  been  applied  to  an  attach- 


(r)  Smith  v.  i^.  2  C.  &  M.  231 ;  Mettx 
V.  Se'U,  1  Ha.  73. 

(«)  Tim8(m  V.  JRamsbotiomy  2  Keen,  35  ; 
WincheUea  v.  Garrelyy  1  Beav.  223. 

{t)  Broume  v.  Savage^  4  Drew.  635. 

(u)  lb.  And  Willes  v.  Grcenhill,  29 
Beav.  376,  387 ;  7  Jur.  N.  S.  1134 ;  4  De 
G.  M.  &  G.  147. 

{z)  Fhippt  V.  Lovegrove,  16  Eq.  80, 
L.  J.  James. 

(a)  Riekards  v.  Gledstanes,  3  Giff.  298; 
8  Jur.  N.  S.  465 ;  5  L.  T.  N.  S.  416 ; 
affirmed  31  L.  J.  Ch.  142;  Willes  v. 
Oreenkill,  sup. 

{h)  Saffron  Walden  Building  Soc.  v. 
Bayner,  14  Ch.  D.  406,  C.  A. ;  reversing 
10  t*.  696,  V.  C.  Bacon ;  WhitlingUally, 


King,  W.  N.  1882—83,  V.  C.  HaU. 

[c)  Williams  v.  Thorpy  2  Sim.  257; 
Be  Eenessy,  2  Dr.  &  W.  655. 

{d)  Re  Senessy,  sup, 

{e)  Williams  v.  Thorp,  sup,;  JSxp. 
Batch,  7  Jur.  820.  Ct.  of  Rev. 

(/)  Sup,  p.  622. 

(^)  Inf.  p.  1253  (A),  Joint  Stock  Com- 
panies Act,  1862,  s.  30. 

(A)  Buller  v.  FlunJcett,  1  Jo.  &  H. 
441 ;  7  Jur.  N.  S.  873 ;  Wthster  v.  W, 
31  Beav.  393;  8  Jur.  N.  S.  1047; 
Sotnerset  v.  Cox,  33  Beav.  634  ;  10  Jur. 
N.  S.  361;  33  L.  J.  Ch.  490;  Addison 
V.  Cox,  8  Ch.  76;  Earl  of  Suffolk  v.  Cox, 
15  W.  R.  732,  M.  R. 
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ment  issued  out  of  the  Lord  Mayor's  Court  against  a  fund  before 
it  comes  to  the  trustees'  hands  (/).  But  the  doctrine  that  a  stake- 
holder is  at  liberty  to  disregard  a  notice  given  previously  to  the 
actual  receipt  of  the  fund  must  be  applied  with  caution  (k). 

Where  an  officer  creates  incumbrances  upon  the  proceeds  of  his  Aimjageats. 
commission  upon  retirement,  under  34  &  35  Vict.  c.  86,  s.  3,  notice 
is  not  effectual  until  the  retirement  is  gazetted,  although  the  money 
haa  been  previously  lodged  by  the  Army  Purchase  Commissioners 
with  the  army  agents  (/). 

Where  an  officer  has  an  account  current  with  an  army  agent,  a 
set-off  or  lien  for  the  debt  attaches  on  the  price  of  the  commission 
as  soon  as  it  reaches  the  hands  of  the  agent,  notwithstanding  notice 
of  a  previous  assignment  (m). 

Where  the  trustee  is  himself  an  incumbrancer,  or  has  a  set-off 
or  equities  against  the  fund  or  the  owner  of  it  before  it  reaches  his 
hands  or  before  he  has  notice,  he  has  priority,  and  no  notice  can 
affect  it  (n). 

Where  a  trustee  is  a  creditor  on  the  fund,  and  cannot  complete  Trnstee  a 
his  title  by  personal  notice,  he  should  take  care  that  it  appears  on  fond, 
the  declaration  of  trust  or  other  equivalent  instrument  (o) ;  but 
after  an  effectual  notice  from  other  persons,  the  trustee  cannot  set 
up  any  new  charge  or  set-off,  and  he  is  bound  to  withhold  all 
further  payments  to  the  mortgagor  (p).  Where  the  trustee  is 
himself  the  first  assignee,  he  is  not  bound  (without  inquiry)  to 
inform  a  subsequent  assignee  giving  him  notice  (q) ;  and  generally 
a  trustee  upon  accepting  notice  is  not  bound  to  disclose  any  prior 
notice  which  he  has  received  (/?). 

Notice  to  A  feme  coverte  and  infant  is  binding  on  them  (r).  Feme  eoverte 

The  fact  of  funds  standing  in  several  names  does  not  constitute  bouad. 
notice  of  a  trust  to  call  for  inquiry  (s). 

Notice  to  the  trustee  binds  the  cestuia  qxte  trust  {t) ;   but  not  Notice  to 

trustee  binds 


(•)    Webster  y.  W.  etip, 

{k)  2  Day.  Cony.  780,  ed.  3;  226, 
ed.  4.  See  Marsh  y.  Peacoeke,  9  Jur. 
N.  S.  780,  V.  C.  Stuart. 

(Q  Johnstone  v.  Cox,  16  Ch.  D.  571, 
y.  C.  Bacon;  affirmed,  except  as  to 
ooetB,  19  ib.  17,  G.  A. 

(m)  Moxbwrgh  y.  Cox,  17  ih.  620,  G.  A. 

(»)  Somerset  y.  Cox,  sup, ;  Willes  v. 
OreenhiU,  sup,;  Nelson  y.  London  Ass, 
Cb.  2  S.  &  S.  292. 


(o)  Commissioners  of  Public  Works  y. 
Earby,  23  Beav.  608  ;  3  Jur.  N.  S.  478 ; 
Wdsup,  839  (t). 

(p)  Stephens  y.  VenabUs,  31  Beay.  124. 

\q)  Re  Lewer,  4  Gh.  D.  101,  V.  G. 
Bacon ;  affirmed,  6  t^.  61. 

(r)  Jones  y.  Kearney ,  1  Dr.  &  W.  166 ; 
Traeey  v.  Lawrence,  2  Drew.  403. 

(ff)  Dodds  y.  StlU,  2  H.  &  M.  424. 

{t)   Wise  V.  W,2J.&  L.  403. 
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where  the  notice  consists  of  a  prior  unregistered  deed  of  the  trustee 
fraudulently  concealed  by  him  (ti). 

Where  one  of  the  parties  to  the  assignment  is  secretaiy  to  the 
person  or  company  to  whom  notice  is  to  be  given,  notice  will  not 
be  imputed  (ar). 

Advertisement  in  a  newspaper  which  the  person  is  in  the  habit 
of  taking  is  not  notice  (y). 

Action  brought  is  not  notice,  where  the  debt  is  to  be  paid  on 
notice  (s). 
DirectoiB,  &o.  It  is  sufficient  if  directors  in  a  company  receive  the  information 
in  the  course  of  the  transactions  of  the  company,  as  by  verbal 
information  at  a  board  (a).  Otherwise  notice  to  individual  directors 
is  not  notice  to  the  board  (b) ;  nor  is  notice  to  an  auditor  (c) ;  nor 
to  an  actuary  {d).  But  notice  to  the  secretary,  official  liquidator, 
or  other  officer  who  represents  the  company  will  bind  it  (e).  And 
the  assignee  will  not  be  affected  by  the  neglect  of  the  recipient  of 
the  notice  to  make  a  proper  entry  (/).  But  in  the  case  of  mutual 
assurance  companies,  wherein  every  insurer  becomes  a  partner,  his 
dealing  with  his  own  policy  will  not  be  considered  as  a  partnership 
act  affecting  the  society  {g)  with  notice.  It  has  been  intimated 
that  notice  to  a  member  of  a  joint  stock  banking  company  is  not, 
since  1  &  2  Vict.  c.  96  (A),  notice  to  the  company ;  which  is  in  the 
nature  of  a  corporation  by  virtue  of  the  statute,  and  not  of  an 
ordinary  co-partnership  suing  jointly  (i). 

Partial  information  as  that  there  are  some  charges  renders  further 
inquiry  indispensable  (k). 

False  answers  to  inquiries  may  dispense  with  further  inquiry  (/). 

"  Notice  "  and  "  knowledge  "  mean  not  merely  express  notice, 


Partial  in- 
formation. 


Keons  of 
knowledgpe. 


(m)  £e  JBurmester,  9  Ir.  Ch.  41. 

[x)  Exp.  BouUon,  1  De  G.  &  J.  163 ;  3 
Jur.  K.  8.  425. 

(y)  Na^le  v.  Baylor,  3  Dr.  &  W.  60. 

(z)  Mo<n-e  v.  PeteheU,  22  Bear.  172. 

(a)  £xp,  Agra  Bank,  re  Worcester, 
3  Ch.  665,  L.  J. 

(*)  Be  Burmeater,  sup.;  Exp,  Bur^ 
bridge,  1  Dea.  142. 

{c)  Be  Henesiy,  2  Dr.  &  W.  655. 

\d)  Exp.  Waikint,  2  M.  &  A.  348. 

[e)  Be  Seneesy,  tup.;  Breeeh' Loading 
Armoury  Co.  5  Eq.  284,  H.  R. ;  AlUtton 
Y.  Chicheeter,  10  L.  B.  C.  P.  319. 

(/)  y.  B.  Ins.  Co.  V.  ITalUtt,  7  Jur. 


K.  S.  1263,  M.  B. 

(jr)  Thompson  v.  Speira,  IS  Sim.  469 ; 
Be  Bromley,  ib.  475 ;  Martin  ▼.  Sedgwick, 
9  Beay.  333 ;  Exp.  Arkumght,  3  M.  D. 
&  D.  129 ;  notwithstanding  Jhtnean  t. 
Chamherlayne,  11  Sim.  123;  and  Exp. 
Bose,  2  If .  D.  &  D.  131. 

(h)  Extended  by  3  &  4  Vict.  c.  Ill ; 
and  made  perpetual  by  5  &  6  Vict.  c.  85. 

(•)  Steward  v.  Dunn,  12  M.  &  W.  664. 

(k)  Jones  v.  Williams,  24  Beay.  47 ;  3 
Jur.  N.  S.  1066  ;  Wilson  r.  Sari,  2  H. 
&  M.  551 ;  11  Jur.  N.  S.  735 ;  13  W.  B. 
988 ;  12  L.  T.  N.  S.  798. 

(/)  Jones  T.  Williams,  sup. 
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but  knowledge  or  the  means  of  knowledge,  to  which  the  party 
wilfully  shuts  his  eyes  (w). 

Whore  money  was  lent  on  a  memorandum  of  deposit  of  a  policy, 
and  the  depositee  was  informed  that  the  poHoy  was  at  home,  but 
took  no  pains  to  inquire  where  it  was,  the  depositee  was  bound  by 
a  prior  deposit  of  the  policy  (w),  although  the  second  depositee  had 
given  notice,  and  the  first  depositee  had  not  (n). 


(7.)  Constructive  notice. 

Implied  or  constructive  notice  has  been  defined  to  be  knowledge 
which  the  Courts  impute  to  a  person  upon  a  presumption,  so  strong 
that  it  cannot  be  allowed  to  be  rebutted,  that  the  knowledge  must 
exist  or  have  been  communicated  (o). 

It  is  difficult  to  lay  down  general  rules  as  to  what  will  or  will  not 
be  constructive  notice ;  but  it  is  an  established  principle,  that  what- 
ever is  sufficient  to  put  a  person  upon  inquiry  is  good  notice  (p). 
As,  for  example,  if  a  person  is  aware  that  the  legal  estate  is  in  a 
third  person,  he  is  bound  to  take  notice  what  the  trust  is  (</),  for  it 
is  his  duty  to  make  that  inquiry  of  the  trustee. 

Constructive  notice  will  not  always  be  presumed  in  opposition  to  Direofc  proof 
direct  proof  that  no  notice  existed  (r) ;  but  a  person  cannot  escape  ^  ^^  ^^  ^' 
from  the  effect  of  constructive  notice  by  saying  that  he  did  not 
draw  the  natural  inference  from  the  facts  («). 

Notice  of  proceedings  to  establish  a  right  is  not  notice  of  a 
oollatoral  equity  not  claimed  in  the  suit,  though  consequential  upon 
it  {t).  Nor  is  notice  that  the  draft  of  a  deed  was  prepared  notice, 
it  seems,  of  the  deed  though  afterwards  executed  (w) ;  nor  is  notice 
of  a  memorandum  that  was  too  late,  constructive  notice  of  the 
settlement  {x).    If  a  lease  be  made  of  charity  lands,  which  is  set  GhArity 


(«)  Lord  "Wendeydale,  Jfaf/  v.  Ckap' 
man,  16  M.  &  W.  861 ;  Jones  r,  Gordon, 
2  App.  G.  625 ;  Broadbent  v.  Barlow,  3 
Be  G.  F.  &  Jo.  570  ;  7  Jiir.  N.  S.  479. 

(n)  Spencer  v.  Clarke,  9  Oh.  D.  137. 

(o)  Hewitt  y.  Loosemore,  9  Ha.  449; 
Flumh  T.  Fluitt,  2  Anst.  432 ;  Fiah.  Mtg. 
548,  ed.  3  ;  515,  ed.  4. 

{p)  Smith  T.  Low,  1  Atk.  490  ;  Anon. 
Freem.  Ch.  137,  pi.  171 ;  Taylor  v.  Stib- 
hert,  2  Ves.  J.  437 ;  Willovghby  v.  W.  1 
T.  R.  769  ;  Hall  v.  Smith,  14  Ves.  426  ; 
Hiirn  v.   Mill,  13   ib.   114;    DunicU  7, 


i>art«o)f,  16  td.  249  ;  17td.433;  Brunton 
V.  A'eale,  9  Jur.  338,  L.  C. 

(q)  Anon,  sup. 

(r)  Earl  of  Fortsmouth  r.  Lord  Effing* 
ham,  1  Ves.  S.  435. 

(«)  Exp.  Snowball,  7  Ch.  549. 

(V)  Houlditch  y.  Wallace,  5  CI.  &  F. 
629. 

(»)  Cothay  y.  Sydenham,  2  Bro.  C.  C. 
391. 

{x)  Williams  v.  W,  17  Ch.  D.  437, 
Kay,  J. 
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aside  as  improvident,  it  seems  that  a  bond  fide  purcliaser  of  a  sub- 
lease will  not  be  supposed  to  have  notice  of  that  fact  (y),  which 
depends  on  a  number  of  extraneous  circumstances ;  though  the 
purchaser  of  a  charity  lease  is  bound,  if  the  improvidence  of  the 
lease  appears  on  the  face  of  it,  and  does  not  depend  on  extraneous 
circumstances  (s). 

The  question,  when  it  is  sought  to  aJBEect  a  person  with  con- 
structive notice,  is  not  whether  he  had  the  means  of  obtaining,  and 
might  by  prudent  caution  have  obtained,  the  knowledge  in  question, 
but  whether  the  not  obtaining  it  was  an  act  of  gross  or  culpable 
negligence  (a). 

In  cases  of  this  kind  it  is  the  opinion  of  eminent  judges  that  it 
is  highly  inexpedient  to  extend  the  doctrine  of  constructive  notice  (6). 

As  to  statutory  restriction  on  constructive  notice,  see  (^). 


GonstmctiYe 
notice  by 
tenancy. 


(8.)  Notice  from  tenancy  or  i^OBsemon, 

On  the  same  principle,  it  is  held  that  notice  of  the  land  being 
in  tenancy  is  notice  of  the  nature  of  the  interest  of  the  tenant  in 
the  land,  as  of  a  lease,  although  the  purchaser  or  mortgagee  con- 
sidered the  tenant  to  be  tenant  only  from  year  to  year  {d) ;  but  it 
must  be  observed,  that,  if  the  lease  be  invalid,  the  point  of  notice 
cannot  prevent  an  action  at  law  (c). 

Possession  of  a  third  person  of  corporeal  hereditaments  is  sufE- 
cient  to  put  upon  inquiry  (/) ;  and  possession  of  mines  also, 
although  not  always  worked  {g).  Possession  of  A.  and  his  under- 
tenants is  notice  of  their  rights  (A). 
Leaaor's  title.  Generally  a  lessee  has  notice  of  his  lessor's  title,  and  therefore  of 
restrictive  covenants  in  a  deed  forming  part  of  the  title,  notwith- 
standing representations  of  the  vendor  to  the  contrary  (t) ;  other- 
wise as  to  a  collateral  deed  not  referred  to  in  the  title  (/:). 

So  a  person  agreeing  for  an  underlease  has  constructive  notice 


Underlease. 


(y)  Ail.  Gen,  v.  Backhouse^  17  Ves.  283. 

(z)  Att,  Gen.  v.  Pargeter^  6  Beav.  150. 

(a)  Ware  v.  Lord  Egmont^  4  De  G.  M. 
&  G.  473. 

{b)  Ware  v.  Lord  Egmont^  sup. ;  Banco 
de  Lima  v.  Anglo- Peruvian  Bank,  8  Ch. 
D.  176,  V.  C.  Malins. 

(c)  Ck)nveyancing  Act,  1882,  45  &  46 
Vict.  0.  39,  8.  3  ;  inf.  p.  859. 

{d)  2Ves.  jun.440;  13 1*.  120;  Rally. 
Smith,  14  ib.  426. 

{e)  Doe  Y.  Lufkin,  4  East,  221. 


(/)  Wilbraham  v.  Livesay,  18  Beav. 
206  ;  Brunton  v.  Neale,  9  Jur.  338,  L.  C. ; 
Bamhari  v.  Greenthielde,  9  Mo.  P.  C. 
18;  Thomas  v.  Daviee,  9  W.  R.  831, 
V.  C.  Stuart ;  Holmee  v.  Poicell,  8  De  G. 
M.  &  G.  672. 

(y)  Holmes  y.  Powell,  sup.  ^at  see 
Cavander  v.  Bultcel,  9  Ch.  82. 

(A)  Bailey  t.  Richardson,  9  Ha.  734. 

(i)  Patman  v.  Harland,  17  Ch.  D.  363, 
C.  A. 

{k)  Carter  v.  Williams,  9  Eq.  678,  V. 
C.  James. 
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of  all  usual  oovenants  in  the  original  lease,  and  of  unusual  ones,  if 
he  takes  possession,  or  has  an  opportunity  of  examining  the 
deed  (/) ;  so  an  underlessee  of  wife's  chattels  real  is  affected  with 
notice  of  her  separate  estate  with  restriction  on  alienation  in  the 
will  of  the  person  bequeathing  her  the  leasehold  (m). 

A  purchaser  or  mortgagee  will  be  considered  to  have  notice  of  Tenant's 

rifflits* 

a  contract  entered  into  by  the  tenant  to  become  the  purchaser  of 

the  freehold,  although  he  had  no  intimation  of  the  fact  (n),  and 

the  Court  will  enforce  specific  performance  against  the  vendor  and 

second  purchaser,  and  leave  them  to  settle  the  question  between 

themselves  (o).     The  same  doctrine  has  subsequently  been  applied 

to  the  tenant's  right  to  the  timber,  although  accruing  by  a  title 

posterior    to    that  on  which  his  right  to    the    possession    was 

grounded  (/>).     But  the  purchaser  from  a  vendee  has  not  implied  When  vendor 

notice  of  the  vendor's  lien  for  a  part  of  the  purchase-money,  from 

the  fact  of  the  vendor  being  in  possession  as  tenant,  if  such  vendor 

has  signed  a  receipt  for  the  whole  purchase-money  {q)^  and  the 

deed  of  conveyance  to  the  vendee  is  not  missing  (/•). 

Nor  does  implied  notice,  arising  from  the  occupation  of  the  land  Occupation 
by  a  third  person,  deprive  the  vendee  of  his  right  of  compensation  person, 
against  the  vendor  («). 

And  where  the  land  is  in  the  possession  of  a  derivative  and  not  Derivative 
of  the  original  lessee,  the  purchaser  is  not,  it  seems,  affected  with 
constructive  notice  of  a  special  covenant  contained  in  the  original 
lease,  such  as  a  covenant  to  grant  a  further  term  (t).  Nor  is  notice 
of  a  late  occupation  of  the  land  by  a  third  person,  notice  of  that 
person's  interest  in  the  land ;  nor  is  notice  of  a  tenancy  notice  of 
the  lessor'' 8  title  (m)  ;  nor  is  the  recital  of  the  former  title,  deduced 
from  a  former  vendor,  upon  principle,  constructive  notice  of  such 
vendor's  lien,  notwithstanding  the  ca,se  of  Davies  v.  Thomas  {x) 
to  the  contrary. 


(/)  Hyde  y.  TFarden,  3  Ex.  D.  72; 
Tojflar  V.  Sitbhert,  2  Ves.  J.  437 ;  Martin 
y.  CoiUr,  3  J.  &  L.  497;  Orosvenor  v. 
Gnen,  5  Jur.  N.  S.  117,  V.  O.  Wood; 
Mumford  y.  Stohwaner,  18  Eq.  556,  M. 
R. ;  Eniffhl  v.  Bowyer^  23  Beav.  609  ;  2 
De  G.  &  J.  421 ;  4  Jnr.  N.  S.  569 ; 
Couer  y.  CoUinge,  3  My.  &  K.  283; 
Flight  y.  Barton^  ib.  282 ;  otherwise  not, 
Wilbrahamv.  Livesay,  sup, 

(m)  Steedman  v.  Bi)ole,  6  Ha.  193; 
Hanbury  v.  Litchfield^  2  M.  &  K.  633. 

(»)  DanielsY, Davison,  16Ve8,249;  I7i*. 


438 ;  Crofton  y.  Ormby,  2  Sch.  &  Lef .  683. 

{o)  Daniels  v.  Davison,  sup. 

{p)  Allen  V.  Anthony,  1  Mer.  282. 

(q)  White  V.  Wakefeld,  7  Sim.  401. 

(r)  Vorthinglon  v.  Morgan,  18  L.  J. 
Ch.  233  ;  16  Sim.  547. 

(«)  Nelthorpe  y.  Holgate,  1  Coll.  203. 

{t)  See  Hanbury  v.  Litchfield,  sup. 

(m)  3file8  V.  Langley,  1  Euss.  &  M.  39; 
Sugd.  Vend.  1055,  ed.  11,  od.  14. 

{x)  2  Y.  &  0.  234.  See  Jones  v.  Smith, 
1  Ha.  43  ;  and  Sugd.  Vend.  879,  ed.  II. 
And  see  TFhite  v.  IFakcfield,  sup. 
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The  point  of  constructive  notice  from  possession  does  not  seem 
to  have  been  taken  in  a  case  where  a  second  mortgagee  of  copy- 
hold under  an  actual  surrender  was  preferred  to  a  prior  mortgagee 
with  a  covenant  to  surrender,  although  the  prior  mortgagee  was  in 
possession,  and  the  mortgagor  had  been  out  of  possession,  for 
thirteen  years  (y).  And  it  is  said  that  a  purchaser  who  dealt  with 
a  person  out  of  possession,  and  did  not  use  the  means  which  a 
person  of  due  diligence  would  be  expected  to  use  to  ascertain  the 
title,  would  be  fixed  with  implied  notice  (s). 


Possesfiion  of 
solicitor. 


Mere  absence 
of  deeds  not 
notice. 


(9.)  Notice  from  possession  of  title  deeds. 

Notice  that  the  title  deeds  are  in  the  possession  of  a  third  person 
may,  under  the  circumstances,  be  sufficient  to  set  a  purchaser  upon 
inquiry,  to  ascertain  what  lien  the  party  holding  has  on  the 
estate  (a).  But  notice  that  the  solicitor  of  the  vendor  or  mort- 
gagor has  possession  of  the  title  deeds  is  not  notice  of  an  equitable 
mortgage  of  such  solicitor  (b). 

The  mere  absence  of  the  title  deeds  will  not  pei*  se  affect  a  mort- 
gagee with  notice  of  the  lien  of  a  party  in  whose  possession  they 
are,  without  fraud  or  gross  negligence  on  his  part  (c).  Thus  a 
legal  mortgagee,  though  without  the  title  deeds,  was  not  fixed 
with  notice,  where  he  had  inquired  and  was  assured  by  the  mort- 
gagor that  all  the  title  deeds  had  been  delivered  to  him  {d) ;  so 
where  the  mortgagor  promised  to  deliver  the  deeds,  but  at  the  time 
of  the  execution  of  the  mortgage  made  some  excuse  for  not  doing 
so,  as  that  they  were  in  the  country  {e) ;  and  generally  where  the 
mortgagee  is  misled  by  false  information  (/).     But  the  false  in- 


(y)  Oxwick  v.  Fiumery  Bac.  Abr.  Mtg. 
E.  8.  3 ;  2  Vem.  636.  See  Fish.  Mtg. 
676,  ed.  3  ;  642,  ed.  4  ;  and  Barnhart  y. 
Greenshielda,  9  Mo.  P.  C.  18. 

{z)  Fopple  V.  Frideaux,  cited  arg.  3 
My.  &  K.  707. 

(fl)  Stem  V.  Mill,  13  Ves.  114.  And 
see  I>ryden  v.  Frott,  2  My.  &  Or.  670. 

(4)  JSosson  T.  WiUiams,  3  Y.  &  J.  160. 
Bnt  see  Richards  v.  Flatel,  Cr.  &  Ph.  79. 

ip)  Flumb  V.  Fltiitt,  2  Anst.  432.  And 
see  Evans  v.  Bicknell,  6  Ves.  174;  Tourle 
V.  Fandy  2  Bro.  C.  C.  660.  And  see  1 
Ha.  65  ;  1  Y.  &  C.  Exc.  320 ;  Uetcitt  v. 
ZooscmorCf  0  Ha.   449;    15  Jur.   1097; 


Failet/  v.  Femior,  9  Pri.  262  ;  Fatcliffe  v. 
Barnard,  6  Ch.  662. 

(d)  Fenner  v.  Jemmeit,  1  Fonbl.  Eq. 
166 ;  Sunt  t.  Elmen,  28  Beav.  631 ;  6 
Jut.  N.  S.  907 ;  2  De  G.  F.  &  Jo.  678  ; 

7  Jut.  N.  S.  200 ;  Dixon  v.  Mwkleston, 

8  Gh.  166. 

(<?)  Sead  V.  EgerUm,  3  P.  Wms.  280 ; 
Flumb  V.  Fluitt,  sup. ;  Sewitt  v.  Zoose- 
more,  sup, ;  Espin  v.  Femberton,  4  Drew. 
333 ;  3  De  G.  &  J.  647 ;  6  Jur.  N.  S. 
66,  167. 

(/)  Jones  V.  Smith,  1  Ha.  43 ;  Jones  v. 
Williams,  24  Beav.  47;  3  Jur.  N.  S. 
1066. 
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formation  will  be  no  excuse,  if  the  truth  can  be  arrived  at  by 
inquiry  from  other  persons ;  as  where  a  puisne  mortgagee  was 
informed  that  the  prior  incumbrancer  only  had  a  judgment  or 
warrant  of  attorney  when  he  really  had  a  mortgage  {g).  So,  where 
the  mortgage  being  of  a  reversion,  the  mortgagor  asserted  that  the 
deeds  were  in  the  hands  of  the  tenant  for  life  {h). 

If,  however,  a  mortgagee  makes  no  inquiry  after  the  title  deeds,  No  inquiry, 
that  is  such  gross  negligence  as  will  postpone  him  to  the  lien  of  a 
person  in  whose  possession  they  are  (t). 

Notice  of  marriage  articles  which  are  not  technically  expressed  Notice  of 
will  nevertheless  be  binding  if  the  general  intent  be  manifest  (k).     articles. 

In  Jones  v.  Smith  (/),  a  mortgagee  having  notice  that  a  settle-  Notice  of 
ment  was  executed  on  the  marriage  of  the  mortgagor  and  his  wife,  ^  ^"^^  ' 
but  being  informed  that  it  did  not  relate  to  the  husband's  real 
estate,  was  held  not  to  have  constructive  notice  of  the  contents  of 
the  settlement,  whioh  in  fact  included  the  property  mortgaged ;  and 
Wigram,  V.-C,  made  a  full  review  of  the  cases,  and  held  that 
oases  of  constructive  notice  resolve  themselves  into  two  classes, 
first,  those  in  which  the  party  has  had  actual  notice  that  the  pro- 
perty was  in  fact  charged,  incimibered,  or  in  some  way  affected, 
and  the  Court  has  thereupon  boimd  him  with  constructive  notice  of 
facts  and  instruments,  to  a  knowledge  of  which  he  would  have  been 
led  by  an  inquiry  after  the  charge,  incumbrance,  or  other  circum- 
stance affecting  the  property  of  which  he  had  actual  notice ;  and 
secondly,  cases  in  which  the  Court  has  been  satisfied  from  the 
evidence  before  it  that  the  party  charged  had  designedly  abstained 
from  inquiry,  for  the  very  purpose  of  avoiding  notice.  As  to  the 
effect  of  notice  to  impeach  a  settlement,  see  {m). 

In  the  subsequent  case  of    West  v.  Reid  («),  Wigram,   V.-C, 
explained  that  in  laying  do^vn  the  above  rules  in  Jones  v.  Smith  (/), 
he  did  not  mean  to  exclude  cases  of  negligence  so  gross  {crassa. 
negligentia)  that  a  Court  might  treat  it  as  evidence  of  fraud. 


{g)  Ladbroke  v.  Lee,  4  De  G.  &  S.  106 ; 
Taylor  t.  Baker,  Dan.  71 ;  6  Pri.  306  ; 
HeeUkome  v.  Darling,  1  Mo,  P.  C.  6 ; 
Broadbent  t.  Barlow,  3  De  G.  F.  &  Jo. 
670  ;  7  Jur.  N.  S.  479. 

(h)  See  Tourle  v.  Rand,  sup, 

(t)  Wortkington  v.  Morgan,  16  Sim. 
647  ;  18  L.  J.  Ch.  233 ;  Stein  v.  5.  16 
"W.  R.  69,  M.  B.  (Ir.).  And  see  Whit- 
bread  y.  Jordan,  1  Y.  &  C.  Exc.  303 ;  4 
ib,    App.   563 ;   Ogilvie  v.  Jeaffrewn,   2 


Giff.  353;  6  Jur.  N.  S.  971,  V.  C. 
Stuart;  Spencer  y,  Clarke,  9  Ch.  D.  137, 
V.  C.  Hall.  But  see  Plumb  y.  Fluitt, 
sup.  ;  and  see  1  Ha.  63 ;  1  Y.  &  0.  Exc. 
320. 

(k)  Baviea  y.  2).  4  Bear.  64. 

(0  1  Ha.  43;  iPh.  244.  See  miliame 
V.  IF.  17  Ch.  D.  437,  Kay,  J. 

(m)  Lonegan  v.  Siourton,  9  Jur,  N.  S. 
1067,  V.  C.  Stuart. 

(fi)  2  Ha.  249. 
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impute  a  fraudulent  motive  to  it,  aud  visit  it  with  the  oonsequenoe 
of  fraud,  though  morally  speaking  the  party  charged  might  be 
perfectly  innocent. 

The  case  of  Whithread  v.  Jordan  (p)  was  decided  on  the  latter  of 
the  grounds  laid  down  in  Jones  v.  Smith  ( ;;),  i,  e.y  that  the  defendant 
was  bound  by  the  want,  on  his  part,  of  making  proper  inquiries  of 
the  plaintifEs.  The  case,  however,  has  been  questioned  (q) ;  and 
indeed,  as  far  as  the  facts  are  stated,  would  seem  to  stand  nearly 
on  the  same  ground  as  Jones  v.  Smith  (p).  But  the  decision  was 
approved  by  Lord  Lyndhurst  on  the  hearing  of  Jones  v.  Smith  on 
appeal  (r),  and  his  Lordship  considered  that  the  case  was  one  at 
least  of  negligence  so  gross,  if  not  of  wiLfol  blindness,  that  if 
allowed  it  would  be  a  cloak  to  fraud. 

The  case  of  Steedman  v.  Poole  («),  above  referred  to,  where  an 
underlessee  was  held  to  be  afiPected  with  constructive  notice  of  the 
interest  of  a  feme  covert^  who  joined  in  the  ieme,  she  having  in 
fact  a  separate  use  without  anticipation,  was  decided  upon  the 
former  of  the  above  grounds.  And  upon  the  same  principle  a 
general  notice  that  an  estate  is  subject  to  a  charge,  or  other  claim, 
without  information  as  to  the  exact  nature,  or  the  amount,  or 
extent  of  such  charge  or  claim,  is  held  sufficient  to  put  upon 
inquiry  the  party  dealing  with  the  property  (t).  And  though  a 
definite  sum  is  stated,  but  inaccurately,  by  the  first  incumh^ancer 
himself  to  be  the  amount  of  the  charge,  yet,  if  from  the  circum- 
stances of  the  case,  as  where  such  sum  is  also  stated  to  be  subject 
to  an  indefinite  increase,  it  is  clear  that  a  subsequent  incumbrancer 
could  not  have  relied  upon  having  any  specific  amount  of  security; 
he  will,  for  all  purposes  of  priority,  be  fixed  with  notice  of  the 
prior  charge  (w).  So  an  agreement  between  a  lessor  and  lessee 
that  the  latter  should,  upon  his  re-assigning  all  his  interest  under 
the  lease,  be  relieved  from  all  further  liability  to  the  rents  and 
covenants,  will  be  satisfied  by  an  assignment  of  what  the  lessee 
has  left  in  him,  if  the  lessor  has  notice,  at  the  time  of  the  assign- 
ment, of  the  deed  or  instrument  by  which  the  lessee  has  parted 
with  any  of  his  interest  in  the  lease ;  and  it  would  rather  seem 


(o)  1  T.  &  0.  Exo.  303 ;  4  ib,  App. 
663. 

(p)  1  Ha.  43. 

{q)  Sugd.  Vend.  1054,  ed.  11. 

(r)   1  Ph.  255. 

(9)   6  Ha.  193. 


{t)  Taylor  t.  Bakery  Dan.  71;  5  Pri. 
306 ;  Fenny  y.  Watte,  1  Hall  &  Twells, 
266 ;  Clare  Hall  t.  Harding,  6  Ha.  273. 

(m)  Gibeon  v.  Ingo,  6  Ha.  112.  And 
see  on  this  subject,  Gordon  v.  Graham, 
cited  in  7  Vin.  Abr.  tit.  Creditor  and 
Debtor. 
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that  the  case  would  not  be  altered  by  the  fact  of  a  sale  haviug 
been  previously  made  by  a  mortgagee  (an  imderlessee)  under  a 
power  of  sale  contained  in  the  underlease  (a?).  But  in  Frazer  v.  False  sUte- 
Joiies  (y)  it  was  held  that  a  statement  falsely  made  by  the  mort-  mortgagor, 
gagor,  and  recited  in  the  mortgage  deed,  that  he  had  already 
made  a  prior  charge  in  favour  of  a  third  person,  did  not  make  it 
incimibent  on  the  mortgeigee  to  inquire  into  the  truth  of  such  prior 
charge,  and  was  an  excuse  for  not  demanding  the  delivery  of  the 
title  deeds. 

It  seems  difficult  to  reconcile  the  last-mentioned  case,  or  the 
case  of  Jones  r.  Smithy  with  the  above-mentioned  case  of  Whit- 
bread  V.  Jordafiy  unless  the  latter  case  can  be  supported  on  the 
ground  that  the  second  mortgagee  had  designedly  abstained  from 
inquiry  of  the  brewers,  or  in  other  words,  was  guilty  of  wilful 
blindness.  So  far  as  the  debt  due  to  such  second  mortgagee  was 
an  antecedent  debt,  the  case  agrees  with  the  facts  in  the  case  of 
Plumb  y.  Fluiit  (s). 

It  is  not  negligence  to  leave  documents  in  the  possession  of  the  Negligence, 
joint  owner  or  co-partner  (a) ;  or  of  trustees,  where  the  mortgage 
was  only  a  part  execution  of  a  trust  to  raise  a  larger  sum,  and  the 
possession  of  the  deeds  by  the  trustees  waa  indispensable  [b), 

A  purchaser  of  leaseholds,  having  paid  part  of  the  purchase- 
money  without  calling  for  the  deeds,  was  fixed  with  notice  of  a  con- 
cealed deposit  thereof,  but  not  of  a  deposit  of  a  spurious  lease  (c). 

It  is  no  negligence  to  leave  an  incumbrance  in  the  name  of  a 
trustee-solicitor  and  not  to  watch  him  {d) ;  but  a  sub-lessee  of 
leaseholds,  who  made  no  inquiry  for  the  lease,  was  held  bound  by 
a  deposit  of  it  {e) ;  where  the  document  not  delivered  over  relates 
also  to  other  property,  there  is  no  negligence  (/). 

Where  two  mortgages  of  the  same  estate  are  made  simultaneously 
to  two  persons,  one  of  whom  has  the  deeds  delivered  to  him  and 
the  other  makes  no  inquiry  for  them,  the  latter  is  postponed  {g). 

Omission  to  examine  a  parcel  of  deeds  does  not  amount  to  wilful 


{x)  Phelps  y.  Lord  Jh-othero,  17  L.  J. 
Ch.  104,  L.  C. 

(y)  5  Ha.  475  ;  affirmed,  17  L.  J.  Ch. 
353;  12  Jar.  413. 

(z)  2  Anst.  432.  See  Worthingion  y. 
Morgan,  16  Sim.  547  ;  18  L.  J.  Ch.  233. 

{a)  Cottam  y.  EatL  Co.  i2.  IJ.  &  H. 
243 ;  6  Jut.  N.  S.  1367,  V.  C.  Wood; 
Cart€r  y.  C.  3  K.  &  J.  617 ;  4  Jnr.  N.  S. 
63,  V.  C.  Wood ;  Cavander  v.  Bulteel,  9 
Ch.  79,  L.JJ. 


(b)  Harper  v.  Taulder,  4  Mad.  129. 

\c)  Uipkins  y.  Amerg,  2  Giff.  292. 

{d)  BradUy  y.  Miehea,  9  Ch.  D.  189, 
Fry,  J. 

(e)  Wormald  y.  Maitland,  13  W.  R. 
832,  V.  C.  Stuart. 

(/)  Atterbury  y.  WaUi$,  2  Jur.  N.  S. 
343,  M.  B.;  affirmed,  «^.  1177;  8  De  a. 
M.  &  G.  45i. 

{g)  Hopgood  y.  Ernest,  3  De  G.  J.  &  S. 
116;  13  W.  R.  1001. 
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negligence  and  so  postpone  the  legal  estate  (li).  Where  the  soli- 
citor of  an  intended  wife  under  a  settlement  did  hot  inquire  of 
the  bankers  in  whose  hands  the  title  deeds  were  on  deposit,  the 
wife  was  postponed  (/).  An  equitable  mortgage  by  agreement  in 
writing  stating  the  deposit,  but  actually  made  without  the  policy 
or  inquiry,  was  postponed  (k).  Receiving  money  from  the  trea- 
surer of  a  corporation  is  notice  that  the  money  belongs  to  the 
corporation  (/). 

A  man  must  show  not  only  that  he  had  no  information,  but 
that,  with  due  diligence,  he  could  not  hare  obtained  it  {m). 
Where  shares  stand  in  the  name  of  a  trustee,  who  deposits  the 
certificates  thereof  with  a  person  advancing  money  to  the  trustee 
without  inquiry  by  the  depositee  as  to  his  real  position,  the 
depositee  is  postponed  to  the  prior  equity  (w). 

ISo  where  a  trustee  takes  a  renewed  lease  in  his  own  name,  and 
deposits  it  as  security  for  his  own  debt,  the  cestuta  que  intst  are 
preferred  (o). 

Mere  carelessness  or  want  of  prudence  will  not  postpone,  as  a 
mortgagor  manager  of  a  company  having  the  key  of  the  safe 
where  the  mortgage  deeds  were  kept  (oo). 

(10.)  Notice  through  solicitor  or  counsel. 
It  is  immaterial  whether  the  notice  be  given  to  the  party  himself, 
or  to  his  counsel,  solicitor,  or  agent  {p)y  and  consequently  if  the 
same  solicitor  be  employed  by  both  parties,  the  purchaser  or  mort- 
gagee will  be  affected  by  the  knowledge  obtained  by  the  vendor's 
or  mortgagor's  solicitor  {q)^  even  although  the  sale  was  made  under 
the  direction  of  the  Court,  and  the  purchase  was  made  by  trustees 
on  behalf  of  an  infant  (r). 
Fraud  of  The  uotice  is  effectual  notwithstanding  the  fraud  of  the  solicitor 

in  suppressing  a  second  mortgage  (s) ;  but  a  client  is  not  affected 

(A)  Ratcliffe  v.  Barnard,  6  Ch.  652.  (p)  Le  Neve  y.  Le  N,  3  Atk.  646;  Bro- 

(•)  MaxJieldY.  Burtattf  17  Eq.  16,  M.  R.  therton  t.  Matty  2  Vem.  674  ;  Turcedale 

{k)  Spencer  t.  Clarice,  9  Ch.  D.  137,  v.  T.  23  Beav.  341  ;  Holland  v.  Hart,  6 

V.  0.  Hall.  Ch.  678 ;  Dotcnes  v.  Toicer,  2  Ba.  &  Be. 

(/)  Berwick'upon- Tweed  v.  Murray,  7  499;  Sheldon  y.  Cox,  2  ed.  224. 

De  Q-.  M.  &  G.  497  ;  3  Jur.  N.  S.  1  ;  (<?)  Le  Neve  v.  Le  N.  sup. ;  Bradley  r. 

affirming  14  Jur.  669.  Biehes,  9  Ch.  D.  189,  Fry,  J.;  Brother^ 

(m)  Wason  v.  Wareitig,  16  Bear.  161.  tonY,  Hatt,  sup, 

(n)  Directors  of  Shropshire  Union,  ^c  (r)  Tculmin  v.  Steere,  3  Mer.  210. 

Co.  V.  The  Queen,  7  L.  R.  H.  L.  496  ;  («)  Atterbury  v.  Wallis,  8  De  G.  M.  & 

reversing  8  L.  R.  Q.  B.  420.  G.  464  ;  2  Jur.  N.  S.  343,  1177  ;  Rolland 

{o)  Be  Morgan,  18  Ch.  D.  93,  C.  A.  v.  Hart,  sup.    But  see  Thompson  v.  C«r<- 

\oo)  Norihei-n    Counties,    ^c.     Co.     v.  irM>/i^,  33  Beav.  178  ;  9  Jur.  N.  8.  940; 

Whipp,  26  ib.  482 ;  63  L.  J.  Ch.  629  ;  affirmed,  2  De  G.  J.  &  Sm.  10 ;  9  Jur. 

32  W.  R.  026,  C.  A.  N.  S.  1216. 
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with  notice  of  a  fraud  whioli  tlie  solicitor  himself  has  practised  with 
respect  to  the  title,  unless  the  client  would  have  had  constructive 
notice  of  it  through  the  solicitor  if  it  had  been  practised  by  a  third 
person  instead  (t), 

A  solicitor  or  a^ent  cannot  be  taken  to  have  communicated  his  ^'^^^  ^^ 

,  ,  solioitor. 

own  fraud  (w),  and  an  exception  arises  where  the  conduct  of  the 
solicitor  or  agent  is  such  as  to  raise  a  conclusive  presumption  that 
he  would  not  communicate  the  fact  in  question ;  as  where  he  has 
designed  a  fraud  which  required  a  suppression  from  the  client  of 
the  knowledge  to  be  imputed  (a?).  But  where  a  solicitor  holding 
his  client's  deeds  in  deposit,  afterwaMs  makes  a  sub-deposit  to  B., 
who  allows  the  solicitor  to  regain  the  deeds  on  a  false  pretence,  B. 
is  postponed,  unless  he  has  given  notice  to  the  owner  {t/).  Notice 
to  the  solicitor  authorized  to  receive  notice  is  binding  on  the  client, 
although  not  communicated  to  him  by  the  solicitor  (z). 

So,  if  the  mortgagor  or  vendor  act  as  solicitor  for  the  purchaser  Mortgagor 
or  mortgagee,  the  latter  will  be  affected  with  notice  of  all  that  the  mortgagee' 
vendor  or  mortgagee  had  notice  of  (a),  unless  the  notice  be  of  a 
fraud  in  another  transaction  committed  by  the  solicitor  (b) ;  but 
the  fraud  must  be  independent  of  the  question  whether  the  act 
which  was  done  had  been  made  known  or  not  (c). 

In  all  these  oases  the  notice  must  be  in  re  gestd^  even  in  the  case  Notice  in 
of  one  solicitor  being   employed  by  both  parties  (d),  unless  the  ^^^^'^  ' 
transactions  are  immediately  consecutive  {e). 

As  to  the  nature  and  foundation  of  the  knowledge  which  affects 
a  client  through  his  solicitor,  generally  see  (/). 

Where  A.  purchased  an  estate  after  negotiations  and  other  Solicitor  for 
matters  which  spread  over  five  years,  and  nearly  two  years  after         ^     ^' 
the  completion  of  the  purchase  A  mortgaged  the  estate  to  B. ;  the 
solicitor  of  A.  in  the  purchase  having  been  the  solicitor  for  both 


(t)  Kennedjf  ▼.  Green,  8  Mj.  &  K.  699; 
WdUip  T.  Gray,  20  Eq.  261,  V.  G.  Baoon. 

(tf)  Ettropean  Bank,  6  Ch.  368. 

\x)  Cane  t.  C.  16  Ch.  D.  639,  Fry,  J. ; 
RoliandY.  Hart,  eup. ;  Thompson  t.  Cart* 
urufht,  tup.;  see  Ban/ather't  Case,  16 
Ch.  D.  178,  V.  C.  Malins. 

(y)  Banfather'a  Case,  sup. 

{z)  Saffron  JFalden  Soe,  v.  Bayner,  14 
Ch.  D.  406,  C.  A.  reversing  10  ih.  696, 
V.  C.  Bacon ;  Co.  Litt.  309,  b. 

(a)  Dryden  y.  Frost,  3  My.  &  C.  670. 

ib)  WaMy  V.  Oray,  sup. 


{e)  Atterbury  y.  Wallis,  sup, 

(d)  Mountford  v.  Scott,  3  Mad.  34  ; 
T.  &  B.  274  ;  Mteyerald  v.  Faueonhridge, 
Fitz.  211 ;  Duke's  Char.  Us.  639. 

(e)  Sftryreaves  y.  Bothwell,  1  Keen, 
164  ;  Smith  y.  Earl  of  Effingham,  7  Beay. 
367  ;  Tylee  y.  Webb,  6  t^.  662  ;  Banco  de 
Lima  y.  Anglo^ Peruvian  Bank,  8  Ch.  D. 
174,  V.  C.  Malina;  Marjoribanks  y. 
Sovenden,  Dm.  11. 

(/)  Espin  y.  Pemberton,  3  De  G.  &  Jo. 
654  ;  Boursot  y.  Savage,  2  £q.  134,  142, 
V.  C.  Kindersley. 
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parties  in  the  mortgage,  and  having  had  notice  of  an  incombranoe 
during  the  treaty  for  the  porchaBe,  B.  was  fixed  with  notioe  of 
that  incumbrance  (g). 

In  many  cases  the  interval  between  the  two  transactions  has  been 
small,  as  six  weeks  (A),  seven  months  (i),  and  a  year  {k) ;  but  where 
two  years  elapsed  between  the  transactions,  the  second  client  was 
not  bound  (/). 

The  circumstance  of  only  one  solicitor  acting  in  a  transaction 
does  not  constitute  him  the  solicitor  of  both  parties  so  as  to  affect 
one  with  notice  of  facts  known  to  the  other  (w). 

The  employment  of  the  solicitor  must  not  be  merely  minis- 
terial (n). 

Constructive  notice  to  the  solicitor  is  notice  to  the  client  (o),  as 
where  the  solicitor  of  a  lady  upon  her  marriage  has  notice  that  the 
title  deeds  of  the  settled  estates  are  at  the  bankers  of  the  settlor, 
and  makes  no  inquiry  (o). 

What  is  constructive  notice  of  a  deed  to  a  solicitor  so  as  to 
make  him  personally  liable  is  a  difficult  question  (j?).  It  differs 
from  notice  to  a  trustee  (p). 

The  omission  of  the  solicitor  to  require  strict  legal  evidence  of 
title  before  advancing  money  is  not  necessarily  such  negligence  as 
would  be  attended  with  the  same  consequences  as  actual  notioe  (g). 

If  a  solicitor  employ  other  solicitors,  their  knowledge  is  not 
constructive  notice  to  the  client  (q). 

How  far  the  knowledge  of  the  solicitor  is  the  same  as  the  know- 
ledge of  the  client,  see  generally  (r). 

Imputed  knowledge  does  not  extend  to  matters  relating  to 
motives  and  objects  (s). 

In  Lord  St.  Leonards'  "  Vendors  "  (^),  a  case  of  constructive 
notioe  is  put  in  the  instance  of  notice  to  the  town  agent  of  the 


(^)  Fuller  T.  Beneit,  2  Ha.  394.  And 
see  Ferkini  v.  BradUy,  1  i*.  219 ;  and 
Dryden  t.  Frost,  3  My.  &  C.  670.  And 
see  Traill  v.  EUity  16  Beav.  360 ;  Sykes 
y.  Bond,  7  Jur.  N.  S.  1024,  V.  0.  Stuart. 

(A)  Winter  v.  Lord  Ansmi,  1  S.  &  S. 
434  ;  3  Ruas.  493. 

(i)  MountfordY.  Scott,  3  Mad.  34;  T. 
&  B.  274. 

(k)  Fuller  v.  Benelt,  tup, 

\t)  Lloyd  V.  Attivood,  3  De  G.  &  Jo. 
614  ;  Tylee  v.  Webb,  6  Beav.  652 ;  FJge- 
eumbe  v.  Stranger,  1  Jur.  400. 

(»w)  Pei-ry  v.  Holl,  2  De  G.  F.  &  Jo. 


38;  6  Jur.  N.  S.  661. 

(m)  Wyllie  v.  PolUn,  3  De  G.  Jo.  & 
Sm.  696;  11  W.  R.  1081 ;  32  L.  J.  Ch. 
782. 

(o)  Maxfield  y.  Burton,  17  Eq.  16, 
M.  R. 

(p)  Williamt  y.  W.  17  Ch.  D.  437, 
Kay,  J. 

{q)  Ferry  y.  Soil,  sup, 

(r)  Ayra  Bank  y.  Barry,  7  L.  R.  H. 
L.  136. 

(»)  Eyre  y.  Burmetter,  10  H.  L.  90 ;  8 
Jur.  N.  S.  1019. 

(0  P.  1041,  ed.  11 ;  766,  ed.  14. 
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country  attorney  of  the  purchaser  or  mortgagee,  which,  it  is  said,  is 
notice  to  the  principal ;  and  for  this  the  case  of  Norm  v.  Le 
Neve  (?/),  heard  before  Lord  Hardwicke,  was  cited  in  an  early 
edition  of  his  work.  There  may  be  no  question  as  to  the  doctrine ; 
but  the  facts  in  that  case  are  not  exactly  in  point.  It  is  rather  an 
authority  that  if  the  country  attorney  have  notice  of  a  fact,  but 
employ  a  town  agent  to  conduct  the  suit,  the  notice  will  attach  to 
the  parties,  although  the  town  agent  be  without  actual  notice.  In 
the  case  in  question,  the  country  attorney  had  notice ;  but  he  swore 
that  he  was  employed  as  attorney  in  the  ejectment  at  law,  which 
was  tried  in  the  country,  and  not  as  the  solicitor  in  the  suit  in 
equity,  which  was  conducted  by  his  town  agent.  The  L.  C. 
declared  he  would  consider  him  as  attorney  notwithstanding  he 
lived  in  the  country,  for  everybody  knew  that  country  attorneys 
acted  by  agents  in  causes  in  town. 

If  the  counsel,  &c.  having  notice,  be  employed  in  part  only  of 
the  transaction,  the  purchaser  will  be  equally  affected  {x). 

Where  a  father,  having  notice  of  a  prior  agreement,  procured  a 
lease  to  be  made  to  his  son,  the  son  was  held  to  be  affected  by  the 
notice  (y). 


(11.)  Notice  of  deed  is  notice  of  its  contents. 

If  a  person  cannot  make  out  his  title  except  by  a  deed,  which 
by  recital  refers  to  other  facts  or  deeds,  he  will  be  considered 
conusant  of  such  other  facts  or  deeds  (z),  and  if  he  has  notice  of  a 
deed,  he  has  notice  of  all  its  contents  (a).  In  reference  to  which 
Lord  Bedesdale  has  taken  the  following  distinctions  (b):  — If  a  man 
purchase  an  estate  under  a  deed,  which  happens  to  relate  also  to 
other  lands  not  comprised  in  that  purchase,  and  afterwards  purchase 
the  other  lands  to  which  an  apparent  title  is  made  independent  of 
that  deed,  the  former  notice  of  the  deed  will  not  of  itself  affect 
him  in  the  second  transaction ;  for  he  was  not  bound  to  carry  in 
his  recollection  those  parts  of  a  deed  which  had  no  relation  to  the 
particular  purchase  in  which  he  was  then  engaged,  nor  to  take 
notice  of  more  of  the  deed  than  affected  his  then  purchase.    But 

(h)  3  Atk.  26.  (a)  lb.  And  see  Ooppin  t.  Femyhough^ 

(x)  Bury  y.  B,  App.  to  Sag.  V.  &  P.  2  Bro.  C.  0.  291. 
1127,  ed.  11.  (b)  Hamilton  t.  Eoy»e,  sup,;  Mertim 

(y)  CooteY.  Mammon f  6  Bro.  P,  0.  365.  v.  JoUife,  Amb.  311 ;  Ingram  y,  Pelham, 

(r)  ffaminonv,lioyte,2Bch,&Lef.3lo.  ib   153. 
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if  a  man  agree  to  purchase  under  limitations  in  a  deed,  which  make 
it  necessary  upon  that  transaction  to  look  into  that  deed,  and  that 
deed  contains  recitals  of  judgments  affecting  the  lands  he  has  so 
agreed  to  purchase,  he  is  bound  by  those  judgments ;  for  he  had  a 
right  to  see  the  whole  deed  under  which  he  purchased,  and,  there- 
fore, must  be  taken  to  have  seen  the  whole,  and  consequently 
be  presumed  to  have  notice  of  every  thing  in  it  affecting  his 
purchase.  And  in  the  same  case  his  lordship  carried  the  doctrine 
of  notice  so  far  as  to  hold  that  if  A.  seised  of  Whiteacre  in  fee, 
confesses  judgments,  and  settles  that  estate  in  consideration  of  a 
conveyance  to  him  of  Blackacre  in  fee,  on  which  Blackacre  in 
equity  becomes  liable  to  indemnify  Whiteacre  against  the  judg- 
ments, a  purchaser  of  Blackacre,  with  notice  of  deeds  which  recite 
the  judgments,  will  be  bound  by  the  equity.  On  this  latter 
doctrine  it  has  been  remarked  (c),  that  it  carries  the  rule  much 
further,  it  is  apprehended,  than  is  warranted  either  by  principle  or 
authority.  But  it  seems  to  follow  as  a  corollary  from  the  rules 
laid  down,  that  the  purchaser  of  Blackacre  must  be  bound  by  the 
equitable  lien  arising  from  facts  stated  in  deeds  of  which  he  had 
express  notice. 
Suspicious  And  also  notice  will  be  imputed  if  anything  appears  on  the 

circumstances  ...  <.  .  , 

on  the  deed,  deeds  as  suspicions  Circumstances  of  execution,  or  there  is  any- 
thing on  the  back  sufficient  to  put  the  purchaser  or  mortgagee  on 
inquiry  (^);  as  where  devisees  join  in  a  conveyance  when  the 
grant  is  by  the  heir  {e) ;  but  not  from  a  covenant  that  a  minor 
shall  execute  a  deed  when  of  age  (/). 

Notice  of  a  deed  is  not  only  notice  of  its  contents,  but  also  of 
the  facts,  a  knowledge  of  which  would  have  been  necessarily 
obtained  by  insisting  on  its  production  {g). 

So  the  mortgagee  of  a  lease  wherein  is  recited  the  surrender  of 
a  former  lease  made  in  consideration  of  the  surrender  of  an  earlier 
lease,  which  showed  the  fact  in  question,  has  notice  of  it  (//), 

Notice  of  the  lease  is  not  notice  of  matters  dehors  the  instru- 
ment, or  of  collateral  facts  [i). 

(e)  Sugd.  Vend.  1057,  ed.  11.  (h)  BUeo  v.  Earl  of  Banbury,  1  Ch.  Ca. 

\d)  Smith  V.  Low,  1  Atk.  489;  Kennedy  291 ;  Daviet  v.  Thomas^  2  Y.  &  C.  234, 

T.  Greeny  8  My.  &  K.  699.  Exc. 

(e)  Burgoyne  v.HatUm,  Bam.  Ch.  236;  (i)  DarUnyton  v.  Mamilfon,  Kay,  650  ; 

AU,  Gen.  r.Sall,  16  Beav.  388.  Grosvenor  ▼.   Green,  6  Jur.  N.  S.  617, 

(/)  Soworth  V.  Deem,  I  Ed.  365.  V.   C.   Wood  ;    dements  v.    TFelles,   35 

(jji)  JPeto  T.  Hammond,  30  Beav.  495  ;  Beav.  613  ;  llJur.  N.  S.  991;  Att.  Gen. 

8  Jur.  N.  S.  660;  Morland  t.  Cook,  6  Eq.  t.  Backhouse,  17  Ves.  283. 
266,  M.  R. 
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Where,  upon  the  renewal  of  a  lease,  the  lessors  are  different,  this  Renewal  of 
is  sufficient  to  induce  inquiry  into  the  title,  and  would  be  notice  of  and  lesson 

a  trust  (k).  different. 

A  lessee  is  bound  by  covenants  which  bind  the  lessor  as 
owner  {I);  but  a  lessee  is  not  bound  by  the  breach  of  a  covenant 
in  the  original  lease  by  his  underlessee  (/). 

A  mortgagee  of  leaseholds  for  lives  subject  to  renewal  should  Leases  for 

lives 

give  notice  of  the  mortgage  to  the  lessor,  otherwise  the  lease  may 
be  forfeited  by  non-payment  of  fines  by  the  mortgagor,  and  the 
mortgagee  would  have  no  remedy  (m). 

In  regard  to  the  liability  of  mortgagees  of  leaseholds,  the  statute  4  Geo.  II. 

o    28    s   2 

(4  Geo.  II.  c.  28,  s.  2)  which  bars  lessees  where  judgment  and  '  *  '  ' 
execution  have  been  sufiered  in  ejectment  by  the  landlord  for 
non-payment  of  rent,  unless  the  rent  and  costs  be  paid,  or  an 
action  commenced  within  six  months  after  execution,  provides 
that  the  rights  of  a  mortgagee  of  the  lease,  who  shall  not  be 
in  possession,  shall  not  be  affected  so  as  he  shall,  within  six 
calendar  months  after  execution,  pay  all  rent  in  arrear,  and  all 
€0sts  and  damages  sustained  by  the  lessor  or  reversioner,  and  per-* 
form  all  covenants  on  the  part  of  the  first  lessee  or  lessees. 

Notice  of  a  mortgage  of  a  ship  is  notice  of  the  contents  of  another  Ship  and 
oontemporaneous  deed,  e.  g.,  the  assignment  of  freight  recited  in  it,   ^^^  *" 
although  the  recitals  do  not  refer  to  the  freight,  semble  (n). 

Notice  of  a  mortgage  is  notice  that  it  may  contain  a  power  of 
sale  ip). 

Where  a  purchaser  or  mortgagee  has  notice  that  a  settlement  Settlements. 
was  not  framed  according  to  prior  articles,  or  the  rules  of  equity  in 
regard  to  the  form  of  such  instruments,  he  will  be  affected  by  notice 
of  the  equities  which  arise  under  them,  imless  a  long  period  has 
elapsed  (p). 

Persons  claiming  under  a  post-nuptial  settlement  are  bound  to 
inquire  if  it  is  supported  by  an  ante-nuptial  agreement  {q). 

On  the  like  principle  it  seems  that  if  a  husband  who  has  not 
performed  his  part  of  marriage  articles  assign  his  wife's  fortune, 
which  was  the  consideration  for  the  proposed  settlement  by  him,  the 


(h)  AtL  Om,  T.  Han,  tup.  330. 

(0  Fteldmi  ▼.  SlateTy  7  Eq.  523,  V.  C.  {p)  Senhouae   t.    £arle,   Amb.    285  ; 

James.  Sng.  V.  &  P.  1061,  ed.  11,  781,  ed.  14 ; 

(m)  GaUtraith  ▼.  Cooper^  8  H.  L.  315.  Thompson  y.  Simpson,  1  Br.  &  W.  459 ; 

(m)  Brotcn  t.  Tanner,  3  Ch.  597.  Davies  v.  D.  4  Bear.  54. 

(o)  Leigh  t.  Lloyd,  2  De  Q.  Jo.  &  Sm.  {q)  Fcrrars  t.  Cherry,  2  Vem.  383. 
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purchaser  (with  notice  of  the  contract)  will  he  hound  hy  the  same 
equity  as  the  husband  was  (r) ;  the  consequence  of  which  is,  that  if  the 
husband  take  the  wife's  estate  under  a  settlement,  and  it  is  noticed 
in  the  conveyance  to  the  husband  that  it  is  made  in  consideration 
of  a  provision  to  be  made  by  him,  a  purchaser  or  mortgagee  must 
inquire  into  the  nature  of  the  provision,  and  whether  it  has  been 
completed  (s). 

One  party  informing  the  other  party  that  there  was  no  settle- 
ment, takes  the  case  out  of  the  rule  of  constructive  notice  (t). 

But  a  purchaser  is  not  affected  with  constructive  notice  of  deeds^ 
not  necessary  to  or  presumptively  connected  with  the  title,  only 
because,  by  possibility,  they  may  affect  it,  although  he  may  be 
presumed  to  investigate  the  title  of  the  property  he  purchases,  and 
therefore  to  have  examined  every  instrument  forming  a  link  either 
directly  or  by  inference  in  the  title  (w). 

It  seems  that  the  fact  of  a  mortgage  being  made  *^  subject  to 
existing  incumbrances  "  does  not  affect  the  mortgagee  with  notice 
of  any  particular  incumbrance  if  not  in  (he  contemplation  of  the 
parties  (x) ;  but  otherwise  a  general  recital  of  existing  mortgages 
is  sufficient  to  affect  with  notice  (y).  If  a  second  mortgagee  have 
notice  of  the  first  mortgage  he  has  notice  of  the  incumbrances, 
subject  to  which  the  first  mortgage  is  made,  and  his  mortgage  is 
considered  as  made  subject  to  the  same  (s). 

If  an  appointment  be  made  by  a  father,  under  a  power  to  appoint 
the  estate  to  one  or  more  of  his  children,  to  one  of  his  sons  in  fee, 
and  a  conveyance  be  afterwards  executed  by  father  and  son  in  con- 
sideration of  a  sum  of  money  stated  in  the  purchase  deed  to  be  paid 
to  both,  although  the  contract  was  entered  into  by  the  father  alone 
before  the  appointment  to  the  son,  the  purchaser  will  not  be  affected 
with  notice  of  fraud,  in  the  absence  of  all  evidence  to  show  that 
the  son  was  not  to  receive  a  due  proportion  of  the  purchase- 
money  (a) ;  to  the  application  of  which  the  purchaser  is  not  bound 
to  look. 


(r)  Harvey  y,  AihUy^  dted  in  2  Sch. 
&  Lef.  828. 

(«)  And  see  Mitford  y.  M,  9  Ves.  87. 

(0  Sharpe  y.  Foy^  4  Ch.  86. 

(u)  Per  Wigram,  V.  C.  in  Wett  y. 
Iteidy  2  Ha.  260. 

{x)  Greenwood  Y.  Churchill^  6Bea.  437; 
9  Jar.  196. 

(y)  Farrow  y.  Rees^  4  Bea.  18. 

(?)  Eland  y.  E.  1  ib,  236 ;  S.  0.  4  My. 


&  Or.  420. 

(fl)  M'QueenY,  Farquharj  11  Ves.  467; 
Att  Gen,  y.  Backhouse,  17  t^.  293.  See 
Ee  EuUh'a  Charity,  10  Eq.  6,  M.  R.  ; 
and  Warde  y.  Diekeon,  6  Jnr.  N.  S.  698, 
y.  C.  ELmdenley.  And  see  Hannah  y. 
Hodgson,  30Beay.  19;  7  Jur.  N.  S.  1092. 
But  quoire  this  case,  Sag.  V.  &  P.  394, 
ed.  14  ;  see  Bainhrigge  v.  Browne^  18  Ch. 
D.  188,  Fry,  J. 
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Where  a  deed  contams  notice  of  an  entail,  inquiry  must  be  made  Notloe  of 
whether  the  entail  is  spent  (i). 

Notice  is  imputed  of  whatever  may  concern  the  execution  of  a  Fower. 
power  or  the  revocation  thereof  (c),  and  of  improper  dealings  with 
an  estate  in  the  professed  exercise  of  a  power  where  suspicious  cir- 
cumstances are  apparent  (J) ;  and  a  husband  marrying  on  the 
footing  of  his  wife  being  seised  in  fee,  without  examining  the 
only  deed  under  which  she  claimed,  has  notice  of  an  appointment 
made  by  her  under  that  deed  {e) ;  and  where  the  appointees  of  a 
tenant  for  life  had  notice  of  a  mortgage  which  contained  a  covenant 
by  the  appointor  with  the  mortgagee  not  to  exercise  the  power  to 
his  prejudice,  they  were  postponed  to  him  (/). 

A  mortgagee  who  deals  with  an  heir  with  notice  of  a  will,  will  not  Notice  of  will. 
be  safe  if  he  makes  no  inquiry  (g) ;  not  even  if  the  heir  has  been  a 
long  time  in  possession,  for  he  may  have  been  tenant  for  life. 

Where  there  is  notice  of  a  trust,  notice  is  imputed  of  all  the  Trasfc. 
particulars  of  the  trust  (A). 

The  reference  must  not  be  too  remote,  as  where  a  prospectus 
referred  to  an  Act  of  Parliament  in  which  a  deed  was  recited  (i). 

Purchase  of  shares  in  a  company  is  constructive  notice  of  the 
statute  under  which  the  company  is  formed  (k). 


(12.)  Conveyancing  Acty  1882. 

The  Conveyancing  Act,  1882  (/),  provides  as  follows : —  0.  A.  1882. 

S.  3. — (1.)  A  purchaser  shall  not  be  prejudicially  affected  by  Restriction  on 
notice  of  any  instrument,  fact,  or  other  thing  unless  notice. 

(i.)  It  is  within  his  own  knowledge  or  would  have  come  to  his 
knowledge  if  such  inquiries  and  inspections  had  been  made  as 
ought  reasonably  to  have  been  made  by  him ;  or 

(ii.)  In  the  same  transaction  with  respect  to  which  a  question  of 
notice  to  the  purchaser  arises,  it  has  come  to  the  knowledge  of 
his  counsel,  as  such,  or  of  his  solicitor  or  other  agent,  as  such. 


{h)  K$UdU  T.  Bennett,  1  Atk.  622. 

{c)  Lord  of  Banbury's  Cote,  Yreem* 
Ch.  8 ;  and  Lord  CrawlyU  CasCy  cited 
there;  Bobnuon  t.  Briyyt,  I  Sm.  &  Q-. 
188. 

(<f )  JRoHmon  t.  Briggs,  sup. 

\e)  Jaekaon  t.  Botee,  2  S.  &  S.  472. 
But  see  PkHlipi  y.  Bedhil,  dted  2  Vem. 
160,  oontr. 

(f)  Sunt  7.  E,  16  Beay.  372. 


{jf)  Jones  T.  Smith,  1  Ha.  43.  See 
Bwgoyne  t.  Satton,  Bam.  Gh.  237. 

(A)  Malpae  ▼.  Ackland,  8  Robs.  273 ; 
Anon,  Freem.  Gh.  137,  o.  171. 

(i)  National  Inturanee  Co.  4  De  G.  F. 
&  J.  78 ;  8  Jur.  N.  S.  951,  L.  J. 

(k)  Oonybeare  y.  New  Brtinsiciek  Co,  6 
Jnr.  N.  S.  164,  V.  0.  Stuart. 

(0  46  &  46  Vict.  c.  39. 


i2 


^60  NOTICE.  Chip.  66. 

or  would  have  come  to  the  knowledge  of  his  solicitor,  or  other 
agent,  as  such,  if  such  inquiries  and  inspections  had  been  made 
as  ought  reasonably  to  have  been  made  bj  the  solicitor  or  other 
agent. 

(2.)  This  section  shall  not  exempt  a  purchaser  from  any  liability 
under,  or  any  obligation  to  perform  or  observe,  any  covenant,  con- 
dition, provision,  or  restriction  contained  in  any  instrument  under 
which  his  title  is  derived,  mediately  or  immediately ;  and  such  lia- 
bility or  obligation  may  be  enforced  in  the  same  manner  and  to 
the  same  extent  as  if  this  section  had  not  been  enacted. 

(3.)  A  purchaser  shall  not  by  reason  of  anything  in  this  section 
be  affected  by  notice  in  any  case  where  he  would  not  have  been  so 
affected  if  this  section  had  not  been  enacted. 

(4.)  This  section  applies  to  purchases  made  either  before  or  after 
the  commencement  of  the  Act,  save  that  where  an  action  was  pend- 
ing at  the  commencement  of  the  Act  the  rights  of  the  parties  shall 
not  be  affected  by  this  section. 

(13.)  Conveyancing  Act^  1881. 

The  Conveyancing  Act,  1881  (w),  contains  the  following  regula- 
tions as  to  notice : — 
Regnlationfl         gy  g.  67,  sub-s.  (1),  any  notice  required  or  authorized  by  the 
notioe.  Act  to  be  served  shall  be  in  writing. 

By  sub-s.  (2),  any  notioe  required  or  authorized  by  the  Act  to 
be  served  on  a  lessee  or  mortgagor  shall  be  sufficient,  although 
only  addressed  to  the  lessee  or  mortgagor  by  that  designation, 
without  his  name,  or  generally  to  the  persons  interested,  without 
any  name,  and  notwithstanding  that  any  person  to  be  affected  by 
the  notice  is  absent,  under  disability,  unborn,  or  unascertained. 

By  sub-s.  (3),  any  notice  required  or  authorized  by  the  Act  to 
be  served  shall  be  sufficiently  served  if  it  is  left  at  the  last-known 
place  of  abode  or  business  in  the  United  Kingdom  of  the  lessee, 
lessor,  mortgagee,  mortgagor,  or  other  person  to  be  served,  or,  in 
'  oase  of  a  notice  required  or  authorized  to  be  served  on  a  lessee  or 
mortgagor,  is  affixed  or  left  for  him  on  the  land  or  any  house  or 
building  comprised  in  the  lease  or  mortgage,  or,  in  case  of  a 
mining  lease,  is  left  for  the  lessee  at  the  office  or  counting-house  of 
the  mine. 
By  sub-s.  (4),  any  notice  required  or  authorized  by  the  Act  to 

(m)  44  &  45  Tisi.  c.  41. 
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be  served  shall  also  be  suflBoiently  served,  if  it  is  sent  by  post  in  a 
registered  letter  addressed  to  the  lessee,  lessor,  mortgagee,  mort- 
gagor, or  other  person  to  be  served,  by  name,  at  the  aforesaid  place 
of  abode  or  business,  office,  or  counting-house,  and  if  that  letter  is 
not  returned  through  the  post-office  undelivered ;  and  that  service 
shall  be  deemed  to  be  made  at  the  time  at  which  the  registered 
letter  would  in  the  ordinary  course  be  delivered. 

This  section  does  not  apply  to  notices  served  in  proceedings  in 
the  Court. 

(14.)  Other  matters. 

An  act  of  bankruptcy  is  not  notice  (w),  nor  is  the  registration  of 
a  judgment  under  1  &  2  Vict.  c.  110  (o). 

Where  a  judgment  entered  up  for  a  certain  sum  is  made  a 
security  for  a  larger  sum,  a  purchaser  of  lands  from  the  judgment 
debtor,  with  notice  of  the  agreement,  cannot  obtain  from  the  Court 
a  rule  that  satisfaction  be  entered  up  on  the  judgment  on  payment 
of  the  first  mentioned  sum  and  interest  (p). 

Acts  of  Parliament  of  a  private  nature  are  not,  as  public  Acts  Acta  of 
are,  notice  to  bind  all  the  world,  even  when  they  are  expressly    "      ^ ' 
declared  to  be  public  Acts  (q). 

It  appears  to  be  now  settled  that  a  purchaser  of  copyholds  is  not  Conrt  BoUb. 
bound  to  search  the  rolls  of  the  manor  of  which  they  are  held,  and 
the  rolls  are  in  consequence  not  of  themselves  notice  of  their  con- 
tents (r),  though  it  was  formerly  held  otherwise  {s). 

But  it  seems  that  persons  who  deal  with  copyhold  tenants  ought 
to  inform  themselves  as  to  the  existence  of  any  customs  of  the 
manor  which  may  affect  their  interests;  so  that  a  subsequent 
incumbrancer  of  copyholds  who  had  searched  the  rolls  was  never- 
theless bound  by  a  prior  incumbrance  not  entered  thereon  (^), 
there  being,  by  the  custom  of  the  manor,  no  time  limited  for  pre- 
senting surrenders  inade  out  of  Court.  And  it  has  been  hold  that 
persons  who  contract  for  a  lease  ought  to  ascertain  the  custom  of 
the  manor  as  to  the  length  of  lease  (w). 

{n)  CoUett  ▼.  BeOoUf  Talb.  65;  Wilkes  {q)  Eette  y.  SUvenson,  3  B.  &  P.  67S, 

T.  Bodington^  2  Vem.  599  ;    Palmer  v.  per  Lord  Hardwicke ;  2  Ves.  S.  480. 

Locke,  18  Ch.  D.  386,  Jessel,  M.  R.  (r)  Bugden  v.  Bignold,  2  Y.  &  0  C.  C.                                           A 

(o)  2  &  3  Viot.  c.  11,  8.  5  ;  extended  377. 

to  the  Palatinate  Coarts,  18  &  19  "Vict.  («)  Pearee  v.  Xewlyn,  3  Mad.  186. 

c.  15,  8.  7.  (0  Horloek  v.  Priestley,  2  Sim.  75* 

(p)  Crofts  T.  WUkinson,  4  Q.  B.  74.  (w)  Hanbury  v.  LiehJUld,  2  My.  &  K, 

629 ;  Fifih.  Mtg.  680,  ed.  3 ;  544,  ed.  4. 


862 


NOTICE. 


Chap.  66. 


A  person  who  takes  an  equitable  mortgage  on  copyholds  from  an 
heir-at-law  ought  not  to  be  satisfied  by  the  deposit  of  a  copy  of- his 
admission  only,  but  should  inquire  for  the  admission  of  his  ancestor 
also  (x). 

So  a  mortgagee  who  contents  himself  by  examining  the  Court 
Bolls,  where  he  would  only  find  notice  of  legal  incumbrances,  shall 
not  be  excused  (y)  for  neglecting  to  inquire  for  the  copies  of  the 
Court  Eoll. 


Decree. 


Zitpwdetis. 


Nature  of 
suit. 


(15.)  Decree  and  lis  pendens, 

A  decree  is  not  constructive  notice  after  the  determination  of 
the  suit  to  persons  not  parties  to  it  (s).  A  purchaser  j9^(^/«  lit€y 
although  for  a  valuable  consideration  and  without  notice,  was, 
prior  to  2  &  3  Vict.  c.  11,  bound  by  the  decree  (a),  if  there  had 
been  a  close  and  continued  prosecution  of  the  suit  {b).  He  was  also 
bound  by  an  interlocutory  decree,  or  decree  to  account  (c).  But 
since  that  statute  (d),  lis  pendens  does  not  affect  a  purchaser  or 
mortgagee  without  express  notice,  until  a  memorandum  containing 
the  particulars  mentioned  in  the  Act  is  left  to  be  registered  at 
the  Central  Office  {dd) ;  which  memorandum  is  to  be  registered 
every  five  years,  in  like  manner  as  judgments  are  required  to 
be  by  1  &  2  Vict.  c.  110.  The  provision  extends  to  special 
cases  ((?),  and  was  extended  to  common  law  and  equity  Courts 
of  counties  palatine  (/). 

Even  under  the  former  law  a  specific  claim  to  the  particular 
subject  must  have  been  made  by  the  Us  pendens,  and  it  must  not 
have  been  merely  a  suit  to  carry  into  effect  the  general  trusts  of  a 
creditor  deed  (ff) ;  nor  a  mere  general  administration  suit  (A) ;  nor 


{x)  Tylee  v.  Wehh^  6  Beav.  662. 

(y)   Whiibread  Y.  Jordan,  1  Y.  &  0. 
303,  Exc. 

(2)   Woraley  y.  Earl  of  Searhorough,  3 
Atk.  392. 

(a)  Wonley  v.  Earl  of  Scarborough^ 
tup, ;  Sorrell  v.  Carpenter,  2  P.  Wms. 
482;  Walker  v.  Smalwood,  Amb.  676. 
And  see  Herbert^  Case,  3  P.  Wms.  116  ; 
Garth  v.  Ward,  2  Atk.  175;  Bishop  of 
Winchester  v.  Paine,  11  Ves.  194 ;  Sug. 
V.  &  P.  768,  ed.  14 ;  Self  v.  Madox,  1 
Vem.  459 ;  Moore  v.  McKanmra,  2  Ba. 
&  Be.  186;  Flemming  y.  £age.  Finch, 
320. 

iP)  Beames,  Ord.  7;  Preston  y.  Tubbin, 


1  Yem.  286 ;  Kinsnusn  y.  K,  1  Bnaa.  ft 
H.  622. 

(e)  Worsley  y.  Earl  of  Scarborough^ 
sup, 

{d)  S.  7. 

{dd)  42  ft  43  Viot.  0.  78,  s.  6. 

\e)  13  &  14  Vict.  0.  35,  8.  17. 

(/)  18  &  19  Vict.  0.  16,  8.  3.  See  in 
Ireland,  7  ft  8  Vict.  c.  90,  8. 10 ;  lift  12 
Vict.  0.  120,  8.  12;  13  ft  14  Yiot.  o.  29, 
8.  6. 

(^)  SoU  Y.  Lemll,  4  Ha.  446. 

(A)  Reed  y.  Freer,  13  L.  J.  Ch.  417, 
V.  C.  Knight  Bruce ;  Warburton  y.  Edge, 
9  Sim.  608 ;  EouldUch  y.  Wallace,  6  d. 
ft  F.  629. 
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a  suit  which  cannot  properly  be  brought  to  a  hearing  (*) ;  nor  to  a 
8uit  relating  to  money  secured  on  an  estate,  but  not  to  the  estate 
itself  (A).  It  extends  to  any  interest  directly  in  question  in  the 
suit ;  as  to  an  assignment  of  the  equity  of  redemption  to  a  pur- 
chaser from  a  devisee,  pending  a  suit  by  the  heir  to  invalidate  the 
will  (/) ;  and  to  a  contract  made  before,  but  completed  after,  the 
commencement  of  the  suit  {ni). 

A  registered  lis  pendens  does  not  create  a  charge  or  lien  on  the  Lis  pendent 
property,  nor  does  it  excuse  a  purchaser  from  completing  his  con-  charge, 
tract.  It  merely  puts  him  upon  an  inquiry  into  the  validity  of  the 
plaintifE's  claim  {n).  It  does  not  prevent  executors  or  trustees 
carrying  out  the  general  trusts  of  the  will,  or  invalidate  the  title  of 
purchasers  from  them  (o) ;  but  in  the  case  of  a  particular  estate 
with  a  particular  trust  it  is  otherwise  {p) ;  and  it  does  affect  a 
mortgagee  of  the  exoQxAoi  pendente  lite  in  a  suit  by  a  judgment 
creditor,  where  the  life  estate  of  the  executor  in  lands,  subject  to 
the  judgment,  was  liable  to  recoup  assets  of  the  testator  which  by 
the  executor's  default  had  become  applicable  to  discharge  the 
judgment  (g). 

A  decree  which  is  not  final,  as  a  decree  to  account,  which  puts  What  deorees 
no  end  to  the  matters  in  question,  binds  as  lis  pendens  (r).  ^  ' 

An  order  for  an  appeal  seems  not  to  be  a  continuation  of  the  lis  Appeal. 
pendens  («). 

A  person,  who,  without  notice  of  a  suit,  purchases  from  one  of 
the  defendants  property  which  is  the  subject  of  it,  is  not  in  con- 
sequence of  the  pendency  of  the  suit  affected  by  an  equitable  title 
of  another  defendant,  which  appears  on  the  face  of  the  proceedings, 
but  of  which  he  has  no  notice  and  to  which  it  ia  not  necessary  for 
any  of  the  purposes  of  the  suit  to  give  effect  {t). 

But  interests  of  defendants  inter  se  arising  out  of  the  rights  of  Co-defen- 
the  plaintifi,  are  protected  by  the  doctrine  of  lis  pendens  {u). 


(i)  Bam.  Gh.  464. 

(*)  Wartky  y.  Earl  of  Searborouffh, 
tup. 

(I)   Garth  V.  Ward,  tup. 

(m)  Norrit  y.  Lord  Dudley  Stuart,  16 
Beay.  359. 

(n)  BuU  y.  Sutehent,  32  ib,  615 ;  9 
Jnr.  N.  S.  954." 

(o)  Berry  y.  Gibbont,  8  Ch.  747  ;  Jen^ 
ninfft  y.  Bond,  2  J.  &  L.  720 ;  Drew  y. 
Earl  ofNorbury,  3  ib.  267. 

(j?)  Walker  y.  Flamstead,  2  Kenyon, 
pt.  2,  57,  Ch. 


{q)  Jennings  y.  Bond,  tup.  See  Drew 
y.  Earl  of  Norbury,  tup. 

(r)  Higgint  y.  Shaw,  2  Dr.  &  W.  356 ; 
Kinsman  y.  JT.  tup. 

{s)  Bug.  Y.  &  P.  768,  ed.  14 ;  0.  O. 
xzxi.  2;  46  Ho.  L.  Jo.  p.  388;  47 
G^.  III.  And  see  16  Yep.  213  ;  not- 
withstanding Oore  y.  Staekpoo^,  1  Dow. 
31. 

(0  Bellamy  y.  Sabine,  1  De  G.  &  J. 
566  ;  3  Jar.  N.  S.  943. 

(m)  Tyler  v.  Thomas,  25  Beay.  47, 
And  see  Ord.  XVII. 
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Lib  pendens  then  is  still  of  itself  binding  if  duly  registered,  and, 

"whether  registered  or  not,  affects  a  purchaser  by  express  notice  of 

it.    But  judgments  and  decrees  are  not  notice  of  themselyes, 

although  registered,  yet  unless  they  be  registered,  a  purchaser  is 

not  affected  even  by  express  notice  of  them  (x). 

Vacating  As  a  registered  lis  pendens  could  not  be  vacated  without  the 

30  &  31  Vict,  consent  of  the  person  by  whom  it  was  registered,  which  consent 

0.  47,  8.  2.       ^^  sometimes  withheld,  it  has  been  enacted  by  30  &  31  Vict.  c. 

47,  s.  2,  that  the  Court  before  which  the  property  sought  to  be 

bound  is  in  litigation,  may,  upon  the  determination,  or  during  the 

pendency  of  the  litigation,  when  it  shall  be  satisfied  that  the  litiga* 

tion  is  not  prosecuted  bondfide^  order  the  registration  to  be  vacated 

without  the  consent  of  the  party  who  registered  it,  and  may,  in  the 

discretion  of  the  Court,  direct  the  party  on  whose  behalf  the  regis^ 

tration  was  made,  to  pay  all  the  costs  and  expenses  occasioned  by 

the  registration  or  the  vacating  thereof  (y). 

Erom  what  Lis  pendens  formerly  took  effect  when  the  bill  was  filed  by  re- 

pendm9\xk^   lation  from  the  service  of  the  subpoena  (s).    It  is  considered  that 

effect.  £^  .^^  j^Q^  ^^Q  effect  from  the  service  of  the  writ  when  the  action 

has  been  registered  under  the  statute  (a). 

Against  a  bond  fide  purchaser  for  full  value  and  without  actual 
notice,  the  effect  of  Us  pendens  has  been  thought  so  hard,  that  no 
help  was  given  to  the  plaintiff  to  cure  defects  in  the  proofs  of  his 
title  (b). 

Since  the  statutes,  the  registration  of  lis  pendens  in  a  suit  to 
restrain  the  execution  of  a  power  to  the  prejudice  of  creditors,  was 
held  not  to  be  a  sufficient  protection,  and  an  injunction  was 
granted  (c). 

By  force  of  3  &  4  Vict.  c.  82,  notice  of  an  unregistered  decree^ 
as  well  as  in  the  case  of  an  unregistered  judgment,  will  not,  as 
against  purchasers,  mortgagees,  or  creditors,  give  such  decree  any 
effect  under  1  &  2  Vict.  c.  110. 
Witness  to  a  Notwithstanding  an  old  case  {d)y  in  which  it  was  decided  that  if 
a  first  mortgagee  be  a  witness  to  the  second  mortgage  deed,  it  is 
sufficient  notice  to  bind  him,  although  it  does  not  appear  that  he 


ix)  Fiflh.  Mtg.  683,  ed.  3 ;  647,  ed.  4.  {b)  SorreU  y.    Carpenter,  2  P.  Wms. 

(y)  8.  2.     See  Fooley  v.  Botanquet,  7      482. 
0.  D.  641,  M.  E.  (<?)  Beyfus  y.  Bullock,  7  Eq.  391,  V.  0. 

{z)  Anon.  1  Vein.  318.  Malins. 

{a)'  £isAi.  Mtg.  686,  ed.  3 ;  560,  ed.  4.  {d)  Moeatla  v.  Murgatroyd,  1  P.  Wma. 
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actually  knew  tbe  contents,  the  baxe  attestation  of  a  deed  will  not, 
without  other  circumstances,  be  sufficient  to  bind  a  party  with 
notice  of  its  contents  {e). 

It  is  material  to  bear  in  mind,  that  a  mortgagee  obtaining  a  con- 
veyance of  the  legal  estate,  or  other  security,  subsequently  to  the 
date  of  his  mortgage,  will  not  be  affected  by  an  intermediate  in- 
cumbrance, if  he  had  not  notice  at  the  time  of  the  completion  of 
his  mortgage,  notwithstanding  he  may  have  notice  in  the  inter- 
mediate time  (/) ;  unless  the  party  holding  the  legal  estate  be 
affected  with  an  express  trust,  and  then  he  cannot  get  in  the  legal 
estate  after  sux)h  notice  (^). 

Notice,  in  order  to  affect  the  Bank  of  England,  must  be  distinct 
notice  o£  an  existing  claim  upon  the  stock ;  since  the  bank  stands, 
not  in  the  position  of  a  trustee,  but  of  a  depositary  (A). 

The  notice  should  be  explicit ;  where  a  notice  of  a  charge  on  a 
policy  to  secure  a  sum  of  money  was  silent  as  to  the  premiums 
which  were  secured,  the  charge  was  postponed  as  to  the  pre- 
miums (i) 


Subsequent 
notice  does 
not  bind. 

Notice  at 
time  of 
mortgage 
necessary. 


Bank  of 
England. 


Contents  of 
notice. 


(e)  Beckett  y.  Chrdley^  1  Bro.  C.  C. 
357 ;  1  FoiAL  Eq.  160,  ed.  6  J  Bug.  Vend. 
1060,  ed.  ai,  781,  ed.  .14;  Welford ,y. 
Beezely^  1  Ves.  S.  6 ;  Harding  v.  Crethom^ 
1  Eep.  66 ;  Reed  v.  Wtlliame,  6  Taunt. 
257  ;  EancUfe  y.  Earkyne,  6  Dow.  224  ; 
Biddulph  y.  St.  John,  2  Sch.  &  Lef.  532. 

(/)  See  Worthy  v.  Birkhead,  2  Ves. 


S.   673;  Peacock  v.  Burt,  App.  Coote 
Htg;  ed.  3.    And  see  sup,  p.  406. 
,  (g)  JJlen    v.    Xniyht,    6    Ha.    272 ; 
affirmed  on  appeal. 

{h)  Eumberttone  v.  Cliasey  2  Y.  &  0. 
Exc.  209. 

(%)  BrightU  Tr,  21  Beav.  430  ;  2  Jur. 
N.  S.  300,  M.  E. 
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Principle  of 
tacking. 


Agfainst 
mortgagor. 


Expenses  of 
maintaining 
property. 


(1.)  Tacking  of  costs  and  esfpenses. 

The  doctrine  of  tacking  is  founded  on  an  application  of  the 
equitable  maxims — that  he  who  seeks  equity  shall  do  equity  to  the 
person  from  whom  he  requires  it  (a) — and  where  equities  are  equal, 
the  law  shall  prevail  (b). 

It  has  been  already  remarked  that  equity  regards  the  debt  as  the 
principal — ^the  land  as  the  pledge,  and  although  the  land  is  abso- 
lutely forfeited  at  law,  compels  the  mortgagee  to  permit  his  debtor 
to  redeem ;  but  in  so  doing,  it  adheres  to  the  first  mentioned  rule, 
viz.,  he  who  seeks  equity  shall  do  equity  to  him  from  whom  he 
requires  it;  and,  therefore,  the  Court  will  make  terms  with  the 
debtor  before  it  will  permit  him  to  redeem,  in  order  that  full 
justice  may  be  done  to  the  creditor. 

It  is  equity  that  the  debtor  shall,  before  redemption,  pay,  not 
merely  the  principal  and  interest  of  the  debt,  but  all  costs  neces- 
sarily incurred  by  the  creditor  in  maintaining  the  title  to  the 


(a)  Francis's  Maxims,  1. 


{b)  lb.  14. 
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estate  (r),  renewing  leases  {d)y  making  neoessary  repairs  {e)y  or  per*  (General 
manent  improvements  (/),  or  in  establishing  his  security  (^),  in  ^^tainiM 
preserving  the  estate  by  payment  of  head  rent  (A),  or  from  ®»*»*®- 
deterioration  (t),  or  for  the  redemption  of  land  tax  (A:),  or  in 
perfecting  the  mortgagee's  title  as  by  payment  of  the  fines  and 
fees  upon  admission  to  copyholds,  and  the  costs  of  procuring  a 
necessary  Act  of  Parliament  (/),  also  fines  in  a  buUding  society 
mortgage  (m),  discounts  on  the  renewal  of  bills  of  exchange 
secured  by  the  mortgage  discounts  (n),  also  the  costs  of  the  mort- 
gagee's solicitor  on  paying  o£E  the  mortgage,  and  making  out  a 
Ust  of  deeds  (o),  and  the  costs  of  an  order  for  the  delivery  of  the 
title  deeds  out  of  chambers,  where  they  have  been  deposited  in  a 
regular  suit  for  the  administration  of  the  mortgagee's  estate  {p) ; 
but  where  the  mortgagees  were  executors  and  engaged  in  an 
administration  suit,  and  the  mortgagor  had  no  notice  of  the  suit 
nor  of  their  character  of  executors,  and  the  title  deeds  were  after- 
wards in  pursuance  of  an  order  in  the  suit  deposited  in  the 
Master's  office,  the  costs  of  getting  the  deeds  out  of  the  office  on 
redemption  were  fixed  on  the  mortgagees  (q). 

The  mortgagee  is  entitled  to  costs,  notwithstanding  that  rests  Notwith- 
are  directed,  if  any  sum  was  due  when  the  action  was  brought  (r) ;  j^  Sreoted. 
and  notwithstanding  an  over-statement  of  account,  or  extending 
his  claim  too  far,  or  a  refusal  to  furnish  accounts  (s). 

The  mortgagee  is  entitled  to  the  costs  originally  falling  on  him-  Coeta  of 
self  m  suits  for  redemption  or  foreclosure,  which,  with  the  pnncipal  redemption. 


(e)  Gadftey  y.  TTatsan,  3  Atk.  518; 
and  sup.  p.  720 ;  Langton  t.  Z.  18  Jar. 
1092;  1  Jnr.  N.  S.  1078;  FhetU  v. 
Gillany  6  Ha.  1;  Sandon  y.  Sooper,  6 
Beav.  246  ;  12  L.  J.  Ch.  309. 

{d)  Luean  ^.  Meriins,  1  Wils.  34;  3 
Aik.  4  ;  Manhve  v.  Bate^  2  Vem.  84 ; 
JFoolUy  T.  Drag,  2  Anat.  551,  sup.  p.  2C7. 

{e)  JECardjf  Y.  Beeves,  4  Yes.  480.  See 
at  large,  sup.  p.  814. 

(/)  See  the  decree  in  Webb  y.  Borke, 
sttp.;  and  Godfrey  v.  Watson,  sup.; 
Sipkins  y.  Amery,  2  Gifi.  292 ;  6  Jur. 

N.  8.  1047. 

(^)  BeUy  y.  Waihen,  18  L.  J.  Gh.  281 ; 
7  Ha.  861 ;  14  Jnr.  9 ;  affirmed,  1  De  G. 
K.  &G.  16;  16  Jur.  47. 

(A)  Burrowes  v.  Molloy,  2  J.  &  L.  521. 

(i)  Burrowes  y.  Molloy,  2  ib.  621 ;  Bran^ 
don  V.  B.  10  W.  R.  287,  V.  0.  Kinderdey. 

(k)  KnowUs   y.    Chapman,    Set.   226, 


ed.  2  ;  467,  ed.  3;  and  1070, 1080,  ed.  4. 

(Q  Fish.  Mtg.  946,  ed.  3 ;  881,  923, 
ed.  4;  Ledger  y.  Groom,  H.  B.  Set. 
1080,  ed.  4. 

(m)  Provident,  ^e.  See.  y.  Greenhill,  9 
Ch.  D.  122 ;  38  L.  T.  N.  S.  140,  V.  0. 
Bacon ;  Pilkington  y.  Baker,  W.  N.  1877 
—210,  V.  0.  HaU ;  Parker  y.  Butcher^ 
3  Eq.  762,  lif .  B. 

{n)  Fenton  y.  Blackwood,  5  J.  G.  167. 

(o)  WakeJUld  y.  Newbon,  8  Jnr.  735, 
Q.  B. ;  18  Jnr.  Pt.  2,  176. 

{p)  Burden  y.  Oldaker,  1  Coll.  105. 
And  see  Beed  y.  Freer,  13  L.  J.  Ch.  417, 
V.  C.  Knight  Bruce. 

{g)  Beed  y.  Freer,  sup. 

(r)  Barlow  y.  Gains,  23  Beay.  244. 

(«)  Norton  y.  Cooper,  5  De  G.  M.  &  G. 
728 ;  CotUreU  y.  Stratum,  8  Ch.  295, 
L.  C.  &  J. ;  Cottrell  y.  Finney,  9  ib, 
551 ;  Loftus  y.  Swift,  2  Sch.  &  Lef.  657. 
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and  interest,  form  one  debt.  This  includes  tlie  costs  of  his  trostee 
made  defendant  (t) ;  also  the  mortgagee's  costs  of  appeal  when  the 
decision  is  reversed  (u) ;  and  also  the  costs  relating  to  another 
estate  which  the  mortgagor  has  wrongfidly  included  in  his  suit 
for  redemption  (x) ;  and  also  where  two  mortgagees  are  entitled 
in  different  proportions  to  the  mortgage  money,  and  one  of  the 
mortgagees  is  made  a  defendant^  the  costs  of  the  latter  must  be 
paid(y). 

And  a  judgment  creditor  of  a  mortgagee  suing  for  a  sale  of  the 
mortgage  is  entitled  to  his  costs  against  the  mortgagee  and  mort- 
gagor (2). 

The  mortgagee  will  be  allowed  the  costs  of  all  actions  of  eject- 
ment or  for  the  recovery  of  land  or  otherwise  properly  incurred  («), 
including  costs  against  a  surety  (6). 

But  an  equitable  mortgagee  will  not  be  allowed  the  costs  of  an 
unsuccessful  attempt  to  defend  an  action  at  law  for  the  recovery  of 
the  premises  (c).  As  a  general  rule,  however,  an  equitable  mort- 
gagee is  entitled  to  the  same  costs  as  a  legal  mortgagee  {d ) ;  save 
in  bankruptcy  in  a  case  where  there  is  no  written  memorandum 
accompanying  the  deposit  of  title  deeds  (e). 

Nor  will  the  costs  be  allowed  of  an  unsuccessful  suit  by  the 
mortgagee  for  specific  performance  when  selKng  under  his  power  of 
sale,  which  fails  from  the  naisdescription  of  the  premises  in  his  con- 
tract (/) ;  nor  the  costs  of  defending  his  title  to  the  mortgage  debt 
against  a  third  party  (g) ;  nor  the  costs  of  an  unsuccessful  defence 
to  a  suit  against  the  mortgagee  by  the  tenant  for  life  to  set  aside 
the  mortgage  as  against  the  remainderman  (h) ;  but  the  mortgagor 
cannot  get  back  the  property  until  he  has  paid  his  surety  these 
costs  and  all  other  costs  properly  incurred  by  his  surety  (A). 

Costs  of  defending  an  action  being  a  simple  contract  debt  cannot 
be  tacked  against  a  second  mortgagee  (i) ;  sed  qucsre  if  properly 
incurred. 


(t)  Browne  y.  lockhart,  10  Sim.  426. 
(m)  Addison  v.  Cox,  8  Ch.  76. 
{x)  Batehelor  Y.  MiddUton^  6  Ha.  86. 
(y)  Davenport  v.  Jamee^  7  ih,  249. 
(s)  Clare  v.  Wood,  4  ib.  81. 

(a)  Merriman  r.  Bonner,  10  Jur.  N.  S. 
534,  V.  C.  Kindtrsley ;  Ellieon  v.  Wright, 
3  Russ.  468. 

(b)  EllUon  V.  Wright,  sup. 

(c)  Dryden  v.  Frost,  3  My.  &  Cr.  670. 
\d)  Per  V.  C.  E.  in  Lewis  v.  John^  9 


Sim.  366.  And  see  Connell  t.  Bardie,  3 
Y.  &  C.  682 ;  The  Queen  y.  Chambers,  4 
f*.  64  ;  Wade  v.  Ward,  4  Drew.  602. 

(e)  Sup,  p.  433  (m). 

(/)  Tears  v.  Ceeley,  16  Beay.  209. 

(p)  Tarkerv.  Watkins,  2  Jo.  133. 

(A)  TarkerT,  Watkins,  sup,; Be ITeane, 
12  Eq.  123,  V.  C.  Wood. 

(i)  South  V.  Bioxam,  2  H.  &  M.  457 ; 
11  Jur.  N.  S.  319;  34  L.  J.  Ch. 
369. 
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On  redemption  by  a  second  mortgagee,  the  first  mortgagee  will  Costs  of 
be  allowed  extra  costs  incurred  by  him  in  foreclosing  the  mort-  ^owed^ 

gagor  (A-).  redemption 

Solicitor-mortgagee  is  only  allowed  costs  out  of  pocket  (/).  Solicitor- 

The  mortgagor,  on  redemption,  must  also  pay  the  costs  of  all  "mortgagee. 

«       Costs  Ox  TieP' 

persons  claiming  under  the  mortgagee,  although  the  mortgage  be  gons  claiming 
carried  by  the  mortgagee  into  settlement  {m).    And  upon  this  prin-  ^^  ^^^' 
ciple,  he  must  pay  the  costs  of  the  proceedings  in  chambers,  and  of 
the  petition,  to  establish  the  devisee  or  infant  heir  of  the  mortgagee 
a  trustee  within  the  Trustee  Acts  («),  and  the  costs  of  the  convey- 
ance from  such  devisee  or  heir  (o). 

So  the  additional  costs  caused  by  an  assignment  by  a  second  Extra  costs, 
mortgagee  of  his  mortgage,  pending  a  foreclosure  suit  by  the  first 
mortgage,  will  fall  on  the  estate ;  though  otherwise  as  to  the  extra 
costs  in  such  suit  occasioned  by  the  assignment  by  the  first  mort- 
gagee after  institution  of  the  suit,  such  assignment  being  of  such  a 
nature  as  to  make  the  suit  wholly  inefficient  (p). 

And  the  mortgagee  will  be  allowed  the  costs  of  taking  out  Costs  of 
administration  to  tho  mortgagor,  as  principal  creditor  (g),  or  to  an  ^^'^'*^' 
incumbrancer  under  the  will  of  the  mortgagor,  as  a  necessary  party 
to  foreclosure  (r).  But,  to  entitle  the  mortgagee  to  his  costs  of  the 
proceedings  in  the  Ecclesiastical  Courts  for  obtaining  such  adminis- 
tration, he  must  make  out  his  case  for  such  costs  on  the  record, 
if  the  proceedings  referred  to  took  place  before  the  action  was 
commenced  (s) ;  and  the  mortgagee  cannot  recover,  as  against  the 
devisees  of  the  mortgaged  estate,  the  expenses  of  an  action  on  a 
bond  against  the  mortgagor's  executors  (t). 

So  if  the  costs  incurred  are  altogether  irrelevant  to  the  mortgage,  oosts 
they  will  not  be  allowed,  as  in  the  instance  of  tiie  costs  attending  a  ^^^^^  ^ 
deed  executed  by  the  mortgagee  to  a  cestui  que  trust  who  lends  biTin 
the  money  (u),  and  in  a  case  {x)  in  which  a  devisee  of  a  mortgagee 


(Jt)  Lomax  v.  mde,  2  Vem.  186. 

(Q  SelaUr  y.  Cottam,  3  Jar.  N.  S.  630, 
V.  C.  Eindersley;  Gregff  y.  Stater,  22 
Beay.  314 ;  2  Jar.  N.  S.  246. 

(m)  Wetherell  y.  Collint,  3  Had.  266 ; 
Bartle  y.  Wilkin,  8  Sim.  238  ;  Burden  y. 
Oldaker,  1  CoU.  106. 

(n)  Exp,  Ommaney,  10  Sim.  228;  King 
T.  Smith,  6  Ha.  473.  And  see  tup,  p. 
828. 

(o)  Exp.  Cant,  10  Yes.  664.  Bat  see 
the  late  Act,  eup,  p.  829. 


{p)  Colet  y.  Forrest,  10  Beay.  662. 
And  see  inf.  when  assignment  is  after 
decree  to  aocoonti  p.  1098. 

(g)  Ramsden  y.  Langley,  2  Vem.  636  ; 
Lomax  y.  Sid^,  sup, 

(r)  Sunt  y.  Foumes,  9  Ves.  70. 

(«)  WardY,  Barton,  11  Sim.  634. 

(t)  Lewis  y.  John,  sup, 

(m)  Ifartin  Demandant,  6  Bing.  160. 

\z)  Skipp  y.  Wyatt,  1  Cox,  363.  See 
Fish.  Htg.  1006,  ed.  3 ;  914,  ed.  4. 
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filed  his  bill  against  the  heir  and  execlitor  of  the  mortgagor  for 
foreclosure,  and  also  against  the  heir-at-law  of  the  mortgagee  for 
establishing  the  will,  it  was  ordered  that  the  plaintiff  should  pay 
the  heir  of  the  mortgagee  his  costs,  and  that  he  should  not  be 
entitled  to  have  them  from  the  estate  (i/) ;  as  the  heir  of  the  mort- 
gagee is  not  a  necessary  party  to  an  action  for  foreclosure  by  the 
devisee  of  the  mortgagee  (z) ;  a  distinction  will,  of  course,  be 
drawn  between  the  before-mentioned  case,  in  which  the  concurrence 
of  the  heir-at-law  of  the  mortgagee  was  necessary  only  to  the 
establishment  of  the  devisee's  title,  and  the  case  of  costs  arising 
from  the  nature  of  the  assurance  required  in  the  conveyance  of  the 
mortgaged  estate ;  as,  for  example,  if  prior  to  3  &  4  "Wm.  IV.  o.  74, 
a  fine  were  necessary  to  divest  the  estate  from  a  feme  covertj  or 
if  the  mortgagor  become  bankrupt  and  his  trustee  is  made  party 
to  the  action  and  disclaim  all  interest  (a)  ;  in  which  cases  the  ex- 
penses must  be  borne  by  the  mortgagor  or  his  trustee,  unless  in 
the  case  of  disclaimer  the  trustee  is  unnecessarily  made  party  to 
the  action  of  foreclosure  (6).  Nor  will  the  mortgagee  be  allowed 
the  costs  of  his  petition  for  leave  to  bid  at  the  sale  of  the  mort- 
gaged estate  {c). 

Where  the  mortgagee  claims  any  extra  costs  or  extraordinary 
expenses,  the  decree  must  contain  an  inquiry  as  to  costs,  charges, 
and  expenses,  other  than  costs  of  suit  (</),  and  a  sufficient  ground 
must  be  laid  for  such  inquiry  {e) ;  and  where  such  inquiry  has 
been  omitted,  it  will  not  be  supplied  on  further  consideration  or 
on  petition  (/). 

The  mortgagee  of  a  fund  in  Court  will  be  entitled  to  the  costs 
of  obtaining  a  stop  order  if  the  mortgage  deed  empowers  him  to 
apply  to  the  Court  for  this  purpose ;  but  he  will  not  be  entitled  as 
of  course  to  these  costs  (g)  \  and  see  (A).    In  practice,  questions  of 


(y)   WiUoH  Y.  MHcalfe,  3  Mad.  45. 

(z)  How  V.  Viguresy  1  Bep.  in  Gh.  32 ; 
1  Eq.  Oa.  Abr.  818,  pi.  6. 

(«)  CoUtm  V.  Shirley^  1  Rnss.  &  My. 
638  ;  Appleby  v.  Duke,  1  Ha.  303;  1  Ph. 
272 ;  Cash  y.  Belcher,  1  Ha.  810 ;  over- 
mling  Woodward  t.  JECaddon,  4  Sim.  606 ; 
Weaving  v.  Count,  6  ih,  439 ;  Feake  y. 
Oibbon,  2  Buss.  &  My.  364.  As  to  the 
costs  of  a  party  disclaiming,  see  eup. 
p.  799,  and  inf,  p.  1096 ;  Boswell  v. 
Tucker,  1  Beav.  493. 

(A)  Thompson  v.  Kendall,  9  Sim.  397. 


{e)  Exp,  TFllliami,  I  Dea.  &  Chit.  489. 

{d)  MerHman  v.  Bonner,  10  Jur.  N.  S. 
634,  y.  C.  Eindersley;  1  Seton,  Deo. 
380,  396,  ed.  3;  I%ptoH  Green  Co.  y. 
Tipton  Moat  Co.  7  Gh.  D.  192,  Jesae!, 
M.  B. 

{e)  Merriman  y.  Bonner,  eup.;  Bolin' 
broke  v.  Hinde,  25  Ch.  D.  796,  Pearson,  J. 

(/)  fforloek  y.  Smith,  I  Coll.  298 ; 
Barron  y.  Lancejield,  17  Beay.  208. 

(ff)   Waddilove  y.  Taylor,  6  Ha.  307. 

(h)  Grinuby  y.  W^Bter,  8  W.  B.  726, 
V.  C.  Eindersley. 
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this  kind  are  usually  precluded  by  the  expense  of  obtaining  a  stop 
order  being  retained  out  of  the  loan  (/). 

All  just  allowances,  however,  are  made  without  any  direction  in  Just  allow- 
the  decree  {k).    The  costs  of  an  action  were  included  under  the 
term  "just  allowances,"  especially  as  the  costs  of  actions  were 
covered  by  the  terms  of  the  deed  (/).    As  to  extra  costs  of  compen- 
sation under  a  company's  Act,  see  (m). 

The  costs  of  an  abortive  sale  under  the  mortgage  were  allowed 
without  special  order  in  (w),  though  the  sale  went  off  from  the 
dishonour  of  a  bidder's  cheque  accepted  by  the  auctioneer  without 
inquiry  as  to  his  stability  (o). 

A  mortgagee  was  held  entitled  to  the  costs  of  an  adjournment 
to  the  judge,  where  the  point  raised  was  arguable,  though  it  was 
decided  against  him  {p). 

Costs  properly  incurred  are  not  the  subject  of  an  action  by  the  Action  for 
mortgagee,   although  they  are  recoyerable  as  the  price  of  re-  ^cJorcd?*''^ 
demption  {q). 

The  mortgagee  will  be  refused  his  costs  if  he  be  guilty  of  gross  Mortgagee 
misconduct  (r),  as  in  the  following  cases :  denying  the  right  of  ^^^^^^^^^^ 
redemption,  except  on  paying  off  two  securities,  one  of  which  was 
not  due  (s) ;  disputing  the  priority  of  a  subsequently  registered 
mortgage  over  an  unregistered  charge  (t) ;  impeding  the  taking  of 
the  account  {u) ;  delaying  redemption  by  failing  to  attend  at  the 
place  and  time  appointed  for  settling  the  matter  {x) ;  claiming 
more  than  was  due  coupled  with  misconduct  (y) ;  delaying  (as  one 
of  three  trustees  in  whom  the  mortgage  was  vested)  redemption, 
by  an  untenable  claim  to  receive  tiie  interest  beneficially  (x) ; 
making  an  unfounded  further  claim  after  payment  in  full  (z) ; 
Betting  up  the  mortgage  deed  as  an  absolute  conveyance  (a) ; 


(0  2  Day.  Cony.  1132,  ed.  3;  580, 
ed.  4  ;  and  sup,  p.  801. 

{k)  Old.  XXXin.  r.  8. 

(/)  Blackford  y.  DavU,  4  Ch.  304. 
And  see  TFilk^  v.  Samion,  7  Ch.  D. 
188,  Jessel,  K.  B. ;  and  Sees  r.  Metro* 
polUan  Board  of  Worke^  14  Ch.  D.  372, 
IVy,  J. ;  Bolinbroke  y.  Hinde,  sup, 

(m)  Bees  y.  Metropolitan  Board  of 
Worka,  sup. 

(n)  Webster  y.  Bxtteson,  W.  N.  1882— 
10,  V.  0.  HalL 

(o)  Farrer  y.  lacy,  26  Ch.  D.  636, 
Ifortli,  J. 

{p)  Be  JFatts^  22  Ch.  D.  1,  C.  A. 


(q)  Be  Sneyd,  26  Ch.  D.  838,  C.  A. 

(r)  Moeatta  y.  Murgatroyd^  1  P.  Wms. 
393. 

(«)  Credland  y.  Potter,  10  Ch.  13 ;  18 
Eq.  360,  y.  0.  Baoon.  And  see  Ibm- 
Unson  y.  Oregg,  16  W.  R.  61,  M.  R.  ; 
Marvey  y.  Tebbutt,  IJ.  &  W.  197,  203. 

(t)  Credland  y.  Better,  sup. 

(»)  DetiUin  y.  Gale,  7  Vee.  686. 

{x)  Cliff  y.  TTadsworth,  2  T.  &  C.  C. 
598. 

(y)  Snagg  y.  Frizell,  IJ.  &  L.  383. 

(«)  Gregg  y.  Slater,  22  Beay.  314 ;  25 
L.  J.  Ch.  440 ;  2  Jnr.  N.  S.  24. 

(a)  Baker  v.  TFind,  1  Ves.  160. 
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making  an  unsufitained  charge  of  fraud  (A) ;  abuse  of  trust  reposed 
in  him  by  mortgagor  and  manifest  intention  to  get  the  estate  into 
his  own  hands  {c) ;  fraudulent  and  unfair  dealing  {d) ;  permitting 
bj  negligence  a  fraud  to  be  perpetrated,  though  personally  inno- 
cent of  fraud  (e) ;  improperly  resisting  a  suit  (by  subsequent 
incumbrancer)  to  rectify  a  mistsike  affecting  the  security  (/) ; 
rendering  a  redemption  suit  necessary  by  refusing  as  mortgagee 
in  possession  to  render  an  account  {g) ;  increasing  the  costs  by 
making  unnecessary  parties  or  by  adducing  unnecessary  evidence ; 
(where  this  has  been  done  the  mortgagee  must  pay  such  costs, 
and  will  not  get  them  over  though  he  may  get  the  general 
costs  (A) ) ;  dealing  with  the  mortgagor  behind  the  back  of  an 
incumbrancer  whose  claim  was  known  to  him,  and  attempting  to 
deprive  him  of  his  security  (t) ;  making  a  claim  under  an  illegal 
contract  (k) ;  or  by  the  loss  of  vouchers  causing  unnecessary  costs 
of  account  (/). 

But  a  mortgagor  will  lose  his  right  to  costs  which  he  daima 
against  the  mortgagee,  if,  upon  an  action  for  redemption  and  con- 
taining charges  of  oppression  and  misconduct,  and  praying  that  he 
may  be  fixed  with  the  costs  of  the  suit,  the  mortgagor  consents  to 
an  immediate  decree  for  an  account  reserving  costs,  but  without 
making  the  special  circumstances  of  the  case  a  part  of  the  reference 
to  chambers  (m). 

The  costs  of  an  action  brought  by  strangers,  who  prove  eventually 
to  have  no  real  title  to  recover  the  proceeds  of  an  execution  levied 
by  the  mortgagee  under  a  judgment  confessed  by  the  mortgagor, 
ore  not  recoverable  by  the  mortgagee  "as  costs  and  charges 
attending  the  judgment "  (n). 

In  a  case  where  a  man  had  mixed  up  the  character  of  trustee, 
mortgagee,  and  agent,  the  Court,  on  a  decree  for  a  reconveyance 
on  further  directions  refused  to  allow  him  interest  on  the  balance 
originally  found  due  to  him  by  the  Master's  report,  and,  as  he  had 


(A)  West  v..  Jons$t  1  Sim.  N.  8.  218. 
And    eee  CoekeU  v.    Taylor,   16  Beav. 

127. 
(<?)  ThamhiU  v.  JEvans,  2  Atk.  330. 
(d)  Moronyy.  O'Dea,  1  Ba.  &  Be.  109, 

121,  n. 

{e)  Sioma  v.  Holtom,  16  Beav.  259. 

(/)  Earryman  v.  CoUina,  18  t*.  11 ;  18 
Jur.  601 ;  affirmed  L.  J.  March  18, 1854, 
Set.  1060,  ed.  4. 

(^)  Fowelly.  TrotUr,  1  Dr.  &  Sm.  388. 


(A)  Coles  y.  Forrest,  10  Beay.  662; 
CoekeU  y.  Taylor,  sup,;  Audsley  y.  JToni, 
26  Beay.  195.  And  see  Booth  y.  Cres' 
wieke,  8  Sim.  352 ;  8  Jur.  323;  13  L.  J. 
Ch.  217. 

(t)   Taylor  y.  Baker,  Dan.  82. 

{k)  Johnson  y.  Williamshurst,  1  L.  J. 
Ch.  112,  V.  C.E. 

(0  Briee  y.  P.  16  ib,  13,  M.  E. 

(m)  Dunstan  y.  Fatterson,  2  Fh.  341. 

\n)  Doe  y.  Roe,  6  Bing.  447. 
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lost  some  of  his  vouchers,  refused  him  the  costs  of  taking  the 
account  (n). 

In  some  cases  where  the  right  of  redemption  is  doubtful,  the 
suit  is  dismissed  without  costs  {o). 

Q-enerally  the  mortgagee  will  be  fixed  with  the  costs  of  a  ground-  Mortgagee 
less  defence,  e.g.y  resisting  the  right  of  redemption  (jt?),  insisting  withoosta. 
that  the  mortgage  was  an  absolute  conveyance  (r/),  or  setting  up 
adverse  possession  for  twenty  years  (r) ;  setting  up  charges  of 
fraud  or  connivance  which  he  cannot  substantiate  («) ;  or  impro- 
perly joining  parties  whether  plaintiffs  or  defendants  {fj ;  and  with 
additional  costs  caused  by  the  frame  of  his  suit  (w) ;  and  in  other 
cases  he  has  been  compelled  to  pay  costs  (a?) ;  as  costs  occasioned  by 
the  loss  of  the  title  deeds  (y) ;  the  costs  of  a  suit  rendered  neces- 
sary by  third  parties  in  consequence  of  his  unjust  claims,  though 
not  the  costs  of  the  mortgagor  or  his  assignees,  co-defendants  with 
him  in  such  suit,  if  necessaoy  parties  (z) ;  and  of  a  suit  to  set  aside 
a  sale  by  the  mortgagee  under  a  power  as  oppressive  upon  the 
mortgagor  (a).  So  the  additional  expense  caused  by  the  incon- 
venient method  adopted  by  the  mortgagee  or  his  representatives  in 
mixing  up  several  distinct  mortgages  in  one  deed  (6). 

So  where  a  day  was  fixed  for  paying  off  the  mortgage,  and  the 
deed  of  reconveyance  was  prepared,  but  the  mortgagor  was  pre- 
vented from  paying  the  debt  by  a  disagreement  between  the  parties 
entitled  to  receive  the  money,  the  costs  of  the  redemption  suit  were 
thrown  on  one  of  those  parties  (c).  So  the  costs  of  an  action 
brought  by  strangers,  and  which  might  have  been  successfully 
defended,  must  be  borne  by  the  mortgagee  (d) ;  or  where  a  mort- 


(w)  Price  v.  P.  tup. 

[o)  Kirkham  y.  Smith,  1  Ves.  S.  257; 
Teulon  v.  Curtit,  Yo.  610. 

{p)  Harvey  v.  Tebbutty  IJ.  &  W.  197  ; 
WhitJUld  V.  Parjttt,  4  De  G.  &  S.  244;  15 
Jut.  862  ;  Perkint  v.  Bradley ,  1  Ha.  233; 
Wheaton  y.  Graham,  24  Beav.  483;  Price 
V.  BerringtWy  7  Ha.  410 ;  Powell  v. 
Boberta,  9  Eq.  171,  V.  C.  Stuart. 

{q)  England  y.  Codrington,  1  Ed.  169. 

(r)  Moore  y.  Painter,  6  Jur.  903. 

(«)  Green  y.  Brigge,  6  Ha.  632 ;  Weet 
y.  Jonee,  tup, 

(t)  Pearce  y.  Watkint,  6  De  Q.  &  S. 
817;  Booth  y.  Cretwieke,  tup.;  Delabere 
y.  Norwood,  3  Sw.  144. 

{u)  Philipt  y.  Datiet,  7  Jur.  62 ;  Green- 
icood  y.  Pirth,  2  Ha.  241,  n. ;  6  Jur.  767 ; 

C. — ^\'OL.  II. 


Capper  v.  Terrington,  1  OoU.  103. 

{x)  Detillin  v.  Gale,  7  Ves.  683; 
Morong  y.  O^Dea,  tup.  And  see  Hoven- 
den's  note  to  Lord  Cranttown  y.  Johntton, 
3  Ves.  170;  6  ib.  277;  1  Hoy.  Suppl. 
365. 

(y)  Sup.  p.  818. 

(z)   Green  v.  Briggs,  tup. 

(a)  Matthie  y.  Edwarda,  2  OoU.  465, 
though  reyersed  on  appeal  on  the  prin- 
cipal point,  Jonet  y.  Matthie,  16  L.  J. 
Ch.  405,  N.  S. ;  11  Jur.  604.  And  see 
Rider  y.  Jonet,  2  Y.  &  C.  C.  0.  329. 

{b)  Capper  y.  Terrington,  tup. 

\e)  Cliff  Y.  Wadtworth,  2  Y.  &  0. 0.  C. 
698. 

(d)  Doe  y.  Itoe,  6  Bing.  447. 
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gagee  with  a  power  of  Bale  unnecessarily  brings  an  action  for  a 
sale,  subsequent  incumbrancers  are  entitled  to  their  costs  of  the 
suit(e). 

So  after  payment  or  tender  of  the  amount  due  by  the  mort- 
gagor (/),  or  anyone  representing  him,  or  by  a  puisne  incum- 
brancer {g) ;  and,  whether  before  or  after  action,  if  the  mortgagee 
refuses  such  tender,  or  proceeds  after  payment,  he  must  pay  the 
costs  of  suit  or  the  subsequent  costs,  as  the  case  may  be. 

Where  the  costs  are  unascertained  and  the  security  ample,  or  a 
sufficient  sum  is  tendered  to  cover  the  costs,  the  mortgagee  will 
proceed  at  his  peril  (A). 

But  if  the  mortgagor  make  no  tender,  but  merely  offer  to  pay 
the  amount  due  and  costs,  he  will  not  save  the  costs  (t). 

Where  a  tender  has  been  made  and  refused,  the  application  that 
the  mortgagee  may  pay  the  costs  may  be  made  either  by  motion  or 
petition  supported  by  affidavits  of  tender  and  refusal  {k). 

If  a  mortgagee  commence  an  action  of  foreclosure,  or  pray  a 
to  mortgagee,  sfide,  and  it  is  found  that  nothing  was  due  to  him  when  he  brought 
his  action,  he  will  be  decreed  to  pay  all  the  costs,  including  those 
of  the  reference  and  taking  the  accounts  (/).  But  where  the 
original  decree  has  directed  the  costs  of  the  mortgagee  to  be  taxed, 
it  seems  that  he  will  be  entitled  to  his  costs  without  exception  as 
to  any  part  of  the  cause,  though  it  appears  at  the  hearing  on 
further  directions,  that  the  debt  was  paid  off  before  the  commence- 
ment of  the  suit,  and  that  he  has  set  up  an  improper  defence  (m). 

The  objection  to  the  form  of  decree  must  be  made  at  the  hear- 
ing, for  the  Court  will  not,  on  grounds  which  might  then  have 
been  urged,  review  the  taxation  (w). 


When 


(tf)  W<mtner  v.  Wright,  2  Sim.  643 ; 
Cooke  V.  Broum,  4  Y.  &  C.  Exo.  227  ;  9 
L.  J.  N.  S.  Exo.  Eq.  41 ;  Alston  y. 
Tarker,  5  L.  J.  N.  8.  db.  3,  M.  R. ; 
see  8tip.  p.  282. 

(/)  Robertt  v.  Williams,  4  Ha.  129 ; 
Wilson  T.  Cluer,  4  Beav.  214.  And  see 
Hodge*  y.  Croydon  Canal  Co,  3  t^.  86; 
Shuttleworth  y.  Zowther,  7  Ves.  686 ; 
cited,  Harmer  y.  Priestley ,  16Beay.  669; 
22  L.  J.  Ch.  1041,  M.  B. ;  Mosken  y. 
Sineock,  11  Jur.  N.  S.  477 ;  13  W.  R. 
487,  V.  C.  Kindereley. 

{g)  Smith  y.  Oreen,  1  Coll.  666. 

(h)  Jenkins  y.  Jones,  2  Giff.  99 ;  Morley 
y.  Bridges,  2  Coll.  621 ;  Broad  y.  Selfe, 


9  Jur.  N.  S.  886,  M.  B. 

(i)  Oammon  y.  Stone,  I  Vee.  8.  339. 
But  see  Sentanee  y.  Porter,  7  Ha.  426  ; 
18  L.  J.  Ch.  448. 

{k)  Sentanee  y.  Porter,  sup. 

(/)  Binnington  y.  Sartoood,  T.  &  B. 
477;  Morris  y.  Islip,  23  Beay.  244; 
Montgomery  y.  Calland,  14  Sim.  81. 

(m)  Binnington  y.  Harwood,  sup,; 
Wilson  y.  Metcalfe,  1  Boss.  630 ;  Quar^ 
rell  y.  Beekford,  1  Mad.  269 ;  Barlow 
y.  Gains,  23  Beay.  244;  Montgomery  y. 
Calland,  sup. 

(«)  Price  Y.M'Beth,  10  Jur.  N.  8.  679; 
12  W.  B.  818,  V.  C.  Stuart;  Oilberl  y. 
Golding,  2  Anst.  442. 
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Where  overpayment  is  alleged,  the  usual  course  is  to  reserve 
the  costs  until  the  result  of  the  account  is  certified  (o),  and,  to  save 
the  expense  of  coming  to  the  Court  on  further  consideration,  a 
direction  that  the  mortgagee  shall  pay  the  costs  if  the  amount  due 
has  been  pcdd  or  does  not  exceed  a  tender,  may  be  added  to  the 
decree  at  the  hearing  {p). 

And  if,  after  a  decree  to  account,  the  mortgagee  assigns  over  his  Costa  on 
mortgage,  he  must  pay  the  costs  of  the  supplemental  action  for  pen^^%e. 
bringing  the  assignee  before  the  Court  (q) ;    and  the  mortgagee 
must  also  pay  the  costs  of  bringing  an  insolvent  mortgagor  un- 
necessarily before  the  Court  in  a  suit  for  foreclosure  (r). 

In  some  cases  the  costs  are  set  off  against  the  amount  due  to  the  Set-off  of 
mortgagee  (.).  SS^^* 

Where  a  mesne  mortgagee  whose  mortgage  comprises  all  the  *^®^*- 
lands,  parts  of  which  are  charged  with  prior  and  subsequent  mort-  cc»te^am<mg^ 
gages,  has  brought  his  action  for  redemption  and  foreclosure,  and  ^^^ 
a  decree  for  sale  and  apportionment  of  the  proceeds  of  the  whole  of 
the  lands  has  been  made  with  consent  of  all  parties,  the  costs  of 
each  mortgagee  will  be  paid  out  of  the  sum  apportioned  in  respect 
of  the  estate  charged  with  his  mortgage,  and  not  out  of  the  general 

fund(0. 

When  a  mortgagee,  being  liable  to  costs,  dies  before  payment,  Death  of 
and  his  executors  bring  a  new  action  for  foreclosure  without  re-  i^orl^^- 
viving,  they  cannot  recover  any  costs  in  the  second  action  unless  "^®^*- 
they  submit  to  pay  the  testator's  costs  in  the  first  suit  (w). 

Where  a  mortgagee  would,  if  solvent,  have  been  fixed  with  any  Mortgagee 
costs,  if  he  become  insolvent  and  so  unable  to  pay,  he  shall  not  "^  ^^^' 
receive  his  general  costs  {x). 

A  claim  that  the  mortgagee  should  be  fixed  with  the  costs  should 
be  included  in  the  original  inquiry,  for  the  Court  will  not  attend 
afterwards  to  evidence  upon  the  subject  (y). 

Although  the  mortgagee  is  fixed  with  so  much  of  the  costs  as  Ordinary 

costs  allowed. 

(o)  Set  1061,  ed.  4.  (0  Xm  ▼•  Loekhart,  10  Beay.  320 ;  16 

{p)  HoBken  v.  Sincoek,  sup,  L.  J.  Ch.  619. 

(q)  Barry  y.  Wrey,  3  Bnss.  466.  («)  Long  y.  Sloriey  9  Ha.  642  ;  16  Jnr. 

(r)  ColUm  y.  ShirUy,  1  B.  &  H.  638 ;  349 ;  21  L.  J.  Ch.  621. 

Eoehfart  y.  Baitersby^  2  H.  L.  388.  (2:)  Rider  y.  Jonea^  2  T.  &  C.  C.  0. 

(«)   WkeaUmY,  Graham^  24  Beay:  483;  336. 

Cewtby  y.  Day,  6  Jur.  N.  S.  1199;  1  (y)  Dunstan  y.  Fatlertan,  2  Ph.  341 ; 

GiflP.  316 ;  Banks  y.  WhittaU,  1  De  G.  &  16  L.  J.  Ch.  404  ;  Wright  y.  Jimes,  0.  P. 

8.  541 ;  West  y.  Jfrnes,  1  Sim.  N.  S.  218.  Coop.  493. 
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are  occasioned  by  his  misconduct,  he  will  be  allowed  his  ordinary 
costs  of  suit  (2). 

There  was  formerly  a  difficulty  in  a  mortgagor  obtaining  the 
taxation  of  the  biU  of  costs  incurred  by  the  mortgagee ;  but  under 
6  &  7  Vict.  c.  73,  ss.  38,  41,  such  taxation  may  be  obtained 
either  before  or  after  payment ;  though  in  the  latter  case  special 
circumstances  must  be  shewn,  and  an  ex  parte  order  for  taxation 
cannot  be  obtained  (a),  and  statements  of  errors  or  overcharges 
must  be  specific  {b) ;  nor  will  slight  overcharges  support  such  an 
application,  unless  there  be  undue  pressure  or  surprise  on  the  part 
of  the  solicitor  (c),  and  without  such  ground  mere  payment  under 
protest  will  not  avail  the  mortgagor  {d) ;  though  where  the  over- 
charges are  so  gross  as  to  amount  to  fraud  or  improper  conduct,  the 
Court  will  grant  relief  after  any  length  of  time,  though  payment 
be  made  without  protest  {e). 

But  the  taxation  must  still  be  carried  on  upon  the  same  principle 
as  the  taxation  would  be  made  as  between  the  mortgagee  and 
solicitor  (/) ;  and  if  the  action  contain  charges  which  the  mortgagee 
cannot  support  as  against  the  mortgagor,  and  the  mortgagor  pays 
such  charges  though  under  protest,  he  cannot  recover  back  the 
amount  from  the  solicitor,  but  must  look  to  the  mortgagee  who  has 
improperly  subjected  the  estate  or  deeds  to  a  claim  which,  as  against 
the  mortgagor,  was  unauthorised  {g). 

Where  in  a  foreclosure  action  the  mortgagor  put  in  no  defence, 
the  costs  of  the  mortgagee's  affidavits  were  disallowed  (h). 

Questions  often  arise  whether  the  mortgagee  is  entitled  to 
insurance  premiums  as  part  of  his  expenses. 

Premiums  of  fire  insurance  paid  by  the  mortgagee,  when  the 
mortgagor  is  under  no  contract  to  insure,  will  not  be  allowed  to  the 
mortgagee  whether  in  possession  or  not;  for  the  mortgagee,  insuring 
for  his  own  benefit  and  not  being  liable  to  account  for  the  insurance 
money,  cannot  charge  the  mortgage  estate  (t).  But  when  insxiranoe 
was  authorised,  premiums  were  allowed  to  the  mortgagee,  although 


{z)  Whitfield  v.  Farfitty  4  De  G.  &  S. 
240. 

(a)  Re  CareWf  8  Beav.  150. 

{b)  Dunt  V.  I).  9  ib.  146. 

{c)  Re  Wills,  8  ib,  416  ;  Re  Jones,  ib, 
479 ;  Re  Harrison,  10  ib,  57  ;  16  L.  J. 
Ch.  170. 

{d)  Re  Harrison,  tup. 


{e)  Horlock  v.  Smith,  2  My.  &Cr.  496, 
510. 

(/)  Re  Wills,  sup, ;  Re  Jones,  sup.  ; 
Re  Harrison,  sup, 

(^)  Re  Jones,  sup. 

(A)  Perpetual,  ^e.  Soe,  v.  GiUespie, 
W.  N.  1882—4,  V.  C.  Malins. 

(t)  Dobson  Y.  Land,  8  Ha.  216 ;  4  De 
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he  had  insured  in  a  mode  different  from  the  terms  of  the  deed  hut 
as  nearly  oonformahle  thereto  as  circumBtanoes  would  admit  {j). 

Even  where  there  is  a  covenant  to  insure  hy  the  mortgagor, 
premiums  paid  hy  the  mortgagee  insuring  without  a  power  will  not 
he  allowed  as  against  puisne  incumhrancers,  as  the  sum  secured 
prior  to  their  charge  ought  not  in  the  ahsence  of  express  stipulation 
to  he  increased  as  against  them  {k). 

Notwithstanding  these  authorities,  fire  insurance  premiums  were 
allowed  under  "just  allowances '' (/)  :  as  a  covenant  to  insure  runs 
with  the  land  (m),  and  is  a  covenant  affecting  the  thing  demised 
or  mortgaged  (w),  a  mortgagee's  insurance  on  huildings  would 
always  enure  for  the  henefit  of  the  estate,  and  consequently  he 
ought,  as  against  the  mortgagor,  to  he  allowed  the  premiums  in 
all  oases  (o). 

The  ahove  decisions  are  subject  to  the  provisions  of  the  old  Metropolitan 
Metropolitan  Building  Act  (/>),  hy  which  insurance  offices  upon  the 
request  of  any  person  interested  in  any  building  destroyed  or 
damaged  hy  fire  are  bound  to  rebuild  or  reinstate  the  property, 
unless  within  sixty  days  after  adjustment  the  parties  give  security 
to  the  office  that  the  money  shall  be  so  laid  out,  or  a  settlement  be 
come  to  among  the  parties  to  the  satisfaction  of  the  office. 

The  above  mentioned  Act  is  general  in  its  operation  {q). 

Trade  fixtures  owned  by  the  tenant  and  insured  by  him  are  not 
within  this  statute  (r). 

The  decisions  above  referred  to  are  also  subject  to  the  Conv.  Conv.  Act, 

1881 

Act,  1881  («),  under  which  a  mortgagee  has  the  power  (unless 
negatived  or  limited  by  express  declaration  in  the  security),  after 
any  omission  by  the  owner,  to  insure  the  premises,  and  add  the 
premiums  with  interest  to  his  security. 

Premiums  of  life  insurance  due  to  an  insurance  office  (being  Preiniums 
mortgagees),  which  the  mortgagor  has  agreed  but  failed  to  pay,  inauranoe. 


G.  &  S.  676  ;  14  Jur.  288  ;  19  L.  J.  Ch. 
484  ;  Bellamy  v.  JBrtckenden,  2  Jo.  &  H. 
137 ;  Brooke  y.  Stone,  34  L.  J.  Ch.  251 ; 
13  W.  B.  401.  But  see  14  Jar.  pt.  2, 
p.  221. 

{J)  Dobton  Y.  Landy  tup. 

(k)  Brooke  y.  Stone,  tup. 

(/)  SehoUfield  v.  Loekwood,  11  W.  B. 
665,  M.  B. ;  reyened  on  other  glands, 
9  Jar.  N.  S.  738,  1258. 

(m)  Spencer' t  Cote,  6  Bep.  17. 

(n)  Vernon  y.  Smith,  5  B.  &  Aid.  1. 


{o)  2  Day.  Cony.  606,  ed.  3;  57,  ed.  4. 

(p)  14  Geo.  III.  o.  78,  b.  83 ;  pre- 
senred  by  7  &  8  Vict.  c.  84,  Sched.  and 
the  18  &  19  Vict.  o.  122,  Sched. ;  2  Day. 
Cony.  605,  ed.  3 ;  57,  58,  ed.  4. 

{q)  Exp.  Ooreley,  4  De  G.  Jo.  k  Sm. 
477 ;  10  Jar.  N.  S.  1085 ;  Simpton  v. 
Seottith  Union,  1  H.  &  M.  618 ;  9  Jur. 
N.  S.  711;  andtA.pt.  2,  p.  132. 

(r)  JSxp.  Goreley,  tup. 

(t)  S.  19. 
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will  be  allowed  the  mortgagees  {t) ;  if  the  policy  has  aotuallj  been 
effected  by  the  society  in  its  own  office  («),  but  without  a  covenant, 
the  amount  paid  cannot  be  recovered  in  action;  although  the 
amount  may  be  added  to  the  mortgage  debt  {v). 

Mortgagees  of  a  policy  of  life  assurance  will  be  allowed  sums 
paid  for  premiums  with  interest  at  4  per  cent.,  and  from  the  death 
of  the  tenant  for  life  at  5  per  cent,  {x)  for  the  six  years  before  the 
certificate  (y). 
Interest.  Generally  the  Court  will  allow  interest  oil  all  sums  properly 

advanced  from  the  time  of  their  being  advanced  (s). 


(2.)  Tacking  of  general  or  specific  lien. 

It  is  equity  that  the  creditor  shall  not  be  deprived  of  his  pledge 
without  payment  of  all  sums  of  money  due  to  him  from  his  debtor, 
which  form  a  general  or  specific  lien  on  the  land ;  and  therefore,  if 
the  mortgagee  advance  other  sums  of  money  to  the  mortgagor 
expressly  by  way  of  further  charge  (forming  a  specific  lien),  or  on 
judgment  forming  an  actual  charge,  or  on  statute  (forming  a 
general  lien),  neither  the  mortgagor,  nor,  generally  speaking,  any 
one  claiming  under  him,  though  for  valuable  consideration  and 
without  notice,  shaU  be  allowed  to  redeem  without  a  settlement  to 
the  full  amount  (a) ;  but  this  doctrine  cannot  apply  if  the  security 
could  not  form  a  lien  on  the  estate,  either  specifically  or  generally, 
and  therefore  as  copyholds  were  not,  prior  to  1  &  2  Vict.  c.  1 10, 
liable  at  law  to  an  extent,  a  judgment  debt  could  not  be  tacked  to 
a  mortgage  of  copyhold  land  (6). 

What  charges      A  note  by  a  debtor  "  to  be  secured  by  a  mortgage  on  my  S. 

iac^ed!  estate,"  is  such  an  equitable  charge  as  will  enable  the  holder  to  get 

in  a  prior  mortgage  and  tack  (c). 

An  agreement  in  writing  for  a  lease,  the  lessee  to  put  up  fixtures 
of  a  certain  value,  and  the  lessor,  when  the  lease  is  granted,  to 


(0  £arl  IttzmlUam  v.  rrice,  4  Jur.  137  ;  Set.  1079,  ed.  4. 

N.  S.  889,  V.  C.  Stuart ;  Brown  v.  Price,  («)  Godfrey  v.    WaUon,  3  Atk.  618 ; 

ib.  882,  C.  F. ;  SehoUrfUld  y.  Zocktcood,  and  see  inf,  p.  .1199. 

9  ib,  738,  M.  R.  (a)  2  Eq.  FonbL  270,  ed,  6 ;  1  Story's 

(«)  Grey  v.  EUiton,  2  td.  p.  511 ;  1  Giff.  Eq.  Jar.  334. 

438.  (*)  ^eir  of  Cannon  v.  Faek,  6  Vin. 

{v)  Brown  v.  Bricey  tup.  Ab.  222,  pi.  6  ;  2  Eq.  Ca.  Ab.  226  (6), 

\x)  Gill  V.  Bouming,  17  Eq.  316,  V.  C.  Supp. ;  Coke's  Cop.  s.  21,  p.  103. 

\y)  Bellamy  y.  Brickcnden,  2  J.  &  H.  {e)  MatthpwiY.  Oartwright,  2  Atk.  847. 
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lend  1,000/.  on  the  premises  as  fitted,  amounts  to  an  equitable 
mortgage  ((/). 

So  a  verbal  agreement  to  lend  an  intended  lessee,  an  uncertifi- 
cated banijrupt,  a  sum  of  money,  followed  by  payment,  and  shortly 
afterwards  by  execution  of  the  lease  and  deposit  thereof  with  the 
lender,  was  held  to  amount  to  a  valid  lien :  the  acts  were  treated 
as  contemporaneous  (e). 

All  these,  therefore,  might  be  tacked,  as  also  the  oases  of 
equitable  mortgage,  already  enumerated  in  Chap.  XXX.,  sup. 
p.  336. 

But  an  invalid  mortgage  cannot  be  tacked  (/),  nor  a  verbal  Whatnot, 
agreement  for  the  deposit  of  a  lease  when  granted,  as  it  does  not 
constitute  an  equitable  mortgage  {g)y  nor  a  verbal  agreement 
for  a  security  on  future  rent,  though  coupled  with  a  written  order 
on  the  tenant,  to  pay  it  to  the  lender,  without  stating  the  considera- 
tion, as  it  is  void  under  the  Statute  of  Frauds  (/*). 

On  the  ground  that  no  right  of  tacking  exists  where  the  sum  to  Advanoes 
be  tacked  was  not  advanced  upon  the  security  of  the  land,  a  third  ^  ^^  seou-^ 
party,  who  advances  money  to  the  vendor  of  an  estate  contracted  ^^^^  ^® 
to  be  sold  upon  the  security  of  an  assignment  of  the  purchase-* 
money,  cannot,  by  getting  in  a  first  mortgage,  tack  to  that  the 
Bum  he  so  advanced,  as  against  the  purchaser,  if  the  purchase- 
money  be  exhausted  in  payment  of  incumbrances  which  had  been 
concealed  by  the  vendor  (i) ;  and  the  same  would  of  course  follow 
if  the  purchase-money  had  been  all,  or  in  great  part,  paid  at  the 
time  of  the  contract,  or  had  been  subsequently  paid  to  the  vendor 
without  notice,  on  the  part  of  the  purchaser,  of  the  daim  of  the 
third  party. 

On  the  same  principle  in  a  suit  for  foreclosure,  the  mortgagee  Statate  of 
being  entitled  only  to  six  years'  arrears  against  the  land,  under    "^     ^°*' 
3  &  4  Wm.  IV.  0.  27,  s.  42,  but  to  twenty  years'  arrears  (now 
twelve  years  (A)  )  under  his  covenant  for  payment,  by  3  &  4 
Wm.  lY.  c.  42,  s.  3,  cannot  tack  the  latter  against  the  mortgagor, 
as  the  covenant  creates  no  lien  upon  the  land  (/) ;  and  there  is  no 


(rf)  Tehb  V.  Rodffe,  6  L.  R.  C.  P.  73.  (t )  Zae^  v.  Ingle,  2  Ph.  418  (over- 

{e)  M0UX  V.  Smith,  11  Sim.  410.  ruling  Kt.   Brace,  V.   C),    following 

(/)  Kayw  of  Brecon  v.  Seymour,  26  Exp,  Knott,  11  Ves.  617. 

Beav.  648 ;  6  Jur.  N.  S.  1069,  M.  R. ;  (*)  37  &  38  Vict.  o.  67  ;  Sutton  v.  S. 

Tomg  T.  T,  3  Eq.  801,  V.  C.  Malins.  22  Ch.  D.  611,  C.  A. 

{si)  Exp.  Coomhe,  4  Mad.  249.  (/)  Hunter  v.  Nookolds,  1  Mac.  &  G. 

(A)  J^.  EaU,  10  Ch.  D.  616,  C.  A.  640 ;  1  H.  &  Tw.  644. 
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differenoe  between  f oFeoIosure  and  redemption  {m) ;  but  it  would 
be  otherwise  against  the  heir  (n). 

A  surety  to  the  first  mortgagee  cannot  tack,  against  a  puisne 
mortgagee,  the  costs  of  defending  an  action  by  the  mortgagee, 
whose  debt  the  surety  has  discharged,  such  costs  being  only  a 
simple  contract  debt  {o). 

In  one  case  (/;)  a  question  arose,  whether  a  docketed  judgment, 
on  which  no  execution  had  issued  at  the  time  of  the  bankruptcy  of 
the  debtor,  could  be  tacked  to  a  mortgage  executed  by  him  of  his 
estate ;  and  this  depended  on  the  construction  of  21  Jac.  I.  c.  19  (^), 
which  declared  that  all  creditors  having  security  by  judgment,  &c., 
whereof  there  was  no  execution  or  extent  served  and  executed  upon 
the  lands  or  goods,  &c.,  of  such  bankrupt  before  such  time  as  he 
should  become  bankrupt,  should  not  be  relieved  upon  any  such 
judgment,  &c.,  for  any  more  than  a  rateable  part  of  their  just  debts 
with  the  other  creditors.  It  was  argued  for  the  assignees,  that  the 
statute  was  peremptory,  and  the  judgment  creditor  could  not  tack ; 
but  the  M.  R.  observed,  that  it  appeared  to  him  very  difficult  to 
conceive  how  a  supervening  bankruptcy  could  affect  the  right  of 
the  first  mortgagee ;  the  statute,  he  thought,  related  to  judgments 
that  continued  merely  such  at  the  time  of  the  bankruptcy,  and  not 
to  such  as  acquired  all  the  effect  of  an  actual  mortgage,  as  in  the 
present  case  of  a  judgment  obtained  by  a  party  having  an  ante- 
cedent mortgage ;  and  he  decided  accordingly. 

It  is  submitted  that  a  mortgagee  is  still  entitled  to  tack  a  subse- 
quent judgment  under  the  present  bankruptcy  law,  notwithstanding 
the  bankruptcy  of  the  judgment  debtor  ;  and  this  of  course  if  exe- 
cution had  issued  prior  to  the  date  of  the  order  of  adjudication  and 
without  notice  of  an  act  of  bankruptcy  (r). 

The  Acts  1  &  2  Vict.  c.  110,  and  2  Vict,  ell,  which  required 
registration  of  judgments  in  the  Common  Pleas  (now  the  Central 
Office)  in  the  place  of  docketing  did  not  appear  to  have  altered 


(m)  Selbyy,  Pomfret^  3  De  G.  F.  &  Jo. 
596 ;  7  Jur.  N.  S.  835,  L.  C.  affirming 
ib,  860 ;  Sinclair  v.  Jackson,  17  Beav. 
405. 

(«)  See  Mlvy  v.  Nortcood,  5  De  G.  &  S. 
240 ;  16  Jut.  493,  V.  C.  Parker;  Thomas 
V.  T,  22  ib,  341 ;  26  L.  J.  Ch.  391 ; 
Darby  and  Bosanquet,  150,  151 ;  Ban- 
ning, 162, 163.    See  Fish.  Mtg.  617,  ed. 


3  ;  673,  ed.  4.     See  Set.  1056,  ed.  4. 

(o)  South  V.  Bloxam,  2  H.  &  M.  467 ; 
11  Jut.  N.  S.  319;  34  L.  J.  Ch.  369. 

(p)  Bakery.  Harrisy  16VeB.  397. 

(q)  S.  9. 

(r)  See  Baker  v.  Harris,  sup. ;  Exp, 
Boyle,  3  De  G.  M.  &  *G.  616;  17  Jur. 
979;  B.  A.  1869,  ss.  12  &  40;  B.  A. 
1883,  B.  9. 
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the  case,  save  that  it  was  provided  that  the  charge^  given  to  the 
judgment  creditor  under  the  thirteenth  section  of  the  first  men- 
tioned Act,  should  not  operate  to  give  the  creditor  any  preference 
in  case  of  the  hankruptcy  of  the  debtor,  unless  the  judgment  had 
been  entered  up  one  year  at  least  before  the  bankruptcy. 


(3.)   Tacking  of  bond  debt. 

How  far  a  bond  debt  may  be  tacked  to  a  mortgage,  has  excited  a  Bond  debt 
good  deal  of  discussion  ;  the  point  is  now  settled.  tacked. 

1.  It  makes  no  difference  in  the  right  of  tacking,  whether  the 
bond  debt  is  prior  or  subsequent  to  the  mortgage  («),  or  whether 
the  mortgage  be  made  to  the  bond  creditor  originally,  or  taken  by 
assignment  (^). 

2.  In  early  cases  (t«),  prior  to  the  Statute  of  Fraudulent  Devises, 
bond  debts  were  allowed  to  be  tacked  against  the  mortgagor ;  but 
soon  after  that  statute  the  rule  was  altered  aa  respects  the  mort- 
gagor. 

3.  As  under  the  Statute  of  Fraudulent  Devises  (r)^  the  heir  and 
beneficial  devisee  became  liable  to  the  extent  and  in  the  manner 
therein  provided,  the  right  to  tack  the  bond  debt  to  the  mortgage 
was  confined  to  these  only,  for  this  reason,  viz.,  for  the  sole  purpose 
of  preventing  a  circuity  of  action  (y). 

4.  It  is  now  clear  that  the  mortgagee  cannot  tack  a  bond  debt 
against  the  mortgagor  (s).  It  was  said  that  this  distinction  only 
holds  when  the  mortgage  and  bond  debts  are  aeveraly  and  not  parts 
of  the  same  debt.  Thus  where  more  than  six  years'  arrears  of 
interest  were  due  on  the  mortgage  debt,  and  there  was  the  further 
security  of  a  bond  or  covenant,  the  Court,  in  a  suit  for  a  foreclosure 
against  the  mortgagor  allowed  the  mortgagee  to  recover  the  whole 
omoimt  of  interest,  under  the  ordinary  rule  in  equity,  that  where  a 
plaintiff  is  properly  drawn  into  equity  to  enforce  part  of  a  demand, 
he  may  assert  his  full  right  in  that  Court,  though  his  demand  in 

(»)  Windham  v.  Jennings^  2  Ch.  Rep.  Anon,  2  Yes.  S.  662. 

247.  {s)  Chains  v.  Casbom,  Prec.  Ch.  407 ; 

(0  HalUley  v.  Kirtland,  ib.  360.  Coleman  v.    Winchy   1    P.   Wms.    777 ; 

(»)  Baxter  v.  Manning^  1  Vem.  244 ;  Morret  v.  Faake,  2  Atk.  63  ;  Zowthian  y. 

Mallilep   ▼.    Kirtlandf    8up.  ;   Anon.    3  Sasel^  sup. ;   Archer  t.  Snatt,   2  Stra. 

Salk.  84.  1107;  Jones  v.  Smiih,  2  Ves.   J.   376. 

(je)  3  &  4  Wm.  &  M.  o.  14  ;  see  sup.  p.  In  Sharpnell  r.  Slake,  2  Eq.  Ca.  Abr. 

194.  603,  the  word  *<can"  must  be  a  mis- 

(y)  See  Seams  v.  Bafiee,  3  Atk.  630.  print  for ''cannot.*' 
Loufthum  Y.  Basely  3  Bro.  C.  C.  162; 
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part  be  purely  legal  (a) ;  but  this  case  was  overruled  (J).  There 
does  not  seem  to  be  ground  for  the  differenoe  hinted  at  bj  Mr.  Goz, 
in  his  valuable  notes  to  Peere  Williams  (c)^  as  to  the  application  of 
tacking  to  cases  between  a  mortgagor  coming  to  redeem,  and  a 
mortgagee  bringing  his  bill  to  foreclose ;  for,  in  some  of  the  pre- 
ceding cases,  the  question  arose  on  a  bill  filed  by  the  mortgagor. 

5.  The  cases  are  xmiform  that  the  heir  (cf),  and  also  the  beneficial 
devisee  (^),  must  redeem  both.  But  if  the  devise  be  for  payment 
of  debts  generally,  the  mortgagee  must,  as  to  his  bond  debt,  come 
in  rateably  with  the  other  creditors  (/) ;  and  the  result  is  the  same, 
whether  there  be  an  express  trust  or  only  a  charge  for  the  payment 
of  debts  {g).  This  right  to  tack  the  specialty  debt  against  the 
heir  or  beneficial  devisee  enables  a  mortgagee,  who  can  only  recover 
six  years'  arrears  of  interest  under  his  mortgage  (A)  to  tack,  and 
BO  recover,  the  arrears  of  interest  up  to  twelve  years  under  a 
collateral  bond  or  a  covenant  bindiug  the  h^rs  in  the  mortgage 
deed  (t). 

6.  As  to  mesne  incumbrances,  whether  by  mortgage,  judgment, 
or  statute  staple,  the  bond  creditor  must  be  postponed,  for  he  had 
not  the  same  equity  against  a  puisne  incumbrancer  as  against  an 
heir  at  law  (A-).  And  this  doctrine  (which,  as  before  observed, 
applies  to  a  devise  or  charge  in  favour  of  creditors  generally)  has 
also  been  held  to  extend  to  other  bond  or  specialty  creditors  (/). 

7.  The  bond  creditor  also  cannot  tack  against  the  assignee  of 
the  heir  (m),  or  of  the  beneficial  devisee,  or  of  the  executor  (n). 

8.  An  assignee  from  the  mortgagor  may  of  course  redeem 
without  payment  of  the  bond  debt ;  this  is  distinctly  laid  down  by 
Lord  Somers,  who  says,  "  if  the  mortgagor  mortgage  his  equity  of 


(a)  Soo  tho  judgment  of  Wigram,  V. 
0.  in  Du  Vigier  v.  Lee^  2  Ha.  326,  339  ; 
12  L.  J.  Gh.  845. 

{b)  Hunter  v.  Xockolds,  1  Mao.  &  G. 
640,  650  ;  1  H.  &  Tw,  644. 

{e)   1  P.  Wma.  777. 

(rf)  ShuUleworth  v.  Zayeockf  1  Vem. 
246 ;  Coleman  r.  Winch,  \  P.  Wms.  777 ; 
Windham  v.  Jenningt,  2  Rep.  in  Chan. 
228 ;  £lvy  v.  Xorwoody  6  De  G.  &  S.  240 ; 
16  Jnr.  493. 

(i)  Challit  V.  Cathcm,  1  Eq.  Ca.  Ab. 
326,  pi.  9 ;  Du  Vigier  t.  Zee,  eup, 

(/)  Seams  Y,  JSanee,  3  Atk,  630 ;  Fowis 
Y.  Corbet y  ib,  566 ;  and  see  tup.  p.  196 ;  Irby 
V.  /.  22  Beay.  217. 


(ff)  Price  V.  Fattnedge,  Ambl.  685. 

(A)  3  &  4  Wm.  rV.  o.  27,  a.  42. 

(t)  Elvy  V.  Norwood,  sup. ;  and  see  sup, 
p.  879  ;  (St.  of  Lim.  int.)  inf.  p.  982. 

(At)  Morret  y.  Fashe,  2  Atk.  53;  and 
see  Fowis  y.  Corbet,  sup. ;  Anon.  2  Yes. 
S.  662. 

(/)  Lowthian  y.  Ka^el,  3  Bro.  C.  C. 
162;  Folfe  y.  Chester,  20  Beay.  613; 
Thwiws  y.  T.  22  ib,  341. 

(m)  Bayly  y.  Fobson,  Preo.  Ch.  89 ; 
Coleman  y.  Winch,  sup.  ;  Troughton  y.  T, 
1  Ves.  S.  87  ;  Morret  y.  Faske,  sup. 

[n)  Coleman  y.  Winch,  sup. ;  Vanderzee 
y.  Willis,  3  Bro.  C.  0.  20 ;  inf.  p.  884. 
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redemption  to  another,  the  eeoond  mortgagee  shall  not  be  affected 
"with  the  bond ;  for  it  is  but  a  personal  charge  on  the  mortgagor  (o). 
In  the  case  of  Seams  v.  Bance  (/?),  a  trust  was  created  by  the  will 
of  the  mortgagor  for  payment  of  debts,  and  it  was  held  to  prevent 
the  bond  creditor  from  tacking. 

9.  Nor  can  a  bond  debt  be  tacked  against  creditors  {q). 


(4.)  Tacking  of  simple  contract  debts. 

It  is  laid  down  in  a  case  of  frequent  reference  (r),  that  if  a  sum 
of  money  be  secured  by  mortgage,  the  mortgagor  would  not  be 
admitted  to  redeem  after  the  day  of  payment  was  elapsed,  without 
paying  likewise  aU  that  was  due  to  the  mortgagee  on  notes  or 
simple  contract.  The  same  doctrine  is  stated  in  the  Treatise  on 
Equity  («). 

Notwithstanding  these  authorities,  a  mortgagee  could  not,  prior 
to  3  &  4  Wm.  IV.  c.  104,  have  tacked  a  mere  simple  contract  debt 
against  a  mortgagor  or  his  heir  or  devisee  {t). 

So,  where  a  mortgagee  by  deposit,  being  also  creditor  in  respect 
of  a  book  debt,  consents  to  a  scde  of  the  premises,  he  cannot  appro- 
priate an  instalment  of  the  ptirchase-money  received  by  hinr^  in 
payment  of  the  book  debt  {u), 

A  mortgagee  of  a  lease  or  other  chattel  interest  however  might  Tacking 
have  tacked,  and  still  may  tack,  a  simple  contract  debt  against  the  ^f^tors, 
executor  (ar),  but  not  against  creditors  coming  to  redeem,  or  pur- 
chasers for  a  valuable  consideration  (^),  or  creditors  for  whose 
benefit    the    equity  of    redemption  has  been   assigned    by  the 
executor  (2). 

Since  3  &  4  Wm.  IV.  c.  104,  however,  a  simple  contrcwt  debt 
can  be  tacked  by  any  mortgagee  against  the  heir  or  devisee,  in 
cases  in  which  there  is  not  a  devise  for  payment  of  debts.  Thus  a 
mortgagee  of  copyhold  may  tack  a  simple  contract  against  the  heir 


(0)  Anon,  3  Salk.  84  ;  and  see  Anon.  2  (t)  Newby  y.  Cooper^  Finoh,  379 ;  and 

Yes.  S.  663 ;  Sharpnell  v.  Blahy  2  £q.  see  Jonei  y.  Smithy  2  Yes.  J.  378  ;  Exp. 

Ca.  Abr.  603.  Hooper,  19  ib,  477. 

{p)  3  Atk.  630.  (»)  Young  y.  English,  7  Beay.  10. 

(q)  Adams   y.    Claxion,  6  Yes.   226 ;  (x)  Coleman  y.  Winch,  sup, ;  Eeeles  y. 

Coleman  y.   Winch,  sup. ;  Kamerton  y.  Thavnll,  Prec.  Ch.  18 ;  Anon.  2  Yem. 

J3U>gers,  1  Yes.  8.  613.  177  ;  E.olfe  y.  Chester,  sup. 

(r)  Xhmandray  y.  Metcalf,  PJreo.  Ch.  (y)  See  sup.  p.  882. 

421.  (z)  Adams  y.  Qlaxion,  sup, 

{s)  2  Fonbl.  on  £q.  p.  274,  ed.  6. 
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or  devisee  (a),  wherever  the  equity  of  redemption  is  assets  in  their 
hands  for  payment  of  simple  contract  debts,  though  the  personal 
representative  is  absent  (a)  ;  but  not  against  specialty  creditors  (6), 
prior  to  32  &  33  Vict.  c.  46,  by  which,  in  the  administration  of 
assets  of  deceased  persons,  specialty  and  simple  contract  debts  are 
treated  as  standing  in  equal  degree ;  and  it  is  considered  that  the 
Act  has  not  enlarged  the  right  of  tacking  (c),  and  the  mortgagee 
must,  as  regards  his  simple  contract  debt,  come  in  rateably  with 
the  other  creditors  of  the  same  degree  (rf). 

The  balance  in  hand  after  sale  of  the  mortgage  premises  cannot 
be  retained  after  the  death  of  the  mortgagor  against  another  debt 
due  to  the  mortgagee  {e). 

A  beer  account  cannot  be  tacked  to  a  money  deposit  of  a  brewer's 
lease  (/). 

(5.)    Tacking  against  mesne  incumbrancers. 

The  next  rule  in  tacking  applies  itself  to  the  rights  of  mesne  or 
intermediate  incimibrancers. 

It  is  thus  stated  in  the  Treatise  on  Equity  (g)' : — "  In  (eqxiali 
jurCy  melior  est  conditio  possidentis ;  where  equity  is  equal,  the  law 
shall  prevail ;  and  he  that  hath  only  a  title  in  equity  shall  not 
prevail  against  law  and  equity.  As  a  purchaser  or  mortgagee 
coming  in  upon  a  valuable  consideration  without  notice,  and  pur- 
chasing in  a  precedent  incumbrance,  it  shall  protect  his  estate 
against  any  person  that  hath  a  mortgage  subsequent  to  the  first 
and  before  the  last  mortgage,  though  he  purchased  in  the  incum- 
brance after  he  had  notice  of  the  second  mortgage ;  for  he  hath 
both  law  and  equity.'' 

In  considering  this  rule  of  equity.  Lord  Hardwicke  has  re- 
marked (A),  "that  it  could  not  happen  in  any  other  country  but 
this,  because  the  jurisdiction  of  law  and  equity  is  administered  here 
in  different  Courts,  and  creates  different  kinds  of  rights  in  estates ; 
and  therefore,  as  Courts  of  Equity  break  in  upon  the  common 

(a)  Rolfe  V.   Chester,    20  Beav.   610  ;  of  Spalding  v.  Thompson,  26  Beav.  637 ; 

Thomas  r.  T  22  Beav.  341 ;   25  L.  J.  HaselfooVs  Estate,  13  Eq.  327,  M.  R. ; 

Ch.  391.  and  National  Bank,    14   ib,  607,  V.  C. 

(*)  lb.    See  Talbot  v.  Frere,  9  Ch.  D.  Malinfl. 

671,  Jeaael,  M.  R.  (/)  Chilton  v.  Carrington,  1  Jur.  N.  S. 

(c)  Fiflh.  Mtg.  618,  ed.  3 ;  674,  ed.  4.  89,  Q.  B. 

((Q  Wm.  Real  Assets,  26.  {g)  2  Fonb.  Eq.  302,  ed.  6. 

($)  Talbot  T.  Frere^  tup.y  disapproving  (A)  Wortley  y.  Birkhead,  2  Vee.  S.  674. 
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law,  where  necessity  and  conscience  require  it,  still  they  allow 
superior  force  and  strength  to  a  legal  title  to  estates ;  and  there- 
fore, where  there  is  a  legal  title  and  equity  on  one  side,  the  Court 
of  Chancery  never  thought  fit  that,  by  reason  of  a  prior  equity 
against  a  man  who  has  a  legal  title,  that  man  should  be  hurt,  and 
this  by  reason  of  the  force  which  the  Court  necessarily  and  rightly 
allows  to  the  common  law,  and  to  legal  titles ;  but  if  this  had 
happened  in  any  other  country,  it  could  never  have  been  made 
a  question ;  for  if  the  law  and  equity  are  administered  by  the  same 
jurisdiction,  the  rule  qui  prior  est  tempore^  potior  est  jure  must 
hold/' 

The  Jud.  Act  has  not,  however,  altered  the  law  of  tacking. 

The  doctrine  in  question  appears  to  have  invariably  prevailed  in 
equity ;  for  we  find  it  laid  down  in  a  very  early  case  (e),  "  that  it 
was  the  constant  practice  of  the  Court,  if  a  purchaser  bond,  fide  did 
buy  in  an  eigne  incumbrance,  statute,  or  judgment,  and  there  were 
a  judgment  or  statute  mesne  between  that  and  his  purchase,  of 
which  he  had  no  notice  at  his  purchase,  that  he  should  protect  his 
purchase  with  the  eigne  incumbrance  so  bought  in;  and  that 
though  judgments  were  on  record,  and  a  purchaser  was  bound  to 
take  notice  thereof  at  law,  yet  in  equity,  where  the  consignee  of  a 
judgment  comes  to  be  helped  to  extend  his  judgment  against  a 
purchaser,  he  must  shew  express  notice  of  the  judgment  in  the 
purchaser,  or  else  shall  never  be  relieved  against  the  purchaser"  {j). 

The  doctrine  of  tacking  is  applicable  both  to  reed  and  personal 
estate  (A;),  and  its  effect  is  only  to  change  the  order  of  priority,  and 
not  to  alter  the  mode  of  discharging  the  securities  (/). 

Thus  a  legal  mortgagee  may  tjujk  a  further  charge  (w),  or  a  sub- 
sequent judgment  or  statute  (n)  to  his  mortgage  against  a  mesne 
incumbrancer,  and  an  equitable  mortgagee  may  protect  his  security 
by  getting  in  a  prior  legal  estate  or  incumbrance  (o).  So  an  equit- 
able deposit  to  secure  further  advances  may  be  tacked  to  a  legcd 
mortgage  {p). 


(•)  Churchill  V.  Grovey  1  Ch.  Ca.  35 ; 
15  Gar.  2. 

(J)  Aixd.BeeHaeketY.Wd&efieldj'HATd, 
172. 

{k)  Fish.  Mtg.  600,  ed.  3  ;  559,  ed.  4. 

(/)  BuriMny  y.  Zatouehe,  1  Sch.  &  Lef . 
163 ;  Montgomery  y.  Donohoe,  5  Ir.  Ch. 
495 ;  6  ib.  168. 

(m)  Bedford  y.  Backhouse,  Kelynge,  5 ; 
William*  y.  Owen,  13  Sim.  597 ;  Lloyd  y. 


^«w(Ww/,3DeG.&J.614;5Jur.N.S.1323 
(w)  Shepherd  y.  Titley,  2  Atk.  348 
Jackson  y.  Langford,  2  Ves.  S.  662 
Brace  y.  Duchess  of  Marlborough,  2  P 
Wms.  491 ;  Breerton  y.  Jones,  I  Eq.  Ca 
Ab.  325,  ifl  not  law ;  see  Fish.  Mtg,  608, 
ed.  3  ;  566,  ed.  4. 

(o)  GoddardT,  Complin,  I  Ch.  Ca.  119. 
(p)  Cooke  y.  JFilton,  29  Beay.  100 ;  7 
Jut.  N.  S.  280,  M.  R. 
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Tacking  as 
to  part. 


Whether 
tacking 
against  oon< 
Boienoe. 


Tacking  most 
be  in  same 
light. 


Tacking  a 
prior  judg- 
ment. 

Account 
where  statute 
or  judgment 
taciced. 


Where  the  first  mortgagee  has  a  mortgage  of  onlj  part  of 
the  land,  a  third  mortgagee  of  the  whole  land  without  notice  of  a 
second  mortgage  thereof,  can  hy  tacking  only  obtain  priority  over 
that  part  {q),  and  where  such  first  mortgagee  has  also  a  statute, 
which  is  purchased  by  the  third  mortgagee,  who  extends  the  land 
tmder  it,  he  still  obtains  no  protection  beyond  the  extended 
value  (r). 

In  Edmunds  v.  Povey  (s),  in  which  it  had  been  argued  that  this 
trade  of  buying  in  incumbrances  was  against  oonscienoe,  the  Lord 
Keeper  said  that  although  he  would  not  change  the  rule  which  had 
so  long  prevailed,  yet  it  might  be  he  would  do  so  when  he  fotmd  a 
man  designing  a  fraud,  and  thinking  to  make  a  trade  of  cozening 
by  the  rules  of  the  Court  {t). 

The  converse  case  to  that  of  Marsh  v.  Lee  {q)y  was  the  case  of 
Bovet/  V.  Skipmth  (w),  and  it  received  a  like  decision. 

An  exception  to  the  rule,  however,  prevails,  if  the  first  mort- 
gagee takes  the  assignment  as  a  trustee  for  another  person ;  in 
which  case  he  shall  not  be  cdlowed  to  tack  the  mortgages,  for  if  he 
might,  then  a  mere  stranger  purchasing  the  third  mortgage,  and 
declaring  he  had  bought  it  in  trust  only  for  the  first  mortgagee, 
might  tack  both  together,  and  defeat  all  the  other  incum- 
brancers {x).  Similarly  (y),  the  executors  of  a  first  mortgagee 
who  had  the  legal  estate  in  his  own  right,  cannot,  as  against  a 
mesne  incumbrancer,  tack  a  mortgage  of  the  equity  of  redemption, 
which  had  vested  in  their  testator  as  the  executor  of  another.  It 
is  just  the  same  as  if  the  estates  were  in  two  different  persons. 

But  the  prior  mortgagor  may  tack  under  a  deed  which  secures  a 
debt  of  his  own,  though  it  also  contains  trusts  for  others  (z).  And 
the  right  to  tack  exists  where  the  mortgagee,  though  trustee  of  one 
debt,  has  a  beneficial  interest  in  it  (a). 

It  seems  that  in  the  present  state  of  the  law,  the  purchase  of  a 
prior  judgment  will  not  help  a  puisne  mortgagee  (6). 

The  advantage  to  be  derived  from  getting  in  a  precedent  statute 
01  judgment  depended  upon  the  different  procedure  of  the  Courts 


{q)  Marsh  v.  Lee,  2  Ventr.  337  ;  1  Ch. 
Ca.  162. 

(r)  lb,  ;  flee  inf.  p.  887. 

(»)  1  Vem.  187. 

(0  And  see  Eoli  r.  Mill,  2  ib,  279. 

{u)  1  Gh.  Oa.  201. 

{x)  JTomf^  Y.  Pm^«,  2Atk.  52;  Spencer 
Y.  Pearaon,  24  BeaY.  266  ;  Batee  y.  John^ 


eon,  Johns.  304  ;  6  Jur.  N.  S.  842. 

(y)  Bamett  y.  Weston,  12  Ves.  180; 
and  see  Lewis  y.  Morgan,  6  Pri.  165. 

(z)  Spencer  y.  Pearson,  tup, 

(a)  Price  Y.  Fastnedge,  Amb.  685 ; 
Blackwell  y.  Symes,  cited  ib, 

{b)  Fiah.  Mtg.  607,  ed.  3  ;  567,  ed.  4. 


SiOT.  6.         TACKINa  AGAINST  MESNE  INCUMBRANCERS.  887 

of  law  and  equity  in  investigating  the  account  on  an  extent ;  for, 
although  lands  are  generallj  extended  at  much  less  than  their  true 
value,  yet  at  common  law  the  conusor,  or  he  that  claims  under 
him,  has  no  relief  but  by  bringing  a  scire  faciaa  ad  computandumy 
in  which,  subject  to  the  alteration  made  by  1  &  2  Vict.  c.  110, 
8.  11,  with  regard  to  the  mode  of  accounting  at  law  upon  a  judg- 
ment, the  conusee  does  not  account  according  to  the  true  value,  but 
according  to  the  extended  value,  and  for  the  whole  judgment  or 
statute  (c). 

In  equity,  the  conusor  may,  however,  bring  the  conusee  to  account 
for  what  he  hath  actually  received,  and  shall  recover  all  above 
the  debt  with  interest  (rf) ;  but  where  an  assignee  of  a  judgment  or 
statute  extended  is  also  a  mortgagee,  and  consequently  a  creditor 
for  a  further  sum,  there  he  hath  equal  equity  on  his  side  to  retain 
the  lands  until  he  be  satisfied  both  for  the  statute  and  the  mort- 
gage; and  he  will  not  be  brought  to  account  for  what  he  hath  When  statute 
received  above  the  statute  or  judgment  debt  on  the  extended  value  taciredf"^^ 
unless  he  hath  received  enough  to  satisfy  his  mortgage  abo ;  con- 
sequently, if  a  mesne  mortgagee  would  take  off  a  statute  or  judg- 
ment in  the  hands  of  a  puisne  mortgagee  by  a  suit  in  equity,  the 
account  must  be,  as  at  law,  upon  the  extended  value  of  what  is  due 
on  the  statute  or  judgment,  and  damages  {e). 

And  in  such  case,  where  a  statute,  recognisance,  or,  under  the 
old  law,  a  judgment  is  taken  in  by  a  mortgagee  to  defend  a  subse- 
quent incumbrance,  he  will  be  no  farther  or  longer  protected  by  it 
than  until  he  hath  received  so  much  of  the  profits  as  will  satisfy 
the  original  security  on  the  extended  value,  for  then  it  will  be 
avoided  by  a  scire  facias  ad  computandum^  or  by  an  account  to  be 
taken  in  chancery  (/). 

But  there  is,  under  the  old  law,  a  distinction  between  the  efiPect  Difference 
of    purchasing    an    outstanding    judgment,    and    purchasing    a  teJidS^a 
statute  {g)y  for  the  mortgagee  cannot  procure  to  himself,  by  taking  j«idgm«nt  and 
in  such  security,  an  advantage  beyond  the  interest  to  which  the 
owner  of  his  security  was  entitled;  therefore,  as  a  judgment  creditor 
could,  under  the  old  law,  extend  but  a  moiety,  a  judgment  pro- 
tected but  a  moiety  in  the  hands  of  his  assignee ;  but  if  the  first 
incumbrance  be  a  statute  staple,  which  attaches  upon  all  the  lands 

{e)  2  Vent.  338 ;  4  Co.  67,  b ;  3  Atk.  (/)  See   The  Earl  of  HmtingUm   y. 

618 ;  and  flee  1  Fow.  Mtg.  624,  ed.  4.  OremviUe,  1  Vem.  62. 

(iQ  See  tup.  pp.  60,  68.  (^)  See  1  Pow.  Htg.  482,  ed.  4. 
(#)  And  see  2  Atk.  62. 
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of  the  oonusor,  a  Bubsequent  mortgagee  buying  in  the  statute  may 
hold  all  the  land,  and  thereby  protect  himself  until  at  law  the 
conusor  of  the  statute,  by  a  scire  facias  ad  computandum^  has  got  the 
statute  vacated,  which  can  only  be  upon  payment  of  the  penalty, 
for  equity  will  not,  in  such  case,  give  any  assistance  against  a 
third  mortgagee,  without  notice,  until  he  has  been  paid  his  mort- 
gage as  well  as  the  statute. 

By  1  &  2  Vict.  c.  110,  s.  11,  it  is  provided  that  a  tenant  by 
elegity  who  has  sued  out  execution  under  that  Act,  is  to  be  liable  to 
the  like  account  in  the  Court  out  of  which  execution  shall  have  been 
sued  out,  as  he  was  theretofore  subject  to  in  a  Court  of  equity. 
'  This  enactment  seems  to  abolish  the  doctrine  of  tacking,  so  far 
as  regards  the  buying  in  of  a  prior  judgment  by  a  subsequent 
incumbrancer;  supposing  that  the  judgment  creditor  cannot,  as 
against  another  incumbrancer,  have  any  benefit  of  his  judgment 
if  he  proceed  under  the  old  Imc^  by  taking  in  execution  a  moiety  of 
the  lands  (A). 

A  second  mortgagee  may,  upon  the  first  mortgagee  being  paid 
off  by  the  mortgagor,  bring  an  action  to  obtain  a  conveyance  or 
assignment  of  the  legal  estate,  although  an  actual  tender  has  been 
made  to  him  by  the  mortgagor  of  the  money  due  on  the  second 
mortgage,  and  even  although  a  decree  for  redemption  has  been 
obtained,  until  the  time  fixed  by  the  decree  for  redemption  has 
arrived,  though  such  a  course  will  probably  fix  him  with  costs,  if 
the  mortgagee  has  had  his  proper  notice  of  six  months  before 
tender  made(0- 


(6.)  Brace  v.  Duchess  of  Marlborough. 

Brace  Y.  The   doctrine  of  tacking  established  in  Marsh  v.  Lee  {k),  has 

^^rough,  ^^®^  confirmed  by  a  current  of  subsequent  authorities,  with  some 
modifications  arising  from  existing  circumstances ;  but  the  land- 
marks of  the  doctrine  are  accurately  stated  in  Brace  v.  The  Duchess 
of  Marlborough  (/),  which  is  intended  to  form  the  basis  of  the  fol- 
lowing observations,  an  attempt  being  made  to  point  out  in  what 
respects  the  law,  as  laid  down  in  that  case,  has  since  been  altered, 
confirmed,  or  enlarged. 

(h)  See  8up,  p.  47.  (/)   2  P.  Wm«.  491 ;  BeJehier  v.  ButUr, 

(•)    Qrugton  ▼.  Qerrard,  4  Y.  &  C.  119.       1  Ed.  622. 
\k)  2  Ventr.  837 ;  1  Ch.  Ca.  162. 
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The  first  general  rule  laid  down  in  Brace  y.  The  Duchess  of  Pendente  liu. 
Marlborough  is,  "  that  if  a  third  mortgagee  buy  in  a  first  mort- 
gagee, though  it  be  pendente  lite^  pending  a  bill  brought  by  the 
second  mortgagee  to  redeem  the  first,  yet  the  third  mortgagee 
having  obtained  the  first  mortgage,  and  having  the  law  on  his  side 
and  equal  equity,  he  shall  thereby  squeeze  out  the  second  mort- 
gagee ;  and  this  the  L.  Ch.  J.  Hale  called  a  plank  gained  by  the 
third  mortgagee,  or  tabula  in  naufragio,  which  construction  is  in 
favour  of  a  purchaser,  every  mortgagee  being  such^ro  tanto,^^  and 
that  although  he  has  notice  of  the  mesne  incumbrancer  at  the  time 
of  getting  in  the  first  (m). 

On  this  proposition  a  matter  of  great  importance  occurs,  viz:, 
that  although  the  third  mortgagee  get  in  the  first  mortgage,  &c., 
pendente  lite,  he  shall  nevertheless  be  allowed  to  tack.  The  principle 
on  which  the  doctrine  is  founded,  is  satisfactorily  explained  by 
Lord  Keeper  Henley  (n).     He  says,  "  The  rule  of  equity  requires  l^  no  notice 

ftt  tllXIG  Ol 

no  more  than  that  the  third  mortgagee  should  not  have  had  notice  lendiDg. 
of  the  second  at  the  time  of  lending  the  money ;  for  it  is  by  the 
lending  the  money  without  notice,  that  he  becomes  an  honest 
creditor,  and  acquires  the  right  to  protect  his  debt.  But  he  is  not 
compelled  to  look  for  this  protection  till  his  debt  is  in  danger  of 
being  prejudiced;  and,  therefore,  when  that  danger  is  first  dis- 
covered to  him  (whether  it  be  by  suit  in  equity,  or  by  any  extra 
judicial  means),  as  the  honesty  of  his  debt  is  not  affected  by  the 
discovery,  so  the  right  of  protecting  that  debt,  and  the  efficacy  of 
such  protection,  are  not  prejudiced;  hence  arose  the  rule  which 
permitted  the  subsequent  incumbrancers  to  j^UTohAse  pendente  lite.^* 

This  point  may  be  considered  as  established.  It  will  be  seen 
that  in  Marsh  v.  Lee,  there  was  in  fact  lis  pendens  at  the  time  the 
mortgage  was  got  in,  and  in  subsequent  cases  {o)  the  rule  has  been 
adhered  to  (o). 

But   although  it  is  thus  established  that   Us  pendens  is  not  Decree  pre- 
sufficient  to  prevent  the  third  mortgagee  from  tacking  his  debt  to 
a  prior  security,  yet  the  Court  will  not  allow  him  to  tack  after  a 
decree  to  settle  priorities  has  been  made.     In  Bristol  v.  Hunger- 

(m)  Spencer  y.  Fearton,  24  Beav.  266  ;  mond,  2  Vem.  81 ;  Sobinton  v.  Davison, 
Wortley  v.  Birkhead,  2  Vefl.  S.  671 ;  1  Bro.  C.  C.  63.  And  see  Peacock  v. 
Willoughby  y.  W,  ih.  686  ;  1  T.  R.  763.        Burt,  4  L.  J.  N.  S.  Ch.  33,  M.  R.  ; 


(n)  See  1  Ed.  630. 


ujni^,     -X     .a^.     V.     A-..     Kt.     V/A4.     vu,     .lu..     xv.   ,  m 

Coote,  Mtg.  ed.  3,  p.  669,  App. ;  Bates  v.  ^ 


(p)  Hawkins  v.  Taplor,  2  Vem.  29 ;  Johnson,  John.  304  ;  6  Jur.  N.  S.  842 ; 

Belehier    v.    Butler,   sup. ;    Renforth  v.  Rooper  v.  Harrison^  2  K.  &  J.  86. 
Ironside,  ib.    And  see  Turner  r.  Rich- 

C. — VOL.  II.  1/ 
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/ord{p)f  a  mortgage  oreditor  got  in  a  judgment  after  the  first 
decree  was  made,  and  in  truth  after  the  Master's  report ;  and  Lord 
Cowper  held  that  the  mortgagee  should  not  have  the  benefit  of  the 
judgment  to  protect  his  mortgage. 

In  a  subsequent  case  {q)y  Lord  Hardwicke  confirmed  Lord 
Cowper's  decree;  and  in  a  more  recent  case(r),  Lord  Eldon 
observed,  '^  There  is  no  difficulty  upon  the  point  as  to  a  decree  to 
settle  priorities.  After  that,  you  cannot  tack  certainly,  for  there 
is  a  judgment  for  the  creditors  that  they  shall  be  paid  according  to 
their  priorities.  But  you  may  (as  held  in  the  House  of  Lords)  («), 
up  to  the  time  of  the  decree,  struggle  for  the  tabula  in  navfragio^ 
and  though  the  decree  is  in  a  sense  only  a  judgment  upon  the  rights 
as  they  stood  at  the  time  of  the  bill  filed,  yet  it  was  decided  in  that 
case,  that  until  the  decree  you  may  tack." 

No  tacking  The  second  rule  laid  down  in  Brace  v.   The  Duchess  of  Marl- 

cieditor.  borough  (/)  is,  "  that  if  a  judgment  creditor,  or  creditor  by  statute 

or  recognisance,  buys  in  the  first  mortgage,  he  shall  not  tack  or 
unite  the  mortgage  to  his  judgment,  &c.  and  thereby  gain  a  pre- 
ference ;  for  such  a  creditor  cannot  be  called  a  purchaser,  nor  has 
he  any  right  to  the  land ;  he  has  neither  jus  in  re^  or  jus  ad  rem. 
All  that  he  has  by  his  judgment  is  a  lien  on  the  land,  but  non 
constat  whether  he  will  ever  make  use  of  it,  for  he  may  take  his 
debt  out  of  the  goods  of  his  debtor  by  fieri  facias^  or  may  take  his 
body,  after  which,  during  the  defendant's  life,  he  can  have  no 
other  execution :  besides  which,  the  judgment  creditor  does  not  lend 
his  money  on  the  immediate  view  or  contemplation  of  the  land,  nor 
is  he  deceived  or  defrauded  though  his  debtor  had  before  made  twenty 
mortgages  of  his  estate  ;  but  a  mortgagee  is  defrauded  or  deceived 
if  the  mortgagor  has  already  mortgaged  his  land  to  another." 

This  rule  and  the  reasons  for  it  are  so  distinctly  explained  in  the 
preceding  statement,  that  little  remains  to  be  said  on  it.  The  dis- 
tinction between  the  right  of  the  mortgagee,  having  a  specific  lien, 
to  tack  his  mortgage  to  a  judgment,  and  of  a  judgment  creditor, 
having  a  geueral  lien,  to  tack  his  judgment  to  a  mortgage,  seems 
to  have  been  fully  established.  It  was  recognized  by  Lord  Hard- 
wicke, in  an  anonymous  case  (m),  and  there  put  on  the  ground  that 

{p)  2  Vem.  624.  («)  Belchier  v.  Menforth,  6  Bro.  P.  C. 

(q)   Wortleyy,  BWkhead,  2  Ves.  S.  574.       292. 
(r)  Exp.  Knott,  11  Ves.  619.  (t)  2  P.  Wms.  49. 

(«)  2  Ves.  662. 
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the  judgment  creditor  does  not  trust  to  the  credit  of  the  estate ; 
and  in  Ex  parte  Knott  {x)^  Lord  Eldon  explained  that  a  mere  judg- 
ment creditor,  though  he  deals  originally  for  a  lien,  does  not  get  an 
estate  originally  in  the  land ;  he  has  neither /ws  in  re^  hot  Jus  ad  rem. 
He  is  therefore  entitled  only  as  a  judgment  creditor  to  an  elegit, 
and  cannot  tack  (y).  And  it  may  be  inferred  from  the  judgment 
in  Whiticorth  v.  Oaugaiii  (2),  that  the  law  in  this  respect  remains 
unaltered  by  1  &  2  Vict.  0.  110  ;  for  if  the  effect  of  the  judgment 
is  only  to  charge  the  interest  which  the  debtor  has  remaining  in 
him,  the  creditor  can  have  no  right  by  means  of  tacking  to  cut  out 
an  incumbrance  which  preceded  his  judgment. 

A  contrary  opinion  is  expressed  by  Mr.  Fisher  {a) ;  but  in  addi- 
tion to  the  reasons  in  the  text,  a  judgment  creditor  had  not  imder 
1  &  2  Vict.  c.  110,  such  an  interest  in  the  lands  of  his  debtor,  as 
to  enable  him  to  tack  a  mortgage  {b). 

The  rule  would  seem  equally  to  apply  to  prevent  a  prior  judg-  No  tacking 
ment  creditor  from  tacking  a  subsequent  incumbrance,  to  the  ex-  judgmwit 
elusion  of  an  intermediate  incimibrance.    Smit/ison  v.  Thompson  (c),  cre(&tor. 
is  no  authority  against  this  proposition;  in  that  case  the  prior 
judgment  creditor  did  not  tack  the  subsequent  mortgage  and  shut 
out  the  intermediate  judgment,  for  the  mortgagee  not  having 
notice  of  the  second  judgment,  and  having,  as  must  be  assumed, 
the  legal  estate,  had  priority  to  the  second  judgment  quite  in- 
dependently of  his  having  a  prior  judgment. 

Since  27  &  28  Vict.  0.  112,  the  land  is  not  affected,  and  the  27  &  28  Vict, 
right  to  tack  will  not  arise,  until  the  land  shall  have  been  actually  ®' 
delivered  in  execution  by  writ  of  elegit  or  otherwise  and  the  judg- 
ment is  duly  registered  as  therein  provided,  and  where  there  has 
been  actual  delivery  in  execution  under  that  statute,  a  prior  mort- 
gagee cannot,  even  without  notice  of  the  elegit,  tack  a  subsequent 
charge  to  his  first  mortgage  (d). 

The  third  rule  in  Brace  v.  The  Duchess  of  Marlborough  {e)  is,  First  mort- 
that  if  a  first  mortgagee  lends  a  further  sum  to  the  mortgagor  S^r^uns^ 

on  judgnient. 

(jt)  Sup.  (b)  See  Benham  v.  Keancy  1  Jo.  &  H. 

(y)  And  8e&  SUphenton  v.  ffayward,  697,  V.  C.  Wood ;  and  1  L.  C.  Eq.  669. 

Pre.  Ch.  310  ;  Breerton  v.  /o»m,  1  Eq.  {c)  1  Atk.  520.     See  Fisb.  Mtg.  608, 

Ca.  Abr.  326.  ed.  3  ;  566,  ed.  4. 

(«)  8  Ha.  416 ;  10  Jnr.  631.  (rf)  Champnei/t  v.  Burland,  19  W.  B. 

(a)  Ilah.   Mtg.  p.  609,  ed.  3 ;   666,  148,  V.  C.  Stuart. 

ed.  4.  {e)  2  P.  Wms.  891. 
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upon  a  statute  or  judgment,  he  shall  retain  against  a  mesne  mort- 
gagee, imtil  both  his  seourities  are  satisfied  (/). 

This  rule  results  from  the  doctrine  already  noticed,  viz.,  where 
equities  are  equal,  the  law  shall  preyail.  But  this  prinoiple  will 
not  apply  unless  the  first  mortgagee  has  the  legal  estate,  or  the 
better  right  to  call  for  it  {g) ;  for  otherwise,  as  hereafter  noticed  (A), 
the  incumbrancers,  whether  by  mortgage,  judgment,  statute,  or 
recognisance,  will  be  payable  according  to  the  priority  of  their 
respective  incumbrances;  nor  will  it  apply  if  the  first  mortgagee 
had  notice  of  the  mesne  incumbrance  at  the  time  of  maMng  the 
further  advance  (A*),  or  if  it  was  made  pendente  lite  (/)  the  suit  being 
duly  registered.  And  until  1  &  2  Vict.  c.  110,  the  principle  did 
not  apply  in  case  the  mortgage  was  of  copyhold  land,  for  copy- 
holds were  not  extendible  imder  a  judgment,  and  consequently 
the  judgment  did  not  form  a  lien  on  the  land  (m). 

In  one  case,  A.  being  entitled  to  a  legacy  charged  on  real  estate 
devised  to  B.,  by  a  deed  to  which  B.  was  a  party,  and  which 
recited  the  intention  to  keep  the  legacy  charged  on  the  estate, 
assigned  the  legacy  to  trustees  on  the  trusts  of  a  settlement,  and 
afterwards  A.,  without  the  concurrence  of  the  trustees,  released  the 
charge,  and  B.  conveyed  the  estate  to  A.  and  X,  (subject  to  exist- 
ing incumbrances),  in  trust  to  sell  or  mortgage,  under  which  first  a 
legal  mortgage  was  created,  and  secondly  an  equitable  mortgage 
w£is  made  to  a  judgment  creditor,  who  entered  up  satisfaction  on 
his  judgment  in  consideration  of  it;  the  M.  R.  held  that  the 
second  mortgage  had  priority  to  the  legacy,  on  the  ground  that 
the  equities  of  the  parties  were  not  equal,  and  therefore  that  the 
above  rule  was  inapplicable  {n),  Qucere  this  case  however,  for  both 
parties  were  equally  defi*auded  and  equally  innocent,  and  the 
release,  though  operative  at  law,  was  inoperative  in  equity.  The 
trustees  of  the  legacy  might,  it  is  true,  have  put  notice  of  the 
settlement  on  the  title  deeds,  but  this  might  not  have  availed 
to  give  notice  to  the  second  mortgagee.  It  is  difficult  to  see  in  the 
fact  that  A.  had  released  the  legacy,  a  reason  for  giving  priority  to 
the  second  mortgage  (o). 


(/)  And  see  Shepherd  t.  Titley,  2  Atk. 
362;  Bedford  v.  Baekhome,  2  Eq.  Ca. 
Abr.  616. 

{ff)  See  inf.  p.  896. 

(A)  Inf,  p.  894. 

(At)  Lloyd  v.  Atltcood,  3  De  G.  &  Jo. 
612;  6  Jnr.  N.  S.  1322. 


(/)   Morret  v.  Fatke,  2  Atk.  63. 

(m)  Reir  of  Cannon  v.  Pack,  6  Vin. 
Abr.  222,  pi.  6.  And  see  sup.  pp.  51, 
878. 

(ft)  Greenwood  v.  Churehill,  9  Jnr.  196  ; 
6  Beav.  314. 

(o)  Fish.  Mtg.  626,  ed.  3;  683,  ed.  4. 
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In  Mx  parte  Knott  (p),  it  waa  debated  whether  the  general  rule  Tacking  in 
applied  as  between  the  assignees  of  a  bankrupt  mortgagor  and  *  ^  ^* 
bond  fide  incumbrancers.  In  that  case  a  mortgage  in  fee  was 
executed,  subject  to  an  outstanding  term  of  years.  Afterwards  a 
second  mortgage  was  executed  to  another  person;  then  (as  was 
alleged)  the  mortgagor  committed  an  act  of  bankruptcy,  and  after- 
wards executed  a  third  mortgage  to  a  different  person,  by  whom, 
however,  the  act  of  bankruptcy  was  denied.  A  commission 
afterwards  issued,  grounded  on  the  disputed  act  of  bankruptcy, 
subsequently  to  which  the  third  mortgagee  obtained  a  transfer  of 
the  mortgage  in  fee.  The  third  mortgagee  at  first  claimed  a 
right  to  tack  against  both  the  assignees  and  second  mortgagee,  but 
on  the  argument,  the  claim  against  the  second  mortgagee  was 
abandoned,  on  the  ground  that  the  term  of  years,  being  outstand- 
ing, operated  as  his  protection  on  the  principle  now  under  con- 
sideration. But  as  to  the  assignees,  a  distinction  was  taken  by  the 
third  mortgagee,  who  contended  that  they  could  not  stand  in  a 
better  situation  than  the  bankrupt  himself.  The  assignees,  on  the 
other  hand,  contended  that  the  assignment  was  a  conveyance  for 
the  benefit  of  creditors,  and  placed  them  in  the  same  situation  as  if 
the  debtor  had  not  been  bankrupt,  but  had  made  a  conveyance  for 
the  benefit  of  his  creditors.  The  point  was  not  decided,  an  issue 
being  directed  to  try  whether  an  act  of  bankruptcy  had  been 
committed  previously  to  the  date  of  the  third  mortgage.  In  this 
case  it  was  also  endeavoured  to  be  maintained  by  the  assignees, 
that  the  commission  resembled  a  decree  to  settle  priorities,  after 
which  there  can  be  no  tacking,  as  before  noticed  {q).  But  the 
Chancellor  denied  the  position,  and  said  the  commission  was  no 
judgment ;  it  was  only  a  conveyance  for  the  security  of  creditors ; 
from  which  it  followed,  that  the  issuing  of  the  commission  or  fiat 
would  not  prevent  the  right  of  the  mortgagee  to  tack,  indepen- 
dently of  the  question  of  the  advance  being  made  after  the 
commission  or  fiat  issued ;  and  the  same  will  apply  to  proceedings 
under  the  present  Act  (r). 

The  last  rule  in  Brace  v.  The  Duchess  of  Marlborough  (s)  is,  that  When  legal 
(as  it  appeared  in  that  case),  although  a  puisne  incumbrancer  had  standing." 
bought  in  a  prior  mortgage,  in  order  to  unite  it  to  Ins  puisne 

{p)  11  Ves.  63.  (r)  P.  418. 

(q)  P.  889.  («)  2  P.  Wma.  491. 
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inoumbranoe,  yet,  it  being  proved  that  there  was  a  mortgage  prior 
to  the  incumbrance  bought  in,  he  could  make  no  advantage  of  his 
mortgage ;  because  in  all  cases  where  the  legal  estate  is  outstand- 
ing, the  several  incumbrances  must  be  paid  according  to  their 
priorities  in  point  of  time ;  qui  prior  est  tempore^  potiot*  est  jure. 

It  is  equally  the  same  whether  the  outstanding  legal  estate  is  a 
fee  or  a  term  of  years  (^),  or  a  term  attendant  upon  the  inherit- 
ance (u),  if  not  merged  by  the  Satisfied  Terms  Act  (x) ;  in  which 
latter  case  the  term  will  in  equity  follow  all  the  estates  subsisting 
upon  the  inheritance.  A  term  which  was  already  attendant  might, 
before  that  Act,  have  been  clothed  with  a  trust  for  a  mortgagee  or 
purchaser  (y). 

In  reference  to  this  rule,  it  is  first  necessary  to  remark,  that 
as  between  mere  equitable  claims,  equity  gives  no  preference  to 
mortgaiges,  judgments,  statutes,  or  recognizances,  but  they  are  all 
payable  according  to  their  respective  priority  of  dates  (s)  ;  and  even 
if  a  judgment  creditor  obtain  legal  possession  of  the  lands  by  his 
elegit,  and  the  tenant  attorn,  a  prior  equitable  mortgagee  or  other 
specific  incumbrancer  will  be  preferred  in  equity,  and  may  there 
enforce  his  charge,  upon  the  principle  above  mentioned  (a) ;  and  so 
after  a  valid  equitable  assignment  of  chattels,  a  judgment  creditor 
will  not  be  allowed  to  seize  under  d^  fieri  facias  (b). 

The  rule  that  mere  equitable  claims  have  priority  according  to 
date  is  open  to  the  distinction  between  an  equity  and  an  equitable 
estate  or  interest  (c).  A  mere  equity  to  set  aside  a  deed  for  fraud 
or  rectify  it  for  mistake  is  not  such  an  equitable  claim ;  but  trust 
money  wrongfully  laid  out  in  land,  a  vendor's  lien  for  unpaid 
purchase  money,  and  equitable  incumbrances,  are  interests  or  estates 
in  the  land,  and  so  within  the  rule  (rf). 


(0  JSxp,  Knotty  11  Ves.  63. 

(m)  Charlton  v.  LoWy  3  P.  Wms.  330. 

(x)  8  &  9  Vict.  c.  1 12. 

(y)  Shauj  v.  Johnson,  1  Dr.  &  Sm. 
412 ;  7  Jur.  N.  S.  1003.  See  Sug.  R.  P. 
St.  282,  note,  cd.  2.  And  see  Flant  y. 
Taylor,  7  H.  &  N.  211 ;  8  Jur.  N.  S. 
140 ;  Otcen  v.  0.  3  H.  &  C.  88. 

(z)  Symmet  v.  Symonds,  4  Bro.  P.  C. 
328;  Beckett  v.  Cordley,  1  Bro.  C.  C. 
353 ;  Manningford  y.  Toleman,  1  Coll. 
670 ;  Turner  v.  Richmond,  2  Vem.  81  ; 
Lord  Bristol  v.  Hungerford,  ih.  624 ;  1 


Eq.  Ca.  Abr.  142,  pi.  5.  But  see  Green- 
wood T.  Churchill,  9  Jur.  196 ;  6  Beav. 
314  ;  Att,  Gen.  v.  Flint,  4  Ha.  166 ; 
Baillie  v.  McKewan,  35  Beav.  177 ;  The 
Queen  v.  Shropshire,  ^.  Co,  8  L.  R. 
Q.  B.  434,  442. 

(a)  Whitworth  y.  Gaugain,  3  Ha.  416; 
Cr.  &  Ph.  325. 

(b)  Lang  ton  y.  Morton,  1  Ha.  649. 

{c)  Phillips  y.  P.  4  De  G.  F.  ft  J.  208. 
(d)  BhilHps  V.  P.  sup. ;  Cave  y.  C,  15 
Ch.  D.  639,  Fry,  J. 
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In  a  Qase  where  the  payee  of  a  promissory  note,  not  negociable, 
(being  a  trustee  of  the  money),  indorsed  and  deposited  the  note  as 
a  security  with  his  own  banker,  and  afterwards  became  entitled  in 
his  own  right  to  a  moiety  of  the  trust  fund ;  and  then  became  in- 
debted to  the  maker  of  the  note  upon  some  dealings  with  him, 
before  which  the  latter  had  no  notice  of  the  deposit ;  it  was  held 
that  the  banker  had  no  claim  to  one  moiety  of  the  trust  fund,  and 
as  to  the  other  moiety  his  claim  was  to  be  postponed  to  the  set-off 
on  the  part  of  the  maker  of  the  note;  but  as  to  the  residue,  he  had 
a  lien  on  the  moneys  of  the  maker  of  the  note  in  his  the  banker's 
hands,  in  preference  to  the  trustee's  assignees,  the  maker  of  the 
note  having  full  notice  of  the  indorsement  to  the  banker,  before 
the  trustee's  bankruptcy  (e). 

The  rule  "  qui  prior  in  tempore^  potior  injure  "  applies  also  where  Effect  of 
a  mortgagor  has  practised  a  fraud  on  the  prior  incumbrancer,  by  mortgagor, 
falsely  alleging,  at  the  time  that  the  incumbrance  is  created,  that 
he  has  already  created  a  charge  on  the  property  in  favour  of  a 
third  person,  subject  to  which  supposed  charge  the  mortgage  is 
accordingly  made,  but  which  charge  is  in  fact  created  subse- 
quently {/) ;  and  in  like  manner,  in  the  case  of  a  deposit  of  title  Deposit  sub- 
deeds,  which  are  held  by  the  depositor  subject  to  a  trust,  the  lien  of  ^uat.  ^"^' 
the  depositee  will  be  postponed  to  that  of  the  cestuis  que  trust  (^), 
as  being  equal  equities. 

In  one  case  it  was  attempted  to  be  argued,  but  without  success,  Surety. 

that  a  second  incumbrancer  on  a  fund  was  to  be  preferred  (by 

reason  of  notice  given  to  the  trustees),  to  a  person  who  had  acted 

as  surety  for  the  mortgagor  on  the  creation  of  the  first  incmn- 

brance,  and  had  not  given  notice  of  a  deed  which  on  that  occasion  Prior  equity 

had  been  executed  by  all  the  parties,  and  under  which  the  surety  prevails. 

was  to  have  the  benefit  of  the  first  incumbrance  to  the  amoimt  of 

the  payments  to  be  made  by  him  to  the  first  incumbrancer  on  the 

mortgagor's  behalf  (h) ;  and  the  case  would  seem  to  be  the  same, 

though  there  had  not  been  any  such  other   deed,  that  is,  that 

the  common  right  of  the  surety  would  avail  against  the  second 

incumbrancer. 

To  complete  the  title  to  tack,   the  incumbrancer  must  either  Taddng  re- 
quires the 


(e)  Moore  y.  Jervis,  2  CoU.  60.  (^)  Manningford  v.  ToUinan^  sup. 

(f)Frazcry.J(m€t,b'HAA75;a.fBjrmed,  (A)  Jte  Cawthome,  IS  L.J.  Ch.  116; 

17  L.  J.  Ch.  353  ;  Sober  v.  Kemp,  6  Ha.  Forbes  v.  Jackson,  19  Ch.  D.  616,  V.  0. 

455.  Hall. 
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have  actual  possession  of  the  legal  estate  or  the  best  right  to  call 
for  a  conveyance  or  assignment  of  it ;  for  in  such  case,  the  creditor 
having  such  right  will,  under  certain  circumstances,  he  placed 
in  equity  in  the  same  situation  as  if  he  had  obtained  an  actual 
assignment  (t).  It  is  sufficient  if  the  incumbrancer  has  a  dedara^ 
tion  in  trust  of  the  legal  interest  in  his  favour  (k) ;  or  if,  having 
the  best  right  to  call  for  a  transfer,  he  has  done  some  act  short  of 
obtaining  a  transfer,  but  equivalent  to  an  act  of  ownership  (/), 
such  as  obtaining  the  custody  of  the  deed  (m)  ;  or  making  the 
trustee  a  party  to  the  instrument  («) ;  or  entering  into  a  contract 
for  a  legal  mortgage  at  the  time  of  the  first  advance,  followed  by 
a  conveyance  of  the  legal  estate,  which  will  relate  back  so  as  to 
give  priority  over  a  charge  intermediate  between  the  advance  and 
completion  of  the  legal  mortgage,  both  for  the  original  advance 
and  for  subsequent  advances  made  without  notice  (o).  But  a  cove- 
nant to  produce  the  deeds  respecting  the  term  will  not  suffice  ;  nor 
will  the  bare  right  to  call  for  the  legal  estate  without  some  act  as 
hereinbefore  mentioned  avail  (jd).  And  it  would  seem  that  even 
a  declaration  of  trust  will  not  prevail  against  a  subsequent  bond 
fide  incumbrancer  without  notice  who  has  obtained  an  actual  assign- 
ment ((7).  And  no  right  to  tack  can  arise  by  getting  in  the  legal 
estate  from  a  trustee  (r). 


No  tacking 

against 

surety. 


(7.)   Tacking  against  sureties. 

Where  a  man  mortgages  his  estate,  and  a  surety  mortgages 
another  estate,  to  secure  a  mortgage  debt,  and  the  principal  makes 
a  second  mortgage  of  his  estate  to  the  same  mortgaigee  for  another 
sum,  the  surety  is  entitled  to  redeem  the  first  mortgage  on  pay- 
ment of  the  first  mortgage  debt  only,  and  the  mortgagee  is  not 
entitled  to  tack  the  second  mortgage  {s) ;   and  the  same  result 


(t)  See  Wyndham  v.  Riehardsoriy  2  Gh. 
Ca.  213;  Wilkes  y.  Boding  ton,  2  Vem. 
699  ;  Fomfret  t.  Windsor,  2  Ves.  S.  487; 
Exp,  Knott,  1 1  Ves.  618 ;  All^n  v.  Knight, 
6  Ha.  272. 

(A)  Willoughby  v.  W.  1  T.  R.  763 
Stanhope  v.  Earl  Verney,  2  Ed.  81 
Co.  Litt.  ButL  n.  290  b. ;  Wilkee  v 
Bodington,  sup, ;  Wilmot  y.  Ftke,  5  Ha 
22 ;  but  see  contra,  Frere  v.  Mcore,  8  Pri 
476. 


(/)  Fomfret  v.  Windsor,  sup, ;  Maundrell 
V.  If,  10  Ves.  271 ;  Exp,  Knott,  sup.  ; 
Sug.  V.  &P.  784,  ed.  11. 

(m)  Stanhope  v.  Earl  Verney,  sup, 

(n)  Maundrell  y.  M,  sup, 

\o)  Cooke  V.  Wjlton,  29  Beav.  100. 

(p)  Fish.  Mtg.  603,  ed.  3  ;  662,  ed.  4. 

(q)  Stanhope  v.  Earl  Verney,  sup. 

(r)  See  generally  inf,  p.  934. 

(#)  Bowker  v.  BtM,  1  Sim.  N.  S.  29 ; 
16  Jur.  4. 
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follows,  whether  there  ia  or  is  not  a  provision  that  the  mortgagee 
shall  resort  to  the  principal's  estate  first  {t). 

But  it  was  held  in  Williams  v.  Oicen  (u),  that  if  a  further  charire  JFilliam  t* 
is  afterwards  made  hy  the  mortgagor  in  favour  of  the  same  mort-  approved  of. 
gagee,  the  surety  cannot,  on  paying  oflE  the  first  charge,  call  for 
an  assignment  of  the  mortgage  security  without  redeeming  the 
further  charge  (u),  unless  a  right  of  redemption  is  given  him  (w). 
The  reason  given  was  that  the  right  to  tack  a  further  advance 
against  the  surety  depended  upon  the  right  of  the  mortgagee  to 
make  the  further  advance,  and  that  if  this  right  be  not  affected  by 
the  agreement  with  the  surety,  the  right  of  the  latter  will  be 
subject  to  the  mortgagor's  power  over  the  equity  of  redemption, 
and  the  further  advance  maybe  tacked  against  him  {x).  But  JFil- 
liams  V.  Oicen  {u)  is  at  variance  with  the  later  case  of  Bowker  v. 
Bull{i/)f  in  which,  however,  it  was  not  cited.  It  is  said  by  the 
M.  R.  in  Farebrother  v.  Wodehouse  (s),  that  Lord  Cranworth  in 
Boicker  v.  Bull  (y),  had  regard  to  the  special  contract  in  that 
case ;  this,  however,  is  not  so,  for  that  case  was  decided  on  the 
broad  principle  that  the  mortgagee,  when  he  made  his  further 
advance,  had  notice  of,  and  was  bound  by,  the  right  of  the  surety 
to  the  first  security.  Williams  v.  Owen  has  also  been  disapproved 
of  (fl),  and  is  inconsistent  with  Hapkinson  v.  Bolt  (i). 

So  if  the  mortgagee's  right  to  make  a  further  advance  be  affected 
by  notice  of  the  mesne  incumbrance  which,  preventing  him  from 
tacking  against  that  charge,  will  also  bar  him  from  denying  the 
surety's  right  to  the  benefit  of  the  security,  on  payment  of  the 
first  advance  alone  (c). 


(8.)    Tacking  of  further  advances. 

In  all  instances  of  the  right  to  tack,  it  is  essential  that  the  party  Notice  of 
claiming  the  right  had  no  notice  of  the  other  incumbrance  at  ^^^^^ 
the  time  of  lending  his  money,  for  (as  observed  in  Brace  v.  The  ^  denied. 


(t)  Bowker  y.    Bull,  sup.     And    see  Mtg.  616,  ed.  3  ;  672,  ed.  4. 
JoncM  V.  Smith,  2  Ves.  J.  872 ;  Aldworth  (y)  Sup, 

Y.  Bobin$on,  2  Beav.  287.'  {z)  Sup, 

(u)   Williams  t.  Otcm,  13  Sim.  697 ;  (0)  Bank  of  Whitehaven  v.  Dawson,  4 

dlBapproyed,  Forbes  v.  Jackson,  19  Gh.  D.  Gh.  D.  649,  V.  C.  Bacon. 
616,  V.  C.  Hall.  {b)  9  H.  L.  614 ;  7  Jur.  N.  S.  1209. 

(x)   Williams    y.    Owen,  sup,;    Fare-  (<;)  Fish.  Mtg.  616,  ed.  3 ;  672,  ed.  4; 

hrUher  y.   Wodehouse,  23  Beav.   18 ;  2  citing  Drew  y.  Loekett,  32  Beay.  499 ;  9 

Jur.  N.  8.  1178,  1181.    And  see  Fish.  Jar.  N.  S.  786. 
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Though 
agreement 
for  further 
advances. 


CuBtom. 


What  are 
"  further 
advances. '^ 


Peallngs  with 
vendor. 


Duchess  of  Marlborough  {d)y  this  is  his  sole  equity,  and  the  notiee 
must  positively  be  denied  (e),  whether  charged  by  the  action  or 
not  (/) ;  although  a  mortgage  is  expressly  made  to  secure  the  sum 
then  lent,  and  also  further  advances,  and  although  the  second 
mortgage  is  made  to  another  person,  iciih  notice  of  the  Jirst,  yet  if 
the  further  advances  are  made  by  the  first  mortgagee  with  notice  of 
the  secondy  the  first  mortgagee  cannot  tack  such  advances  against 
the  second  (r/). 

A  purchaser  with  notice  of  a  mortgage  or  deposit  to  cover  future 
advances  is  not  bound  to  inquire  whether  any  future  advances  have 
been  made  after  the  mortgagee  has  notice  of  the  sale  (A). 

A  custom  was  set  up  in  the  case  of  brewers'  leases  to  tack  such 
further  advances  in  priority,  but  was  held  bad  in  law  (*). 

The  first  mortgagee  can  tack  the  further  advances  if  he  had 
no  notice  of  the  second  mortgage,  although  the  security  is  only 
equitable  (A:). 

So  further  advances  made  to  a  person  T^Tongf uUy  in  possession  of 
the  equity  of  redemption  may  be  tacked,  if  the  mortgagee  had  no 
notice  of  the  bad  title  (/). 

Sums  paid  by  the  executor  of  the  holder  of  the  security  as 
surety  for  the  person  advanced  were  deemed  equivalent  to  further 
advances  (m).  But  bills  of  costs  will  not  fall  under  "further 
advances"  (w). 

As  to  the  applicability  of  the  doctrine  to  the  case  of  a  continuing 
guarantee,  see  (o). 

Upon  the  same  principle,  a  person  who  advances  money  to  the 
vendor  of  an  estate  contracted  to  be  sold,  upon  the  security  of  the 
unpaid  purchase  money,  but  which  the  purchaser  of  the  estate 
afterwards  applies  in  payment  of  suppressed  incumbrances,  cannot, 


{d)  1  Atk.  520 ;  sitp.  p.  891. 

{e)  Cason  v.  Hotmd,  Prec.  Ch.  226. 

(/)  3  P.  WmB.  244,  note ;  Taylor  v. 
Barker,  Dan.  Ch.  Ca.  71.  And  see  also 
2  Eq.  Ca.  Ab.  615,  the  case  of  Brothers 
V.  Bence,  in  which  a  steward  of  a  manor 
was  held  bound  by  notice  arising  from 
his  admission  of  a  mesne  incumbrancer  to 
a  copyhold. 

(^)  Shaw  V.  Keale,  6  H.  L.  681,  608 ; 
Hopkinson  v.  Bolty  9  H.  L.  514 ;  over- 
ruling Gordon  v.  Grahanij  7  Vin.  62,  pi. 
3.;  2  Eq.  Ca.  Abr.  698,  pi.  16;  and 
WiUiams  v.  Omn^  13  Sim.  697.  See 
6  Jut.  N.  S.  Pt.  2,  16 ;  and  Bhmden  v. 


Besariy  2  Dr.  &  W.  431  ;  6  H.  L.  597 ; 
Zond,  and  Coy.  Bk.  v.  Batclife,  6  App.  C. 
722. 

(h)  London  ^  County  Bk.  v.  Batclife, 
sup. 

(i)  Bann  v.  City  of  London  Brewery 
Co.  8  Eq.  156,  V.  C.  James;  Menzict  v. 
Lightfoot,  11  Eq.  469,  M.  R. 

(k)  Calisher  v.  Forbes,  7  Ch.  109. 

(0  Young  v.  Y.  3  Eq.  801,  V.  C. 
Malins. 

(m)  Foster  v.  Hargreaves,  1  Keen,  281. 

(w)  Shaw  v.  NeaUy  sup. 

(o)  Burgess  v.  Eve,  13  Eq.  460,  V.  C. 
Malins. 
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by  getting  in  a  first  mortgage,  tack  to  that  the  sum  so  advanced  by 
him,  not  only  on  a  ground  mentioned  elsewhere  {p) ;  viz.,  because 
the  advance  was  not  made  on  the  credit  of  the  land,  but  also  because 
by  notice  of  the  agreement  for  purchase,  he  has  full  notice  of  the 
purchaser's  right  to  indenmify  himself  (q) ;  nor  are  the  equities  of 
the  two  parties  equal  in  such  a  case  (q). 

We  have  elsewhere  noticed  that  interest  cannot  be  converted  into  Interest  not 

converted 

principal  as  against  o,  puisne  incumbrance  of  which  the  first  mort-  into  principal. 
gagee  has  notice  (r). 

Costs,  charges,   and  expenses  which  properly  fall  within  the  Costs, 
security  are  not  treated  as  "  further  advances,"  but  will  be  tacked  expenses!"^ 
against  puisne  incumbrances  (a). 


(9.)  Tacking  in  banhmptcy. 

It  was  said  that  a  mortgagee  is  entitled  to  tack  advances  made 
after  an  act  of  bankruptcy  without  notice  (^),  but  this  is  opposed  to 
a  dictum  of  Lord  Redesdale  and  other  authorities,  see  (w)  r  this 
controversy  does  not  seem  now  material  since  B.  A.  1869,  s.  94, 
sub-s.  3,  and  s.  95,  sub-s.  1,  under  which,  and  under  B.  A.  1883, 
s.  49,  such  advances  made  in  the  interval  between  the  act  of  bank- 
ruptcy and  the  order  of  adjudication  would  be  protected  as  a  bond 
fide  dealing. 

Bankruptcy  does  not  as  a  general  rule  prevent  tacking  {x), 
A  stranger  paying  off  the  first  mortgage  in  a  benefit  building  Benefit  bmld- 
society  is  not  entitled  to  tack  another  advance  {y). 


ing  sooietj. 


(10.)  Experimental  statute. 

An  experimental  statute  was  passed  by  which  protection  and 
priority  by  legal  estates  and  tacking  were  not  to  be  allowed  in 
future  (s) ;  but  this  statute  has  been  repealed  («),  except  as  to  any- 
thing duly  done  thereunder  before  the  commencement  of  the 
repealing  Act. 


{p)  Sup.  p.  879. 

{q)  Laeey  v.  Ingle,  2  Ph.  413. 

(r)  Sup.  p.  722,  and  inf.  p.  943. 

(«)  Sup.  pp.  720,  866—869,  877. 

\t)  Wise  on  Bank.  163,  ed.  2  ;  Collett 
▼.  De  Goh,  Ca.  temp.  Talb.  66;  Foxcroft 
T.  DevimsMre,  2  Burr.  938  ;  Coote,  Mtg. 
417,  ed.  3. 

(«)  LaUmehe  y.  DunMny^l  Soh.  &  Lef. 
162;  and  Exp.   Herbert,  13  Yes.   183; 


Exp.  Knott,  11  Vefl.  615;  Fisher  v. 
Touchett,  1  Ed.  163,  n. ;  Sug.  V.  &  P. 
724,  762,  ed.  14;  Fish.  Mtg.  p.  671,  ed.  4. 

{x)  Selby  v.  Fomfret,  3  De  G.  F.  &  J. 
695  ;  7  Jur.  N.  S.  835. 

(y)  Fease  v.  Jackson,  3  Ch.  576. 

\z)  37  &  38  Vict.  0.  78,  b.  7. 

(a)  38  &  39  Vict.  o.  87,  s.  129.  See 
Eobinson  v.  Trevor^  12  Q.  B.  D.  423, 
0.  A, 
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(11.)  Summary. 
The  following  is  a  concise  view  of  the  rules  of  tacking : 

As  agaitist  th^  mortgagor. 

1 .  The  mortgagee  may  tack  aU  proper  costs,  charges,  and  ex- 
penses respecting  the  security  (6). 

2.  A  prior  or  subsequent  incumbrancer  may  tack  all  incum- 
brances, judgments,  and  statutes,  being  liens  on  the  estate,  and  all 
advances  made  on  the  credit  of  the  land  (c). 

3.  And  the  fact  that  all  the  incumbrances  sought  to  be  tacked  are 
equitable  makes  no  difference  {d). 

4.  But  neither  judgments  which  are  not  liens,  nor  specialty,  or 
simple  contract  debts,  can  be  tacked  {e). 

As  against  the  heir  or  beneficial  devisees  of  tJie  mortgagor. 

5.  In  addition  to  the  above,  the  mortgagee  may  t&ck  judgments 
not  being  liens,  and  specialty  and  (by  virtue  of  3  &  4  Wm.  lY. 
c.  104)  simple  contract  debts  in  case  of  mortgages  of  realty,  whether 
freehold  or  copyhold  (<?). 

As  against  the  personal  representatives  of  the  mortgagor. 

6.  Also  bonds  and  other  specialty  and  simple  contract  debts  in  a 
mortgage  of  personalty  (/) : 

7.  But  not  (in  the  case  of  any  real  or  personal  representative  of 
the  mortgagor),  to  the  prejudice  of  bond  fide  assignees  for  value  or 
creditors  {g). 

As  against  mesne  incumbrances. 

8.  A  prior  mortgagee  may  tack  all  proper  costs,  charges,  and 
expenses  respecting  the  security  (A). 

9.  A  prior  legal  mortgagee  may  tack  subsequent  equitable  in- 
cumbrances, judgments,  being  liens  specific  or  general,  and  further 
advances  (i) : 

10.  Provided  that  the  subsequent  incumbrance  so  to  be.  tacked 
was  a  debt  advanced  on  the  credit  of  the  land  Qc) : 


{b)  Sup.  pp.  866—878.  (s)  Sup.  pp.  881—882. 

(c)  Sup.  p.  878.  (h)  Sup.  p.  899. 

(rf)  Sup.  p.  898.  (t)   Sup.  pp.  882—888. 

{e)  Sup.  p.  881.  (*)  Sup.  p.  891. 
(/)  Sup.  p.  882. 
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11.  And  that  at  the  time  of  the  subsequent  incumbrance  or 
adyatLoe  he  had  no  notice  of  the  mesne  incumbrances  (/) : 

12.  And  that  there  was  then  no  lis  pendens  duly  registered  (/) 
affecting  the  security. 

13.  A  subsequent  incumbrancer  may,  by  purchase  or  otherwise, 
obtain  and  tack  a  prior  legal  interest  (m)  : 

14.  Provided  that  at  the  time  of  lending  on  his  original  security 
he  had  no  notice  of  the  7)i€sne  incumbrance  (n). 

15.  But  notice  of  the  mesne  incumbrance  at  the  time  of  tacking 
is  not  material  (o) : 

16.  And  that,  although  a  suit  be  pending  at  the  instance  of  the 
mesne  incumbrancer  {6) : 

17.  If  no  decree  to  settle  priorities  has  been  made  (p) : 

18.  This  right  to  tack  is  not  complete  unless  the  incumbrancer 
has  some  legal  interest  or  the  best  right  to  call  for  it  {q) : 

19.  And  this  legal  interest  may  be  either  the  fee,  or  a  term,  or 
an  outstanding  or  attendant  term,  not  being  merged  under  the 
Satisfied  Terms  Act  (r). 

20.  No  legal  estate  or  interest,  however,  obtained  from  a  trustee 
can  confer  any  title  by  tackirfg  («),  or  otherwise. 

21.  But  a  purchaser  of  the  legal  estate  or  interest  for  valuable 
consideration  without  notice  will  always  prevail  (/). 

22.  A  judgment  creditor  could  not  and  cannot  tack  a  prior  {u) 
or  subsequent  {x)  mortgage,  whether  before  or  after  1  &  2  Vict. 
0.  llO(y). 

23.  If  all  the  incumbrances  are  equitable,  and  no  one  has  a 
better  right  to  call  for  a  legal  estate  or  interest,  there  can  be  no 
tacking  ;  they  all  rank  according  to  their  respective  dates  (y). 

24.  Unless  the  incumbrances  are  held  in  the  same  right,  there 
can  be  no  tacking  (z). 

25.  A  surety  is  not  prejudiced  by  tacking  {a). 

26.  Tacking  in  bankruptcy  is,  under  circumstances,  allowable  (b). 

(I)   Sup,  p.  892.  (0  Inf.  p.  936. 

(m)  Sup.  p.  896.  (u)  Sup.  p.  890. 

(m)  St^.  p.  892.  {x)  Sup.  p.  891. 

(o)  Sup.  p.  889.  (y)  Sup.  p.  894. 

(p)  Sup.  pp.  889,  890.  {z)  Sup.  p.  886. 

Iq)  Sup.  pp.  894—896.  (a)  Sup.  p.  896. 

(r)  Sup.  p.  894.  (b)  Sup.  pp.  836,  899. 
(t)  Sup.  p.  896. 
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(1.)  Difference  between  consolidation  and  tacking. 

The  doctrine  of  the  consolidation  of  securities  is  often  treated 
as  if  it  were  a  branch  of  the  doctrine  of  tacking,  but  it  in  fact 
rests  on  different  principles. 

Tacking  is  the  union  of  several  debts  upon  one  estate ;  consoli- 
dation is  the  union  of  several  debts,  respectively  charged  on  several 
estates. 

The  difference  between  tacking  and  consolidation  of  securities 
has  been  well  defined  in  Fisher  on  Mortgages  {a). 

(2.)   Where  only  one  mortgagor  and  one  mortgagee. 

Where  several  distinct  estates  have  been  separately  mortgaged 
as  seGurities  for  distinct  debts  by  one  mortgagor  to  one  mortgagee, 
the  latter  has  a  right  to  hold  all  the  estates  as  security  for  the 
aggregate  of  all  the  debts.    Thus  where  the  title  to  one  of  the 


(a)  P.  631,  ed.  3 ;  697,  ed.  4. 


Sect.  2.     WHEEE  ONLY  ONE  MORTGAGOR  AND  ONE  MORTGAGEE. 
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estates  proves  defective,  the  mortgagor  cannot  redeem  without  pay- 
ment of  both  (b).  Similarly  where  one  estate  is  deficient  in  value, 
or  worthless  as  a  contingent  interest,  the  one  cannot  be  redeemed 
without  the  other  (c). 

This  was  on  the  equitable  principle  that  a  Court  of  equity  would 
not  assist  a  mortgagor  in  getting  back  one  of  his  estates,  unless  he 
paid  aU  that  was  due,  though  secured  on  a  different  estate  (d). 


(3.)   Transferee  of  tJie  two  mortgages. 

The  principle  applies,  although  the  first  mortgages  of  the  several 
estates  were  originally  made  to  different  mortgagees,  if  by  transfer 
the  several  mortgages  have  come  into  the  hands  of  one  mort- 
gagee (<?).  This  is  certainly  the  case  if  the  mortgages  become 
united  whilst  the  equities  of  redemption  remain  united  in  the  same 
person,  as  the  right  of  the  several  estates  having  once  accrued  to 
the  mortgagee  ought  not  to  be  defeated  by  the  subsequent  act  of 
the  mortgagor. 

But  if  the  sale  or  other  assignment  of  the  equities  of  redemption 
take  place  prior  to  the  union  of  the  mortgages,  or,  in  other  words, 
if  the  equities  of  redemption  are  separated  before  the  mortgages 
are  united,  the  right,  it  was  urged,  never  accrued  to  the  mort- 
gagee (/) ;  and,  a  fortiori^  if  the  sale  or  other  assignment  of  one 
estate  take  place  prior  to  the  creation  of  the  mortgage  of  the  other 
estate.  And  so  it  was  held  in  White  v.  Hillacre  (g) ;  which  was, 
however,  observed  upon  in  Beevor  v.  Lttch  (A),  and  treated  as  un- 
trustworthy, but  see  (/). 

In  Titley  v.  Davics  (A*),  Lord  Hardwicke  seems  to  have  held  that 
if  two  estates  are  mortgaged  to  A.,  and  then  one  of  them  is  mort- 
gaged to  B.,  and  then  the  other  is  sold  by  the  mortgagor  to  C, 
B.,  by  redeeming  A.'s  mortgage,  is  enabled  to  throw  his  own  debt 
on  the  estate  sold  to  0. ;  although  it  was  otherwise  as  to  a  mort- 
gagee of  the  first-mentioned  estate  whose  mortgage  is  subsequent  to 


(b)  ShuUleworth  v.  Lay  cocky  1  Vem. 
245 ;  Furefoy  v.  P.  ib,  29 ;  Barrow  v. 
Manning,  W.  N.  1880,  p.  108,  V.  0. 
HalL 

(e)  Margrave  y.  Le  Hooke,  2  ib.  207 ; 
Pope  Y.  Ontlow,  ib.  286. 

{d)  Mills  y.  Jennings,  13  Ch.  D.  646, 
C.  A. ;  affirmed  Jennings  y.  Jordan,  6 
App.  C.  698. 

(e)  Tweedale  y.  T.  23  Beay.  341 ;  Titley 


V.  Lavies,  2  Y.  &  C.  0.  0.  393,  399  n. 

(/)  Willie  y.  Lugg,  2  Ed.  78;  Qrugeon 
y.  Gerrard,  4  T.  &  0.  119. 

(pr)  3  Y.  &  0.  Ex.  697 ;  and  Marcon  y. 
Bloxham,  11  Ex.  686;  Hurler  v,  Coleman, 
19  Ch.  D.  630,  Fry,  J. 

(A)  4  Eq.  637,  646,  V.  O.  Wood. 

(i)  Mills  y.  Jennings,  sup.;  Cummins 
y.  Fletcher,  14  Ch.  D.  699,  0.  A. 

(A)  2  Y.  &  0.  C.  O.  399  n. 
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the  Bale  to  C.  Lord  Hardwioke  at  the  same  time  admitted,  that  if 
before  B.  had  redeemed  A.,  the  mortgagor  and  A.  had  sold  the 
second  estate  to  C.  free  from  A.'s  mortgage,  or  if  the  mortgagor 
himself  had  redeemed  A.,  that  then  B.  oould  have  no  claim  upon 
the  second  estate.  This  case,  so  far  as  it  carried  the  principle  of 
consolidation,  seems  objectionable ;  and  if  it  was  intended  to  involve 
the  principle  that  C.  could  not  purchase  the  equity  of  redemption 
of  the  estate  in  question  without  being  subject  to  any  equity  of 
marshalling  as  between  A.  and  B.,  it  is  opposed  to  the  two  later 
cases,  after  mentioned,  Bugden  v.  Bignold  (/)  and  Barnes  v. 
Racster  {m).  The  case  would  have  been  according  to  admitted 
principle  if  0.  had  been  a  mortgagee  instead  of  a  purchaser  (n). 

As  to  whether  a  mortgage  by  three  persons  can  be  consolidated 
with  a  mortgage  by  two  in  trust  for  the  three,  see  (o). 

(4.)   The  heir  or  devisee  hound. 

The  right  equally  binds  the  heir  or  devisee  of  the  mortgagor ; 
but  as  to  the  dowress  see  (/?). 

(6.)  Equities  of  redemption  in  diffe^^ent  persons. 

The  right  also  exists,  though  the  equities  of  redemption  no 
longer  remain  in  the  same  person,  and  is  enforced  against  a  pur- 
chaser or  mortgagee  of  the  equity  of  redemption  of  the  estates  or 
either  of  them  {q) ;  and  this,  although  the  purchaser  or  mortgagee 
of  the  one  estate  had  no  notice  of  the  mortgage  on  the  other 
estates  (r). 

The  doctrine  was  extended  to  the  assignee  of  the  mort- 
gagor, although  without  notice,  in  Cator  v.  Charlton  («)  and 
Colktt  V.  Munden{s)y  in  which  the  M.  R.  said,  "Those  cases 
(that  is,  of  Cator  v,  Charlton  and  Collett  v.  Munden),  amoimt  to 
this,  that  if  a  man  makes  a  mortgaige,  and  afterwards  makes 
another    mortgage    for   another    sum,    and    then    assigns    the 

(0   2  Y.  &  C.  C.  C.  377.  (r)  Tttley    v.    Daviet,  2  Y.  &  C.  C. 

(m)  1  ib.  401.  C.  399    n.,  and  cited  in  Bxp.    CarUr, 

(ft)  Bovei/  V.  Skipwith,  1  Ch.  Ca.  201.  tup.  ;    Trib<mrg  v.  Lord  Pomfrety   sup.  ; 

\o)  Be  Raggetty  16  Ch.  D.  117,  C  A.  correcting  Exp.  King,  1  Atk.  300. 

(p)  Jones  V.  Griffithy  2  Coll.  207.  («)  Cited  in  Jonet  v.  Smith,  2  Vee.  J. 

{q)  Exp.  Carter,  2  Amb.  783 ;  Tribourg  376,  and  in  Ireeon  v.  Denn,  sup. ;  Willie 

V.  Lord  Pomfrety  ib.  ;  Ireson  v.  Denn,  2  v.  Lugg,  2  Ed.  78. 
Cox,  426. 
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equity  of  redemption  of  one,  botli  must  be  redeemed,  and  the  case 
of  the  assignee  is  not  better  than  that  of  the  original  mortgagor," 

This  proceeds  on  the  ground  that  the  purchaser  or  mortgagee 
cannot  be  in  a  better  position  than  his  vendor  or  mortgagor,  and 
must  be  bound  by  the  same  equities  as  his  vendor  or  mortgagor 
was  then  possibly  subject  to,  including  the  contingency  of  the 
mortgages  coalescing  (t).  The  subsequent  mortgagees  or  assignees 
of  the  equity  of  redemption  took  with  the  knowledge  of  such  pos- 
sible contingency  (u). 


(6.)   Union  of  the  mortgages. 

The  right  arises,  although  the  mortgages  on  the  separate  estates 
were  originally  vested  in  different  mortgagees,  but  have  subse- 
quently become  vested  in  the  same  person,  and  that  whether  the 
first  mortgagee  takes  a  transfer  of  the  second  mortgage,  or  the . 
second  mortgagee  takes  a  transfer  of  the  first  mortgage  (a?),  and 
also  whether  the  transferee  had  a  right  to  call  for  a  transfer,  as 
where  he  was  surety  for  that  debt  (y),  or  whether  he  had  no  such  • 
right  (z). 

But  when  the  knowledge  of  the  possibility  of  the  mortgages 
coalescing  cannot  be  imputed  to  the   subsequent  mortgagee,  the 
principle  does  not  apply ;  as  where  at  the  time  of  the  second  Whon  the 
mortgage  on  the  first  estate,  the  mortgage  on  the  second  estate  Se  seccmd^'^ 
had  not  yet  been  created,  and  the  assignee  of  the  prior  mort-  ^**^^^\ 
gage  had  notice  of  the  subsequent  mortgage  at  the  date  of  the  Bequentlj. 
assignment  (a). 

In  Ta^sell  v.  Smith  (6),  the  mortgage  on  the  second  estate  had  not  Tatseii  t. 
been  created  at  the  date  of  the  second  incumbrance  on  the  first  **^^^  ' 
estate,  and  yet  the  principle  was  held  to  apply.  This  case,  how- 
ever, was  considered  by  V.  C.  Hall  (a)  to  rest  upon  other  grounds. 
The  second  incumbrancer  on  the  first  estate,  it  was  said,  had 
notice  of  the  first  mortgagee's  incumbrance,  but  had  omitted  to 
give  him  notice  of  the  second  incumbrance,  and  therefore  was 
postponed  to  the  first  mortgagee,  who  at  the  time  of  the  union  of 

(0  Buvor  V.  Zucky  4  Eq.  637,  V.  C.  L.  J.  N.  S.  Ch.  161,  M.  R.  is  not  law ; 

Wood.  Fish.  Mtg.  632,  ed.  3 ;  601,  ed.  4. 

(«)   Vint  V.  Padgett,    1  Gifl.   446;  2  (y)  TweedaleY.  T,  23  Beav.  341. 

De  G.  &  Jo.  611;   4  Jur.  N.  S.  264,  \z)   Vint  y,  Padgett,  tup, 

1122.  («)  Baker  v.  Gray,  1  Ch.  D.  491,  V.  0. 

(x)  TitUy  T.  Jktvietf  nip,;  Bovey  t.  Hall. 

Skipwith,  tup,;  Fo^rooke  t.  Walker^  2  {b)  2  Do  G.  &  Jo.  713. 
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T<u8eU  T. 
Smith 
unsatiflfao- 
tory. 


Tastell  ▼. 
Smith  over- 
ruled. 

Where  the 
sale  of  one 
before  the 
mortgage  of 
the  other 
estate. 


Where  no 
default  on 
one  mort- 
gage. 


the  two  mortgages  had  no  notice  of  the  intervening  equitable 
incumbrance,  and  was,  so  to  spealc,  a  purchaser  for  value  without 
notice. 

But  this  was  an  unsatisfactory  way  of  explaining  Tassell  v. 
Smith  {c).  As  against  the  mortgagor  and  his  heir  or  devisee,  the 
rule  is  founded  on  an  intelligible  principle ;  he  who  seeks  equity 
must  do  equity,  and  equity  will  not  deprive  the  mortgagee  of  any 
of  his  securities  until  all  the  debts  are  paid.  But  in  regard  to  a 
purchaser  or  subsequent  incumbrancer  of  the  equity  of  redemption 
of  the  one  estate  before  a  mortgage  on  the  other  estate,  it  is 
difficult  to  conceive  how  he  could  find  out  the  possible  equities. 
No  search,  no  inquiry,  could  tell  him  more  than  that  his  vendor  or 
mortgagor  had  other  property,  which  he  might  mortgage  for  more 
than  its  value,  and  of  which  the  first  mortgagee  might  take  a 
transfer,  or  which  might  become  imited  with  the  first  mortgage  in 
some  transferee.  The  fact  is,  such  purchaser  or  second  incum- 
brancer is  boimd  by  these  equities  blindly. 

Since  these  observations  were  written,  Tassell  v.  Smith  (c)  has 
been  overruled  by  Milk  v.  Jennings  (a?),  in  which  it  was  held  that 
the  rule  of  consolidation  does  not  apply  where  the  mortgage  on  the 
one  estate  sought  to  be  consolidated  was  created  subsequently  to  the 
assignment  of  the  equity  of  redemption  of  the  other  estate.  It 
would  be  allowing  a  subsequent  act  of  a  vendor  to  defeat  the  right 
acquired  by  the  purchaser  from  him. 

The  right  to  consolidate  does  not  apply  where  there  has  been  no 
default  in  respect  of  one  of  the  securities  (e),  nor  where  one  mort- 
gage has  ceased  to  exist,  as  where  a  mortgaged  leasehold  has 
become  vested  in  the  lessor  through  forfeiture  on  bankruptcy  (/). 

The  right  to  consolidate  exists  where  the  two  estates  having  been 
originally  vested  in  separate  owners  have  become  united  in  one 
owner,  and  also  where  the  two  estates  were  originally  vested  in  one 
owner  and  have,  after  the  consolidation,  become  vested  in  distinct 
owners.  The  right  to  consolidate  having  once  arisen  cannot  be 
affected  by  any  act  of  the  owner.  The  right  exists  equally  in  suits 
for  foreclosure  and  redemption  {g). 


(c)  2  De  G.  &  J.  713. 

(d)  13  Gh.  p.  639;  affirmed,  Jennings 
T.  Jordany  6  App.  C.  698. 

(e)  Cummins  v.  FleicheVy  14  Ch.  D. 
699,  C.  A.  reversing  W.  N.  1879—197, 
V.  0.  HaU. 


(/)  Re  Raggett,  16  Ch.  D.  117,  C.  A. ; 
and  see  May,  of  Brecon  v.  Seymour,  26 
Beav.  548  ;  6  Jur.  N.  S.  1069. 

{g)  Selhy  v.  Rom/ret,  IJ.  &  H.  336 ;  3 
De  G.  F.  &  Jo.  696 ;  7  Jnr.  N.  S.  835  ; 
9  W.  R.  683.  Tribourg  v.  Lord  Romfrei, 
cited,  Amb.  733;  Eolmes  v.  7\«m^,  7 
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(7.)   Whether  the  securities  legal  or  equitable. 

The  right  exists  whether  the  securities  are  legal  or  equitable. 

In  Jones  v.  Smith  {h)  it  was  considered  that,  with  respect  to 
third  persons,  it  was  necessary  that  the  mortgagee  should  have  the 
legal  estate  to  entitle  him  to  the  benefit  of  the  principle,  and  the 
question  of  the  right  of  an  equitable  mortgagee  to  consolidate  was 
discussed,  but  not  decided  (t). 

It  is  now,  however,  clear  that  where  two  equitable  mortgages 
upon  different  estates  to  different  persons  become  united  in  one, 
neither  the  mortgagor  nor  a  subsequent  mortgagee  with  notice  of 
the  equitable  mortgage  can  redeem  one  without  the  other  {j). 

Consolidation  of  securities  does  not  depend  like  tacking  upon 

■ 

the  possession  of  the  legal  estate  fjc). 


(8.)  Effect  of  notice. 

The  fact  that  the  mortgagee  seeking  to  consolidate  the  mort- 
gages had  at  the  time  of  the  union  notice  of  the  puisne  mortgage 
on  the  first  estate  is  immaterial.  The  reason  is  this,  that  the 
second  incumbrancer  took  his  incumbrance  with  the  knowledge 
that  there  was  a  possibility  of  the  two  prior  mortgages  coming  into 
the  hands  of  the  same  mortgagee,  and  of  the  possible  consequences 
of  their  union  (/). 

In  Cator  v.  Charlton  (w),  the  defendant  insisted  that  registering 
the  incutnbrances  was  full  notice  of  tJiem;  but  the  decision  could  not 
have  turned  on  the  point  of  notice,  registering  not  being  of  itself 
notice  (n).  And  in  Collett  v.  Munden  (o),  the  decision  was  not  at 
all  referred  to  the  point  of  notice. 

The  puisne  mortgagee  cannot  set  up  that  he  had  no  notice  of  the 
mortgage,  the  right  to  consolidate  which  is  claimed  {p). 


Hs.  367  n.,  and  Smeathman  r.  Broffy  16  CraeknaU  ▼.  Jatum^  11  Gh.  D.  9,  0.  A. 
Jnr.  1051,  V.  0.  Turner,  are  oyemiled;  {k)  Neve  r.  Fennell,  tup, 

WotU  T.  Symes,  16  Jnr.  114  ;  1  De  G.  (/)   Vint  y.  Padgett,  1  Giff.  446 ;  2  De  ^ 

H.  &  G.  240 ;  16  Sim.  640.  G.  &  Jo.  611.    See  4  Jnr.  N.  S.  pt.  2, 

(A)  2  Yes.  J.  376.  553. 

(i)  Grugem  r.  Otrrard,  4  Y.  &  C.  119.  (m)  2  Ves.  J.  377. 

(/)  TweedaU  ▼.  T.  23  Beay.  341 ;  and  (n)  Sup.  p.  116. 

Wait*  T.  Symee,  sup. ;  Neve  y.  FenneU,  (o)  2  Vea.  J.  377 ;  and  see  Ireeon  y. 

2  H.  &  M.  170,  183 ;  33  L.  J.  Gh.  19  ;  Denn,  2  Cox,  425. 
Sgp.  Berridge,  3  M.  D.  &  D.  464 ;  2  {p)  Neve  y.  Pennell,  tup. 

Day.  Cony.   838,  ed.   2;   289,  ed.   4; 

m2 
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In  Baier  v.  Oray  (q)  the  mortgagee  of  the  Becond  estate  had 
notice  of  the  puisne  incumbrance  on  the  first  estate,  but  that  fact 
was  not  the  ground  of  the  decision. 

And  the  same  may  be  eaid  of  Tassell  v.  Smith  (r),  in  which 
the  puisne  incumbrancer  had  omitted  to  give  notice  of  his  incum- 
brance. 

(9.)  Bankruptcy, 

Where  a  mortgagee  with  a  deficient  security  on  one  estate 
obtained,  after  and  with  notice  of  the  mortgagor's  bankruptcy, 
the  transfer  of  a  mortgage  on  another  estate  with  power  of  sale, 
he  had  a  right  to  retain  against  the  assignees  in  aid  of  his  deficient 
security  the  surplus  proceeds  of  a  sale  made  under  the  power  («). 
But  an  original  mortgage,  taken  after  notice  of  insolvency,  cannot 
be  consolidated  with  a  prior  mortgage,  for  it  would  amount  to  a 
preference  {f). 

(10.)  Generally. 

The  circumstance  that  the  mortgages  which  were  consolidated 
by  an  insurance  company,  were  taken  in  the  names  of  different 
trustees,  was  considered  unimportant  (m). 

A  question  was  raised  in  Gfrugeon  v.  Oerrard  (r),  whether  an 
equitable  mortgagee  of  estate  A.,  whose  mortgage  was  created 
before  the  bankruptcy  of  the  mortgagor,  could  as  against  the 
assignees  consolidate  a  mortgage  upon  estate  B.,  by  compelling 
an  assignment  to  himself  of  the  legal  estate  outstanding  in  a 
satisfied  mortgagee  of  estate  A.  The  decision  was  that  he  had  a 
right  to  the  assignment,  and  the  question  of  consolidation  was  left 
undecided ;  but  the  right  to  the  latter  would  seem  to  follow  {x). 

Where  a  second  mortgagee  selling  under  his  power  is  compelled 
by  the  first  mortgagee  out  of  the  proceeds  of  sale  to  pay  not  only 
his  prior  mortgage,  but  also  a  mortgage  upon  another  property 
which  the  first  mortgagee  has  consolidated,  the  second  mortgagee 
is  equitable  assignee  of  the  latter,  and  can  consolidate  it  with  his 
own  (y). 

{q)  1  Ch.  D.  491,  V.  C.  Hall.  (t)  Exp,  Eotchkin,  20  Eq.  746,  V.  C. 

(r)  2  De  G.  &  J.  713.  Baoon. 

(«)  Selby  Y.  Fomfret,  1  J.  &  H.  336 ;  (u)  Tasaell  y.  Smithy  sup, 

3  De  G.  F.  &  J.  696;   9  W.  B.  683;  (v)  4  Y.  &  C.  119. 

7  Jur.  N.   S.  836 ;   Neve  v.  Fennell,  2  (x)  Sup,  p.  906. 

H.  &  M.  170;  Exp,  AUager,  2  M.  D.  &  (y)  CrachnaU  v.  Janwn^  U  Ch.  D.  I, 

D.  328.  C.  A. 
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The  right  may  be  exercised,  though  the  mortgagee  is  selling  one 
of  Jus-estates  under  his  power  (z). 

Securities  of  different  natures  can  be  consolidated,  as  an  assign*  Seoaritiee  of 
ment  of  policies,  and  mortgages  of  freeholds  and  leaseholds  (a).      natures. 

In  a  case  where  the  owner  of  two  estates,  A.  and  B.,  having 
mortgaged  both  for  a  long  term,  sold  estate  A.,  and  then  mort- 
gaged estate  B.  to  different  parties,  the  purchaser  of  estate  A. 
haying  afterwards  discovered  and  taken  a  transfer  of  the  first 
mortgage  in  order  to  protect  himself,  was  held  entitled  to  compel 
the  second  mortgagee  to  pay  the  whole  of  the  first  mortgage,  in 
order  to  redeem  estate  B.  only^  or  to  be  foreclosed  of  estate  -B.,  on  the 
ground  that  such  mortgagee  was  bound  by  the  same  equities  as 
his  mortgagor  (i).  And  it  would  seem  from  the  observations  of 
Lord  Hardwicke  in  Titky  v.  Davies  (c),  that  in  the  above  case  the 
second  mortgagee  could  not,  by  redeeming  the  first  mortgage,  have 
succeeded  in  throwing  his  ovim  mortgage  upon  estate  A. 

A  case  also  occurred  at  law  {d)^  in  which  the  assignee  of  a  7  Geo.  U. 
bankrupt  having  moved  under  7  Geo.  II.  c.  20  to  stay  proceedings  ^' 
on  payment  of  principal,  interest,  and  costs  due  on  the  mortgage 
in  question,  it  was  objected  that  there  were  two  other  mortgages 
of  different  premises  for  certain  other  sums  due  from  the  bankrupt 
to  the  mortgagee,  on  which  the  Court  refused  to  compel  a  redemp- 
tion on  payment  of  the  first  mortgage  only,  and  discharged  the 
rule  with  costs.  The  doctrine  appears  to  be  recognized  in  other 
proceedings  at  law  (f). 

Where  a  mortgagee  of  land  had  also  a  registered  bill  of  sale  of  Bill  of  Sale 
goods,  he  was  not  permitted  to  consolidate  his  securities,  to  the 
prejudice  of  an  execution  creditor  against  the  goods  (/). 

Where  the  principle  of  the  consolidation  of  several  mortgages  on  Parties. 
distinct  estates  is  sought  to  be  applied,  the  persons  interested  in  the 
equity  of  redemption  of  the  second  mortgaged  estate  are  necessary 
parties  {g) ;  but  not  where  the  object  of  the  suit  is  not  to  throw  a 
larger  burden  on  the  second  estate  {h). 

Where  mortgages  of  two  different  properties  had  been  made  by 

(z)  Sslby  T.  Tomfreiy  sup, ;   CracknaU  {e)  Marcon  r.  Bloxam^  26  L.  J.  Ezo. 

T.  Janaon,  ntp.  193 ;  11  Exc.  586. 

(a)  Spalding  r.  I^omptoHf   26   Beay.  (/)  Chesworth  ▼.  Hunt^   6  G.  F.  D. 

637  ;  OraeknaU  ▼.  Janson,  sup.  266. 

{b)  Sober  y.  Kemp,  6  Ha.  165.  (^)  Irestm  y.  Dsnn,  2  Coz,  426.                                                 M 

{e)  2  Y.  &  C.  C.  C.  899,  n.  (A)  ITtUs  y.  Jennings,  13  Ch.  D.  639, 

{d)  Uoe  y.  Soley^  2  W.  Bl.  726.  649,  C.  A. ;  affirmed,  Jsmings  y.  Jordan, 

6  App.  G.  698. 
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the  same  mortgagor  at  different  dates,  and  the  mortgages  had  been 
consolidated  by  a  mortgagee,  and  the  mortgagor  had  conveyed  the 
equities  of  redemption  to  different  purchasers,  the  equiiy  of  re- 
demption of  the  second  mortgage  being  conveyed  before  the  equity 
of  redemption  of  the  first  mortgage,  it  was  held  in  an  action  for 
redemption  by  the  owner  of  the  equity  of  redemption  of  the  second 
mortgage,  that  he  was  entitled  to  the  first  right  of  redemption  of 
both  mortgages  (i). 

The  mortgagor  cannot  enforce  the  rule  (/). 

Judgment  creditors  can  consolidate  (k). 


(11.)   Cases  where  consolidation  is  not  applicable. 

To  apply  the  doctrine  of  consolidation  the  transaction  must  be 
between  the  same  parties,  or  those  claiming  under  them ;  for  if  A. 
concur  with  B.  in  a  mortgage  of  Whiteacre  to  C,  and  afterwards 
B.  mortgage  Blookacre  to  C.  for  a  different  sum,  nevertheless  A. 
and  those  claiming  under  him  may  redeem  Whiteacre  without  also 
redeeming  Blackacre  (/).  So  if  A.  the  owner  of  Whiteacre,  and 
B.  the  owner  of  Blackacre,  join  in  conveying  the  two  estates  in 
one  mortgage,  and  A.  afterwards  mortgage  Whiteacre  to  the  same 
party  for  a  different  sum,  B.  may  redeem  on  payment  of  the  first 
mortgage  debt  {m) ;  and  in  this  last  case,  at  least  if  the  power  of 
redemption  is  reserved  generally  to  A.  and  B.  or  either  of  them^ 
B.,  in  respect  of  the  sum  paid  by  him  on  behalf  of  A.,  will  be 
entitled  to  hold  Whiteacre  as  a  security  in  priority  to  the  further 
charge  made  by  A.  (w). 

Case  of  a  So  there  is  no  consolidation  where  one  mortgage  is  by  a  firm 

^™^*  and  the  other  by  a  member  thereof  (n). 

A  second  mortgagee  of  two  estates,  on  each  of  which  there  is  a 
prior  distinct  mortgage,  may  redeem  either  of  the  prior  separate 
mortgages,  and  then  foreclose  the  mortgagor  as  to  that  particular 
estate ;  and  even  in  a  suit,  instituted  by  him  to  redeem  both  the 
prior  mortgages,  he  may  have  a  decree  to  redeem  both  or  either  of 
them,  and  to  foreclose  the  mortgagor  accordingly  (y). 

(«)   Jenningt  ▼.  Jordan^  6  App.  C.  698.  (/)   Jwet  v.  Smith,  2  Ves.  J.  376. 

Ij)  Felly  ▼.   TTathen,  7  Ha.  367 ;   14  (m)  Higgina  v.  Frankii,  16  L.  J.  Oh. 

Jur.  9 ;  18  L.  J.  Ch.  281 ;  I  De  G.  M.  &  329  ;  10  Jur.  328,  V.  C.  Wigram. 

G.  16;  16  Jur.  47.  («)  Cummins  v.  Fletcher^    14  Ch.  D. 

{k)  Spalding  y.   Thompson,  26  Beav.  699,  C.  A.,p^L.  J.  James,  qnestioniiig 

637.  Fmpot  v.  Zuck,  4  Eq.  637,  V.  0.  Wood. 
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So  if  two  estates  are  mortgaged  by  the  same  mortgagor  to  one 
mortgagee,  and  the  mortgages  become  vested  in  different  assignees 
of  the  mortgagee,  the  mortgagor  may  redeem  them  separately  (p). 

A  surety,  although  no  power  of  redemption  is  given  by  the  Siiret7. 
mortgage  deed,  can  call  for  an  assignment  of  the  mortgage  secu- 
rity, without  paying  any  further  advance  (q). 

Where,  however,  two  properties  were  mortgaged  to  a  mortgagee 
for  distinct  sums,  and  there  was  a  surety  for  one  of  them,  it  was 
held  that  the  right  of  consolidation  over-rode  the  right  of  the 
surety  to  have  the  benefit  of  the  securities  for  his  debt  (r).  8ed 
quaere. 

But  if  A.,  having  already  mortgaged  Whiteacre,  join  with  B., 
owner  of  Blackacre,  in  a  mortgage  of  the  two  estates  for  securing 
a  sum  lent  by  the  same  person  to  B.  (or,  as  it  would  seem,  to 
both),  B.  may  redeem  lus  own  estate  on  payment  of  the  sum  so 
lent,  without  paying  off  the  separate  charge  on  Whiteacre  («). 

So  where  two  persons  mortgage  their  several  estates  to  secure  a 
sum  advanced  to  both  or  one  of  them,  and  then  one  of  them 
mortgages  his  own  estate  included  in  the  first  mortgage  to  the 
same  mortgagee  to  secure  his  separate  debt,  the  other  cannot 
be  compelled  to  redeem  the  mortgage  with  which  he  is  not  mixed 
up  {t). 

The  same  principle  applies  where  the  first  mortgage  by  the  two 
persons  is  of  their  separate  shares  of  the  estate,  and  subsequent 
separate  mortgages  are  made  by  each  of  his  own  share :  there  is  no 
consolidation  {u). 

On  the  like  principle,  where  a  tenant  for  life  having  under  a  power  Tenant  for 
charged  an  estate,  and  then  mortgaged  the  charge  and  property  of  ^^Serman. 
his  own  to  several  mortgagees,  the  remainderman  can  redeem  the 
charge  separately  from  the  other  estate  (r). 

{p)  Ca.  k  Op.  MS.  68.  («)  AUtoorthv,  Bobitmn^  2  Bear.  287. 

{q)  Hopkimon  y.  Ealt^  9  H.  L.  614  ;  7  {t)  Eiggim  y.  Frankis,  sup, ;  Bowker 

Jut.  N.  S.  1209  ;  overruling  WUliams  v.  r.  SuU,  1  Sim.  N.  S.  29  ;  16  Jup.  4. 

Owmj  13  Sim.  697.  (u)  Thomeyero/i  y.  Croekelt,  2  H.  L. 

(r)  Far^>roiher  y.  Wodelwuae,  23  Beay.  239. 

18 ;  2  Jut.  N.  S.  1178  ;  26  L.  J.  Ch.  81 ;  (r)  Lord  Kensington  y.  Bouverie,    19 

bat   an  appeal  waa   compromised,   26  Beay.  39 ;  1  Jur.  N.  S.  101 ;  7  H.  L. 

It.  J.  Ch.  240.     And  see  Dawson  y.  667 ;  6  Jar.  N.  S.  106  ;  reyezBing  1  Jar. 

JBmk   of   WhUehwm,  4   Ch.  D.  639,  N.  S.  677. 
V.  C.  Baoon. 
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(12.)  Besult  of  ike  cases. 

The  preceding  authorities,  therefore,  lead  to  this  conolusion,  that 
if  two  or  more  distinct  mortgages  be  made  of  different  estates 
between  the  same  parties,  or  if  a  sum  of  money  be  advanced  on 
one  estate,  and  other  estates  be  afterwards  made  a  security  for  the 
sum  already  advanced,  and  also  for  further  advances,  although 
without  any  agreement  that  the  first  estate  shall  be  charged  with 
the  further  advances,  nevertheless,  neither  the  mortgagor  nor  any 
one  claiming  under  him  the  equity  of  redemption  of  one  of  the 
estates,  although  without  notice  of  the  other  mortgage  or  charge, 
shall  be  permitted  to  redeem  one  mortgage  without  redeeming 
both.  From  this  doctrine  it  is  manifest  that  great  care  and  caution 
are  requisite  in  a  purchase  or  mortgage  of  an  equity  of  redemption, 
and  that  the  first  mortgagee  should  not  merely  be  questioned  as  to 
the  amount  of  the  actual  mortgage  on  the  estate  intended  to  be  pur- 
chased or  mortgaged,  but,  generally,  what  is  the  extent  of  his 
charge  or  lien  upon  it. 

The  cases  are  observed  upon  by  Mr.  Davidson  {x),  who  draws  the 
following  conclusion : — "  It  may  be  thought  not  too  much  to 
affirm  that  these  decisions  render  it  impossible  safely  to  purchase 
an  equity  of  redemption  or  to  take  a  second  mortgage.  The 
assignee  (whether  purchaser  or  incumbrancer)  of  an  equity  of 
redemption  does  all  that  is  in  his  power,  if  he  ascertains  by  inquiry 
that  the  prior  mortgagee  does  not  hold  any  other  security  from  the 
same  mortgagor,  and  if  he  gives  notice  of  his  own  assignment  to 
the  prior  mortgagee.  But  if  all  this  is  done  and  if,  moreover,  the 
mortgagee  permits  a  notice  of  the  assignment  of  the  equity  of  re- 
demption to  be  endorsed  on  his  mortgage  deed,  the  assignee  of 
the  equity  of  redemption  is  still  insufficiently  secured  agaiust  the 
contingency  of  the  property  acquired  by  him  becoming  subject  to 
make  up  the  insufficiency  of  some  other  security  from  his  assignor. 
it  may  indeed  be  collected  from  Tassell  v.  Smiih  (y),  that  the  notice 
to  the  mortgagee  would  affect  his  conscience,  bo  as  to  prevent  his 
having  the  right  to  consolidate  with  his  mortgage  a  deficient 
security  from  the  same  mortgagor  taken  after  such  notice,  but  it 
would  not  (judging  from  the  analogy  of  ordinary  tacking)  prevent 
him  from  transferring  his  own  mortgage  to  a  mortgagee  holding 

(/)  2  Dav.  Conv.  841-3,  ed.  3;  293,       other  grounds  hj  Milh  v.  Jennings,  13 
ed.  4.  Ch.  D.   639,  C.  A. ;  affirmed,  Jenningt 

(y)  2  De  G.  &  Jo.  713  ;  overruled  on      v.  Jordan,  6  App.  0.  698. 
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other  insufficient  security  from  the  same  mortgagor,  so  as  to  enable 
such  other  mortgagee  to  consolidate  the  securities  "  (z). 


(13.)  Summary, 

The  following  is  a  succinct  statement  of  the  law  on  this  subject : 

1.  If  a  person  has  vested  in  himself  two  distinct  mortgages  on 
two  distinct  estates,  the  property  of  the  same  mortgagor,  one  estate 
cannot  be  redeemed  without  the  other  (a). 

2.  The  right  of  consolidation  exists,  although  the  two  mortgages 
had  originally  been  vested  in  different  mortgagees  {b) : 

3.  And  whether  the  mortgagee  on  the  first  estate  takes  a  transfer 
of  the  mortgage  on  the  second  estate,  or  mce  versd  {c)  : 

4.  And  where  the  second  incumbrancer  on  the  first  estate  takes 
a  transfer  of  the  first  mortgage  on  the  second  estate  {d) : 

5.  And  although  the  two  estates  having  been  originally  the 
property  of  different  mortgagors  had  become  united  in  the  same 
mortgagor  (e). 

6.  And  that  whether  the  union  of  the  two  equities  of  redemption 
in  the  same  mortgagor  takes  place  before  or  after  the  union  of  the 
mortgages  (e), 

7.  And  the  rule  applies  where  the  two  estates  having  been 
originally  the  property  of  the  same  mortgagor  have,  subsequently 
to  the  right  of  consolidation  arising,  become  vested  in  different 
mortgagors  (<?). 

8.  But  there  is  no  consolidation  where  the  two  estates  w^ere 
originally  and  still  continue  the  property  of  two  distinct 
owners  (/). 

9.  The  right  prevails  against  the  heir  or  devisee,  but  not  the 
dowress,  of  the  mortgagor  of  either  estate  (g). 

10.  And  also  a;gainst  the  purchaser  or  second  incumbrancer  of 
the  equity  of  redemption  (g). 

11.  And  that  whether  such  purchaser  Or  second  incumbrancer  of 
the  equity  of  redemption  had  or  had  not  notice  of  the  mortgage  on 
the  other  estate  (A). 

(s)  2  Dav.   Oonv.  S42,   ed.  3 ;   292,  (rf)  Fiah.  Mtg.  633,  ed.  3  ;  6C0,  ed.  4. 

ed.  4.  W  Sup,  p.  906. 

(a)  Sap.  p.  902.  (/)  Sup,  p.  910. 

{b)  Sup.  p.  903.  (^)  Sup.  p.  904. 

{e)   Sup.  p.  905.  (h)  Sup,  p.  907. 
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12.  The  rule  applies,  although  the  second  incumbranoe  was 
really  prior  in  date,  if  he  had  lost  his  priority  by  non-registra- 
tion (f). 

13.  It  is  essential,  however,  that  the  purchase  or  mortgage  of  the 
equity  of  redemption  should  have  been  effected  after  the  consoli- 
dation of  the  two  first  mortgages  had  taken  place  (A:). 

14.  But  as  against  a  purchaser  or  second  incumbrancer  of  the 
equity  of  redemption  of  one  of  the  estates,  there  can  be  no  consoli- 
dation of  a  mortgage  created  on  the  other  estate  subsequently  to 
such  purchase  or  second  incumbrance  (A:). 

15.  Nor  can  there  be  any  consolidation  if  the  union  of  the  two 
mortgages  takes  place  after  the  two  equities  have  become  separated 
and  vested  in  different  mortgagors,  %emh.  (/). 

16.  If  there  are  subsequent  incumbrances  on  one  estate,  the 
mortgagee  of  the  other  estate  can  purchase  the  first  mortgage  on 
the  first  estate,  and  so  consolidate  them  to  the  prejudice  of  the 
subsequent  incumbrances  thereon,  although  at  the  time  of  the  pur- 
chase he  had  notice  of  them  (m). 

17.  The  mortgagee  of  the  one  estate  can  consolidate  with  his 
own  mortgage,  a  mortgage  on  the  other  estate  to  the  prejudice  of 
the  subsequent  incumbrances  on  the  first  estate  (m)  though  he  had 
notice  of  them,  if  the  mortgage  on  the  other  estate  had  been 
created  before  such  subsequent  incumbrances,  but  not  if  at  the 
date  of  the  subsequent  incumbrances  the  mortgage  on  the  second 
estate  had  not  been  created  (n),  or  the  consolidation  had  not  taken 
place.     Semh, 

18.  The  right  exists,  whether  the  estates  are  legal  or  equitable, 
or  consist  of  real  or  personal  property  (o). 

19.  The  rule  applies  whether  the  question  is  raised  in  a  suit  for 
foreclosure  or  redemption  (jt?). 

20.  The  mortgagor  cannot  enforce  the  rule  (y). 

21.  It  applies  in  bankruptcy,  except  where  a  fraudulent  prefer- 
ence would  be  created  (r). 

22.  The  same  principle  applies  where  the  dealings  are  with 
distinct  parts  of  the  same  estate  («). 

(0   Nev€  T.  Tmiua,  2  H.  &  M.  170.  (o)  Bup.  p.  907. 

\k)  Sup,  p.  906.  ip)  Sup.  p.  906. 

(0   Sup.  p.  903.  {q)  Sup.  p.  910. 

(m)  Sup.  p.  907.  (r)  Sup.  p.  908. 

(«)  Sup.  p.  906.  W  Sup.  p.  910. 
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23.  Judgment  creditors  may  consolidate  (t). 

24.  Sureties  are  not  bound  by  consolidation  (u), 

(14.)  Conveyancing  and  Law  of  Property  Act^  1881. 

The  law  stated    in    this  chapter  only  applies  to  mortgages  44  &  45  Vict. 
executed  before  the  Slst  Dec.  1881,  for  by  the  Conveyancing  Act, 
1881  (a?),  mortgages,  which,  or  one  of  which,  are  or  is  made  after 
the  31st  Dec.  1881,  cannot,  in  the  absence  of  a  contrary  intention 
expressed  in  the  mortgages,  or  one  of  them,  be  consolidated. 

In  an  action  to  foreclose  two  distinct  estates,  which,  coming 
nnder  this  section,  could  not  be  consolidated,  it  was  held  that  the 
mortgagor  could  not  redeem  either  without  paying  the  whole 
costs  {y) . 


(/)  Sup.  p.  910. 
(m)  Sup.-g.^U, 
(x)  44  &  45  Vict.  0.  41,  8.  17. 


(y)  Clapham  v.  Andrews,  W.  N.  1884 
— 152,  Pearson,  J. 
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(1.)  The  legal  estate  must  prevail. 

The  priority  gained  by  tacking  by  means  of  the  legal  estate  has 
been  fully  treated  of  in  Chap.  LXVII.,  p.  866. 

A  mortgagee  who  has  the  legal  estate,  as  a  general  rule,  prevails 
over  all  other  mortgages,  charges,  and  incumbrances  (a),  whether 
he  be  the  first  or  second  mortgagee. 

A  puisne  mortgagee  without  notice  of  a  prior  mortgage  getting 
in  a  legal  estate  can  recover  in  an  action  against  the  first  mort- 
gagee ;  thus  if  the  owner  of  an  equitable  estate  makes  a  mortga^Ci 
and  then  acquires  the  legal  estate  and  makes  a  second  mortgage, 
the  latter  will  prevail  (6). 
Deky  wiU  Delay  in  completing  the  legal  title  will  not  in  the  absence  of 

not  postpone,   f^aud  or  negligence  prejudice  the  right,  as  where  a  legal  mortgagee 

of  copyhold  delayed  the  inrolment  of  the  conditional  surrender 
until  after  the  inrolment  of  a  subsequent  security  (c). 


{a)  Bac.  Abr.  Mtg.  E.  3. 

(*)  Qoodtitle  v.  Morgan,  1  T.  B.  766 ; 


Bight  Y.  BuekneU,  2  B.  &  Ad.  278. 
\e)  Horloek  ▼.  FrieHley,  2  Sim.  75. 
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But  no  incumbrancer  with  notice  of  prior  incumbrances  at  the  Notice  pre- 

..  V        1.     1      J  1  •  -Lj.  •  •     "J.     1.  •  •    _  vents  prioritTt 

time  when  he  lent  his  money,  can  obtam  any  pnonty  by  acquiring 
the  legal  estate  (d). 


(2.)  Qui  prior  est  tempore,  potior  est  jure. 

Where  all  the  incumbrances  on  real  estate  are  equitable,  priorities 
are  regulated  in  order  of  date  and  not  by  priority  of  notice.  Where 
equities  are  equal,  the  prior  equity  prevails;  Qui  prim"  est  fempore^ 
potior  est  Jure  {e). 

Where  a  husband  covenanted  to  settle  land,  and  afterwards 
deposited  the  title  deeds  with  his  merchants  without  notice,  the 
settlement  prevailed  (/),  although  the  merchants  after  notice  got 
in  the  legal  estate  (g).  The  same  principle  applies  to  a  subsequent 
purchaser  (A). 

So  where  a  trustee  of  an  equitable  mortgage  deals  with  it  as  his 
own,  the  cestuis  que  trust  are  preferred  to  the  assignee  of  the  trustee, 
though  without  notice  (t). 

So  where  a  solicitor  holds  a  mortgage  in  trust,  partly  for  himself 
and  partly  for  a  client,  and  deposits  the  deeds  with  his  banker,  the 
oUent  is  preferred  {k). 

Sub-mortgages  of  land  take  according  to  priority  of  date(/);  Sab-mort- 
and  the  same  would  perhaps  apply  to  a  mere  charge  (w).    An  ^^®** 
annuity  charged  on  leaseholds  has  been  held  to  be  within  the  same 
principle  (n). 

Possession  of  title  deeds  does  not  alter  the  principle  (o). 

It  has  already  been  fully  explained  that  notice  is  ineffectual  Equitable 
between  incumbrancers  on  real  estate  {p). 


incumbrances 
on  real 
estates. 


(d)  WiOoughby  t.  W.  1  T.  R.  763 ; 
I>rew  ▼.  Zoekettf  32  Beay.  499 ;  9  Jur. 
K.  S.  786;  MaaJUld  r.  Suritm,  17  £q. 
16,  If.  R. 

(e)  Bristol  ▼.  ffutiffefford,  2  Vem.  626; 
Beekitt  y.  Cordley,  1  Bro.  C.  C.  363; 
Mice  y.  R.  2  Drew.  73. 

(/)  Matmingford  y.  Tokman^  1  ColL 
670;  9  Jur.  438,  Y.  C.  Kt.  Bruoe; 
Baillie  y.  McKewoHf  36  Beay.  177. 

{g)  lb,;  Mumford  y.  8toh%oat99r^  18 
£q.  663,  H.  R. 

(A)  Warde  v.  W.  16  Beay.  103. 

(t)  Cory  y.  Eyre,  1  Be  G.  J.  &  Sm. 
149 ;  Knoion  y.  N,  6  £q.  136,  H.  R. ; 
Shropshire,  fc,  Co.  y.  l%e  Queen,  7  L.  R. 


H.  L.  496 ;  reyersing  8  L.  R.  Q.  B.  434 ; 
Stackhouse  y.  Jersey,  1  J.  &  H.  721 ;  7 
Jur.  N.  S.  369.  See  Welchman  y. 
Coventry  Union  Bank,  8  TV.  K  729, 
V.  0.  Wood. 

{k)  Bradley  y.  Riches,  9  Ch.  D.  189, 
Fry,  J. 

(/)  Jones  y.  Gibbons,  9  Ves.  407 ;  Exp. 
Maekay,  1  M.  D.  ft  D.  660. 

(m)  Malcolm  y.  Charlesworth,  1  Keen, 
63  ;  2  Day.  Cony.  784,  ed.  3. 

(»)  Roehardy.  Fulton,  1  J.  &  L.  413, 
439. 

(o)  Thorpe  y.  Holdstcorth,  7  Eq.  139, 
y.  0.  Giffard. 

(p)  Sup.  pp.  406,  832. 
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An  equitable  incumbrancer  on  land  is  not  bound  to  give  any 

notice,  and  is  not  postponed  by  any  absence  of  activity  in  asserting 

bis  rights,  unless  his  acts  amount  to  fraud  {q). 

Equitable  If  a  subsequent  equitable  incumbrancer,  having  acquired  the 

parting  with    legal  estate,  as  under  a  trust  for  sale,  sells  the  estate  and  so  parts 

lega  estate,     ^^j^  ^^^  legal  estate,  he  loses  his  protection,  and  the  purchase 

moneys  in  his  hands  are  subject  to  priorities  according  to  date  (q). 
TranBhipment      A  mortgagee  of  a  ship  and  cargo  does  not  lose  his  priority  by 
^^^^'         the  subsequent  transhipment  of  the  cargo  into  a  different  ship  and 
its  consignment  to  different  parties,  although  a  subsequent  incum- 
brancer gives  notice  before  him  to  such  consignee,  if  the  mort- 
gagee, upon  hearing  of  the  shipment  and  consignment,  is  guilty  of 
no  delay  in  giving  notice  to  the  new  consignees  (r). 
Where  both         Where  incimibrancers  are  alike  innocent  and  are  equally  diligent 
^^^^^ '        in  completing  their  title,  priority  in  the  date  of  their  respective 
securities  will,  as  in  equitable  mortgages  of  realty,  give  the  advan- 
tage («). 
Where  pnr-         It  is  not  a  rule  of  equity  that  upon  the  purchase  of  property 
to^um!?^*   subject  to  incumbrances  for  its  full  value,  the  vendor  is  bound  to 
brancea.  apply  the  purchase  money  in  payment  of  the  incimibrances  accord- 

ing to  their  priorities.      Such  a  duty  can  only  be  the  result  of 
express  agreement,  or  of  a  contract  to  be  implied  from  the  circum- 
stances of  the  case  (t). 
Tayments  So  where  a  married  lady  assigned  her  dower  to  which  she  had 

^°^.^^  become  entitled  on  a  former  marriage,  and  which  on  her  second 
marriage  had  been  settled  to  her  separate  use,  to  a  creditor  on 
trusts  for  securing  the  payment  of  a  debt  due  to  the  assignee,  and 
further  advances  to  be  made  by  him  to  a  certain  amount,  it  was 
held  that  the  receipt  of  the  dower  payments  by  him  were  not  to 
be  considered  indefinite  payments,  but  were  to  be  applied  in  the 
first  place  in  pajonent  of  the  charges  under  the  deed  of  assignment, 
and  that  the  surplus  only  was  liable  to  such  lien  as  he  acquired  for 
further  advances  made  by  him  beyond  the  amount  warranted  by 

the  deed  (w)« 

But  in  a  case  where  the  money  advanced  by  a  puisne  incum- 
brancer was  in  fact  applied  in  paying  off  a  first  incumbraace,  which 
with  the  arrears  of  interest  thereon  was  assigned  as  a  collateral 

{q)  RooperY.  Earrison^  2  K.  &  J.  86.  (i)  Ait.  Oen,  v.  Cox,Z'Bi,  L.  240,  272; 

(r)  FeWuim  v.  Clarkj  1  De  G.  k  Sm.  rerersing  Greenwood  y.  Taylor^  14  Sim. 

807.  505. 

(if)  Cato  r,  Irving,  6  ib,  210.  (m)  Smith  ▼.  8,  9  Beav.  80. 
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security y  he  was  held  not  ov\j  pro  tanto  to  have  priority  over  mesne 
inoumbrancers,  but  was  likewise  held  not  to  be  bound  to  apply 
interest,  subsequently  paid  him  without  any  specific  appropriation, 
in  reduction  of  the  arrears  of  interest  on  the  first  charge,  but  to  be 
at  liberty  to  apply  it  in  payment  of  the  interest  on  his  own  debt, 
leaving  therefore  the  amount  of  the  first  incumbrance  an  increasing 
fund,  which  in  a  certain  number  of  years  would  give  him  all  the 
benefit  of  tacking  {x).  But  it  may  be  thought  that  if  he  had 
been  in  possession  of  the  estate  he  could  not  have  so  applied  the 
rents  (y). 

If  a  mortgagee,  on  being  paid  off  a  part  of  his  debt,  agrees  that 
the  party  paying  him  off  shall  stand  as  the  first  incumbrancer,  and 
that  the  mortgagor  shall  execute  to  himself  a  second  charge  for  the 
residue  of  the  debt,  such  agreement  may  be  established  against  the 
mortgagor  by  parol  evidence  (2). 

If  a  mortgagee  joins  with  a  mortgagor  in  granting  a  lease  to  a 
third  person  and  takes  from  the  latter  an  underlease,  he  is  in  as 
tenant  and  not  a£  mortgagee,  and  the  mortgage  is  postponed  to  the 
lease  (a). 

A  charge  created  by  the  tenant  for  life  under  a  power  takes  Charge  by 
precedence  to  all  estates  limited  after  the  life  estate  {h).  me  under 

An  assignment  of  a  fund  in  Court  is,  it  seems,  preferred  to  the  P°^®^- 
extent  of  the  Crown,  though  the  assignment  be  not  completed  by 
notice  to  the  trustee  of  the  fund  (c). 

(3.)   Other  cases  of  priority. 

A  judgment  ooreditor  has  been  allowed  the  aid  of  a  Court  of  Outstanding 
eqidty  in  trying  an  ejectment  by  setting  aside  outstanding  terms,  aside.  ^ 
although  a  decree  had  been  previously  obtained  by  the  subsequent 
incumbrancers  for  settling  their  priorities,  but  to  which  he  was 
not  a  party,  and  although  nineteen  years  had  elapsed  since  the  last 
payment  of  the  annuity  secured  by  the  judgment  {d).  And  even 
as  against  a  subsequent  judgment  creditor  of  a  Pier  Company,  the 
Court  has  refused  to  grant  the  application  of  a  prior  mortgagee  of 

(x)  Maekerune  r.  Gordon,  6  d.  &  F.  (0)  Poffe  y.  Broom,  4  Rnas.  6  ;  2  Boss. 

875.  &  H.  214  ;  4  CI.  &  F.  399. 

(y)  Smith  T.  8.  tup. ;    Greenwood  r.  (b)  Simpson  y.  0*  Sullivan,  7  ib,  650.                                               m 

Taylor,  tup,  {e)  Potter  r,  Hargreavea,  1  Keen,  281 ;                                         ^ 

(s)  Besnkt  y.  WhittdU,  1  Be  G.  &  Sm.  tup.  p.  184. 

636  ;  17  L.  J.  Gh.  14,  352.  (d)  Smith  y.  Earl  of^npham,  7Beay. 

857. 
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9:i0  PRIOBITY  OF  INCUMBRANCES,  Chap.  69. 

the  tolls  by  debenture  under  the  Pier  Act,  for  an  injunction  to 
prevent  such  creditor  from  taking  the  land  in  execution,  on  the 
ground  that  the  mortgagee  had  no  equity  to  prevent  the  seizure  of 
the  landy  though  the  effect  might  be  to  stop  the  tolls  {e). 
Charges  for         Priority  is  given  by  4  &  5  Vict,  c,  35,  and  6  &  7  Vict.  c.  23, 
xnent  of  copy-  ovcr  all  other  charges,  except  the  tithe  commutation  rent-charges, 
•  to  the  com  rent,  or  other  sum  of  money,  the  consideration  for  the 

enfranchisement  of  copyholds  (/). 
Solicitor's  We  may  here  again  notice  the  lien  of  a  solicitor  for  his  costs 

upon  the  papers  of  his  client,  as  regards  the  question  of  priority. 
This  subject  was  much  discussed  in  some  cases  before  Sir  E. 
Sugden  in  Ireland ;  and  the  result  seems  to  be,  that  this  lien, 
being  a  mere  right  of  retainer  until  the  debt  is  satisfied,  does  not 
give  any  interest  in,  or  right  to,  the  land ;  and  that  it  does  not,  as 
regards  priority  of  incumbrances,  possess  the  character  of  an  in- 
cumbrance, the  result  of  contract.  It  only  binds  the  interest  in 
the  deeds  which  are  from  time  to  time  left  in  the  client,  and  there- 
fore it  is  subject  to  incumbrances,  whether  legal  or  equitable, 
affecting  the  property,  to  which  the  deeds  relate,  at  the  time  of  the 
deposit  with  him  (^),  or  as  regards  future  costs,  is  subject  to  in- 
cumbrances (including  judgments)  which  are  subsequently  created 
by  the  client,  while  the  deeds  are  in  his,  the  solicitor's,  hands,  but 
before  such  future  costs  hiq  incurred  (A).  And  accordingly,  in 
Blunden  v.  Desart  (A),  where  a  judgment  was  entered  up  against 
the  client  at  the  time  that  the  title  deeds  were  in  the  hands  of 
the  solicitor,  it  was  held  that  Hhe  judgment  prevailed  against  the 
lien  of  the  solicitor  for  costs  incurred  due  to  him  after  the  date  of 
entering  up  the  judgment.  The  observations,  therefore,  of  Lord 
Cottenham  in  Richards  v.  Platcl  (/),  assimilating  the  case  of  a 
solicitor's  lien  on  the  papers  in  his  hands,  to  that  of  any  other 
creditor  who  holds  security  for  his  debt,  must  be  confined  to  the 
consideration  of  the  case  as  between  him  and  his  client,  and  not  be 
extended  further  {k). 

So  a  solicitor  in  possession  of  a  policy  on  which  he  has  a  lien 


{«)  Ferkint  v.  Deptfwd  Fier  Co,  13  Sim.  16. 

277.  W  Blunden  v.  Dnart^  2  Dr.  &  W, 

(/)  See  8up,  p.  253.  406. 

(^)  Smith  V.  Chichester,  2  Dr.  &  W.  (i)   Cr.  &  Ph.  79,  82. 

393 ;  Molesworth  t.  Bobbins^  2  J.  &  L.  {k)  But  see  Exp,  Cleland,  2  Ch.  813, 

368  ;  Felly  y.  JFathen,  18  L.  J.  Ch.  281 ;  L.  C.  Cairns  ;   and  Hxp.  Smithy  3  ib. 

7  Ha.  361  ;  afi&rmed,  1  De  G.  M.  &  G.  126. 


Sfioi.  3. 


OTHER  CASUS  oj*  PRiOurr?. 


921 


for  costs  is  not  bound  to  give  notice  to  the  insurance  company  in 
order  to  preserve  his  priority  (/). 

Priority  cannot  be  given  by  a  person  in  respect  of  any  estate  No  priority 
beyond  his  own  interest ;  so  where  a  devisee  for  life  of  leaseholds  interest  of  the 
borrowed  money  to  pay  the  rent,  and  gave  a  mortgage  for  the  ^^^y- 
amount,  the  mortgagee  could  not  claim  priority  over  the  judgment 
creditors  of  the  testator  {m). 


concealed. 


(4.)  Priority  lost  by  fraud. 

The  right  of  priority  may  be  lost  by  fraud.  In  a  note  in 
Fonblanque  on  Equity  (n),  the  principle  is  thus  stated: — "If  a  man, 
by  the  suppression  of  the  truth  which  he  was  bound  to  communi- 
cate, or  by  the  wilful  suggestion  of  a  falsehood,  be  the  cause  of 
prejudice  to  another  who  had  a  right  to  a  full  and  correct  repre- 
sentation of  the  fact,  it  is  certainly  agreeable  to  the  dictates  of 
good  conscience,  that  his  claim  should  be  postponed  to  that  of  the 
person  whose  confidence  was  induced  by  his  representation/' 

If  A.,  being  about  to  lend  money  to  B.,  informs  C.  of  his  inten-  Incumbrance 
tion,  and  asks  C.  whether  he  has  any  incumbrance  on  B.'s  estate,  and 
C.  denies  that  he  has  any,  whereby  A.  is  induced  to  lend  his  money 
to  B.,  and  it  proves  that  0.  had  at  the  time  an  existing  mortgage 
or  judgment  on  B.'s  estate,  this  is  fraud  on  the  part  of  C,  and  his 
Beourity  shall  be  postponed  to  that  of  A.  But  to  fix  C.  with  the 
fraud,  it  is  necessary  that  he  should  be  informed  of  A.'s  intention 
to  lend  the  money  ;  for  otherwise  the  fraudulent  intention  is  want- 
ing, on  which  the  relief  is  to  proceed,  and  the  mere  falsehood  is 
not  sufficient  for  such  purpose  (o). 

If  a  prior  incumbrancer  or  his  agent  (p)  is  a  party  or  privy  to 
the  subsequent  transaction,  and  fraudulently  conceals  his  incum- 
brance, this  is  also  a  groimd  for  postponement  (^),  and  more 


(/)  fTeat  of  England  Bank  ▼.  Batchelor, 
W.  N.  1882—11,  Fry,  J. 

(fn)  Angel  y.  Bryan,  2  J.  &  L.  763. 

(«)  Vol.  1,  p.  164,  ed.  6  ;  Pickard  v. 
Seart,  6  A.  &  £.  469  ;  Hooper  y.  Gumm, 
2  Ch.  282. 

(o)  Ihbotson  y.  Rhodes,  2  Vem.  654. 
And  see  Hobht  y.  Norton,  1  ib.  136 ; 
Sumden  y.  Cheyney,  2  ib,  150 ;  and  the 
case  of  Fatley  y.  Freeman,  3  T.  B.  51. 

C. — VOL.  II. 


{p)  Brown  v.  Thorpe,  11  L.  J.  Ch. 
73,  L.  C. 

{q)  Berrieford  y.  Milward,  2  Atk.  49  ; 
Barnard.  Ch.  101 ;  Cannock  y.  Jauneey, 
27  L.  J.  Ch.  67;  Commits,  of  Public 
Works  y.  Sarby,  23  Beay.  508 ;  3  Jur. 
N.  S.  478 ;  Uptm  y.  Vanner,  1  Dr.  & 
Sm.  694 ;  8  Jur.  N.  S.  405 ;  Strong  y. 
Eatokes,  4  Be  G.  H.  &  G.  186 ;  4  De  G. 
&  J.  632. 
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espeoiallj  if  the  prior  incmnbranoer  be  professionally  employed  in 
the  second  transaction,  and  does  not  divulge  his  mortgage  (r) ;  but 
he  need  not  go  out  of  his  way  to  give  notice  of  his  security,  upon 
hearing  that  the  mortgagor  is  dealing  with  the  estate  {s). 
Assignees  of        A  mortgagee,  from  an  insolvent,  of  copyholds,  without  notice  of 
neglecting  to   the  insolvency,  has  no  claim  in  equity  in  priority  to  the  title  of  the 
tak^  posses-     assignees,  on  the  ground  that  the  assignees,  by  neglecting  to  take 
possession  of  or  sell  the  premises,  and  permitting  the  insolvent  to 
remain  in  possession,  and  by  omitting  to  make  their  entry  on  the 
Court  rolls  as  directed  by  the  Insolvency  Acts,  enabled  the  insol- 
vent to  commit  a  fraud  upon  the  mortgagee,  though  as  many  as 
nineteen  years  had  elapsed  since  the  insolvency  (t).    The  mort- 
gagee might  have  searched  the  list  of  insolvents,  but  it  is  a  strong 
case  {u). 

In  one  case,  a  delivery  order  for  goods  in  the  hands  of  a 
wharfinger  was  given  as  a  security  for  advances,  and  assented  to 
by  the  wharfinger;  a  second  order  was  then  given  to  another 
creditor,  and  the  wharfinger  agreed  to  transfer  the  goods  to  such 
second  creditor,  if  he  could  obtain  the  order  of  the  first  mortgagee 
for  that  purpose,  and  that  he  would  not  part  with  them  without 
notice  to  such  second  creditor ;  the  first  mortgagee  then  made  a 
retransfer  to  the  mortgagor,  to  whom  the  wharfinger  thereupon 
delivered  the  goods ; — it  wcw  held  that  the  wharfinger  in  so  doing 
was  not  guilty  of  a  fraud  upon  the  second  mortgagee  (t»).  But  the 
principle  of  this  case  must  be  applied  with  caution. 

On  the  same  principle,  false  or  incorrect  representations  must  be 
made  good,  even  where  the  representation  is  made  by  a  stranger 
without  any  intention  of  fraud  (a?),  as  where  the  representatives  of  a 
mortgagor  asserted  that  part  of  the  mortgage  had  been  transferred 
to  other  property  (j/) ;  but  of  course  the  person  making  the  repre- 
sentation must  be  aware  of  his  rights  (2).  The  wilful  obstruction 
by  an  incumbrancer  of  another  creditor  in  his  proceedings  to  obtain 
a  charging  order  does  not  have  the  effect  of  postponing  the  secu- 
rities of  the  former  (a).  No  doubt  exists  where  there  has  been 
positive  fraud,  as  where  a  legal  mortgage  was  ante-dated  that  it 


(r)  Draper  y.  Borlaee,  2  Vem.  370.  Jup.  N.  S.  190,  487 ;  1  De  G.  F.  &  J. 

(«)  Oabom  v.  Lea,  9  Mod.  97.  618. 

(t)  Cole  V.  Coles,  6  Ha.  517.  (y)  Att,  Gen.  v.  Cox,  3  H.  L.  240. 

(w)  Fish.  Mtg.  872,  ed.  3;  693,  ed.  4.  («)  Cockellr,  Taylor,  15  Bear.  103. 

{v)  Melling  v.  Kershaw,  1  C.  &  J.  184.  (a)  Shaw  y.  Neale,  20  ib.  157;  6  H.  L, 

(x)  Slim  V.   Crouchn;  2   Giff.    37;    3  581. 
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might  not  appear  to  "be  made  on  the  eve  of  bankruptcy,  and  falsely 
recited  that  it  related  to  a  present  advance  (b). 

Where  a  solicitor  acts  for  both  parties,  and  he  has  a  general  Fraud  of 
authority  from  one  client,  that  client  is  postponed  by  the  fraud  of 
the  solicitor  (c).  Where  the  solicitor  is  permitted  by  his  client  to 
pay  off  the  mortgage  and  receive  his  rents,  the  mortgagor  is  bound 
by  his  fraud  (rf).  So  where  the  solicitor  takes  the  mortgage  in  his 
own  name  as  principal,  the  client  is  bound  by  notice  to  the 
solicitor  (e). 

Notwithstanding  the  fact  that  a  mortgagee  must  in  all  cases  Gonoealed 
(except  the  few  which  come  within  the  operation  of  the  Land  bw^<»8?^™' 
Registry  Act,  1862),  take  subject  to  prior  latent  incimibranoes, 
unless  he  has  the  protection  of  the  legal  estate,  the  loss  occasioned 
by  suppressed  prior  iuoumbrances  is  practically  rare  (/). 


(5.)  Priority  lost  by  omission  to  register. 

Priority  may  be  lost  by  omission  to  register  a  deed  where  the 
necessity  is  imposed  by  statute  {(/).  On  the  same  principle^  the 
priority  of  directors  or  other  officers  of  a  company,  may  be  lost  by 
omission  to  registei^  their  securities  {h).  Similarly  in  case  of 
mortgages  of  ships  {i)  and  bills  of  sale  (k). 


(6.)  Priority  from  possession  of  title  deeds. 

This  subject  has  already  been  treated  at  length  under  the  head 
of  "  notice,"  as  to  how  far  notice  can  be  imputed  from  the  absence 
of  the  title  deeds  (/),  and  the  same  principles  there  explained  are 
applicable  in  regard  to  priority. 

The  right  to  the  custody  of  the  title  deeds  may  thus  be  shortly  The  right  to 

_.    ,   J  the  custody 

w»*^  •—  of  title  deedfl. 

1.  As  a  general  rule,  the  custody  belongs  to  the  person  who  has 
the  first  estate  of  freehold,  notwithstanding  there  is  a  term  for 
1,000  years  (m). 

{h)  Birch  y.  SUamt,  2  Anst.  427.  iff)  JTarburion  y.  Zoveland,  6  Bli.  K.  8. 

(e)  Boyd  y.  CrasUr,  12  W.  R.  737,  1 ;  tup.  p.  89. 

y.  C.  Eindenlej.  (A)  Sup,  p.  401. 

(#)  Ward  y.  Cartlar,   1  Eq.  29 ;  35  (i)   Sup,  p.  619.                                                                                ^ 

Beay.  171.  {k)  Sup.  p.  610.                                                                             M 

(e)  Spaight  y.  Coumg,  1  H.  &  M.  369.  (Q   Sup,  p.  848. 

(/)  Sug.  V.  &  P.  989,  ed.  11 ;  2  Day.  (m)  Austin  y.  Croome,  1  Carr.  &  M. 

Cony.  789,  790,  ed.  8 ;  237,  238,  ed.  4.  663,  Tindal,  C.  J.    And  see  mp,  p.  340. 
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life. 
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2.  The  legal  tenant  for  life  is  entitled  to  the  custody  of  the  title 
deeds  (n)  9  and  has  a  right  to  recover  them  from  a  contingent 
remainderman  (6)  ;  and  the  tenant  for  life  in  onstodj  of  the  deeds 
ma  J,  on  a  mortgage  of  his  life  estate,  grant  the  custody  of  the 
deeds  to  the  mortgagee  (/>) ;  but  where  the  tenant  for  life  has 
mortgaged  heirlooms,  inspection  will  be  granted  against  the  mort- 
gagee {q).  Where  a  wife  was  tenant  for  life,  the  trustee  in  bank- 
ruptcy of  the  husband  is  not,  as  a  matter  of  course,  entitled  to  the 
custody  of  the  title  deeds :  it  is  a  matter  for  the  discretion  of  the 
Court  (r). 

3.  Where  a  tenant  for  life  under  a  power  makes  a  lease  and 
delivers  the  title  deeds  to  the  lessee,  on  the  death  of  the  tenant  for 
life  the  reversioner  is  entitled  to  recover  the  deeds  («). 

4.  But  the  rule  has  been  laid  down,  that  whoever  first  gets 
possession  of  the  deeds,  whether  tenant  for  life  or  remainderman, 
may  keep  them  (/). 

5.  Where  a  settlor  vests  real  estate  in  trustees  for  himself  for 
life  with  remainder  over,  the  trustees  have  a  right  to  the  custody 
of  the  deeds,  and  if  by  negligence  they  allow  the  settlor  to  obtain 
them  and  so  deal  with  the  estate  as  owner,  they  will  be  personally 
responsible  to  the  remaindermen  for  the  consequences  (t/). 

6.  Where  the  tenant  for  life  in  equity  is  not  the  settlor,  and 
therefore  cannot,  by  suppressing  the  settlement,  make  a  title  to  the 
fee  simple,  the  Court  has  ordered  the  deeds  to  be  delivered  to  the 
equitable  tenant  for  life  (r) ; 

7.  Subject  of  course  to  the  remainderman's  right  to  production 
and  inspection  to  a  reasonable  extent  (x),  unless  the  interest  of  the 
remainderman  be  contingent  (y) ; 

8.  The  custody  does  not  depend  upon  the  question  who  has  the 
legal  custody,  but  what  custody  is  most  convenient  for  the  pur- 
poses of  the  suit  (s). 

9.  The  Court  will  not  interfere  as  between  a  tenant  for  life  and 
remainderman,  except  where  there  is  danger  to  the  safety  of  the 


(»)  Gamer  t.  Eannyngtony  22  Bear. 

627. 

(o)  AUwood  T.  Meyipood,  1 H.  &  G.  746. 

Ip)  See  2  Dav.  Oonr.  1061,  ed.  3  ; 
612,  ed.  4. 

(q)  MaecUifield  y.  Davit,  3  Y.  ft  B.  16. 

(r)  Exp.  Rogers,  26  Ch.  D.  31;  82 
W.  R.  737,  0.  A. 

(«)  Eaaton  v.  London,  12  "W.  R.  63, 
£xc. ;  33  L.  J.  Exc.  34. 


(0  Foster  v.  Crahh,  12  C.  B.  136 ;  16 
Jur.  836. 

(tf)  Evans  y.  BiekneU,  6  Yes.  174. 

[v)  Langdale  t.  Briggs,  8  De  Or.  M.  k 
G.  391. 

(x)  Davis  y'.  Dgsart,  20  Bear.  405; 
Pennell  v.  Dysart,  26  ib,  462. 

(y)  Noel  y.  Ward,  1  Mad.  322. 

[z)  Stanford  y.  Eoberts,  6  Gh.  807. 
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deeds  if  left  in  the  hands  of  the  tenant  for  life,  or  where  the  Court 
requires  the  deeds  for  the  purpose  of  carrying  out  trusts  relating  to 
the  property  {a). 

10.  And  the  fact  of  the  tenant  for  life  being  a  stranger  does  not 
make  any  difference  (b), 

11.  Where  several  parties  are  interested,  the  custody  is  generally 
given  to  the  persons  who  have  the  largest  interest  (c). 

12.  Where  the  legal  estate,  whether  of  freeholds,  copyholds,  or 
leaseholds,  is  vested  in  a  trustee  or  executor  in  trust,  not  for  certain 
persons  entitled  in  succession,  but  for  cestuis  que  trust  entitled 
absolutely  in  possession;  the  cestuis  que  trusty  or  if  they  are  infants, 
their  guardians,  may  institute  proceedings  to  have  the  deeds 
delivered  up  to  them  {d), 

13.  But  as  to  leaseholds,  an  executor  may  hold  the  deeds  imtil 
all  debts  have  been  paid  and  the  personal  estate  cleared  {e). 

Every  mortgagee  from  a  mortgagor,  professing  to  convey  the  fee,  Mortgagee 
is  entitled  to  expect  the  delivery  of  the  title  deeds ;  even  where  the  tiUe  deeds, 
mortgage  premises  are  part  of  a  larger  property,  the  owner  of 
which  retains  the  bulk  of  the  deeds,  the  mortgagor  has  his  own 
conveyance  and  a  covenant  for  the  production  of  the  earlier  deeds 
to  deliver  to  his  mortgagee.  The  possession  of  the  deeds  does  not 
indeed  prove  that  a  person  is  owner  in  fee,  as  a  tenant  for  life  has 
a  right  to  the  deeds ;  but  it  authorizes  the  inference  that  there  is 
no  prior  mortgage  (as,  had  there  been  any,  the  mortgagee  would 
have  had  the  deeds),  and  .if  they  deduce  an  apparent  title  in  fee, 
the  only  remaining  risk  of  a  serious  character  is  that  the  owner 
may  have  incumbered  his  ownership  in  such  a  way  as  not  to  inter- 
fere with  his  right  to  retain  the  deeds ;  as  for  instance,  by  making 
a  settlement  imder  which  his  interest  is  cut  down  to  that  of  a 
tenant  for  life.  Against  this  risk,  the  possession  of  the  title  deeds 
does  not  afford  protection  (/). 

As  the  delivery  of  the  title  deeds  gives  an  assurance  of  the 
character  of  first  incumbrancer,  and  generally  speaking,  that  the 
legal  estate  is  acquired  by  the  conveyance,  so  the  non-delivery  of 

(a)  Leathea  t.  X.  6  Gh.  D.  221,  Jessel,  (e)  Elton  y.  E.  27  Bear.  632. 

M.  B. ;  Tayhr  v.  Sparrow,  i  GifP.  703 ;  \d)  Lew.  Tr.  682,  ed.  7.                                                                 . 

9  Jnr.  N.  S.  1226.    See  Jenner  v.  Morria,  \e)  Smith  ▼.  Pavier,  V.  C.  Wood,  ISth                                       ^ 

1  Ch.  663.  July,  1862 ;  Lew.  Tr.  682,  ed.  7. 

{b)  Leatkeo  ▼.  X.  tup.;  notwithstand-  (/)  2  Dav.  Goxi7.  791-9,  ed.  3;  239, 

ing  Warrm  y.  Rudall,  IJ.  &  H.  1,  14.  240,  ed.  4. 
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the  title  deeds  until  otherwise  explained,  is  an  intimation  that 
there  is  a  prior  incumbrancer  to  whom  they  have  been  delivered  (/). 

The  grantee  of  an  annuity  rarely  has  possession  of  the  title 
deeds.  Protection  against  grants  of  life  annuities  is  afforded  by 
the  registration  thereof  (g). 

A  legal  mortgagee  in  fee  is  entitled  to  the  title  deeds  (A),  but  a 
termor  is  not  entitled  to  the  title  deeds  relating  to  the  freehold, 
however  long  the  term  (i) ;  a  legal  mortgagee  of  leaseholds  is 
entitled  to  the  lease  and  documents  belonging  to  it  (k).  This  is 
the  law,  although  the  mortgage  deed  makes  no  mention  of  the  title 
deeds. 

Some  difficulties  have  been  suggested  at  common  law.  In 
Davtes  v.  Vernon  (/),  Lord  Denman  expressed  an  opinion  that  if  the 
mortgage  deed  makes  no  mention  of  the  title  deeds,  and  they  are 
not  delivered  up  at  the  time,  they  may  be  lawfully  retained  by  the 
mortgagor  in  respect  of  his  equity  of  redemption,  as  against  the 
mortgagees.  But  this  is  not  tenable,  as  the  conveyance  of  the 
land  carries  the  right  to  the  deeds,  whether  they  be  mentioned  or 
not.  He  also  seemed  of  opinion,  that  if  a  mortgagee,  having  the 
deeds,  assign  his  mortgage  without  mentioning  or  delivering  the 
deeds,  he  may  rightfully  give  them  up  to  the  mortgagor ;  but  this 
proposition  is  equally  untenable. 

If,  however,  a  mortgagee  holding  the  deeds  by  virtue  of  his 
mortgage  have  another  interest  in  the  estate  independently  of  the 
mortgage,  he  may,  on  the  assignment  of  the  mortgage,  legally 
retain  the  deeds  in  respect  of  his  other  interest  (w). 

In  a  case  where  the  title  deeds  of  an  estate,  the  reversion  of 
which  was  in  mortgage,  were  brought  into  the  Master's  office  under 
a  decree  for  administering  the  trusts  of  a  will,  the  Court  declined 
to  make  a  stop  order  on  the  deeds  on  the  petition  of  the  mort- 
gagee (o). 

How  far  the  possession  of  the  title  deeds  gives  a  puisne  mort- 
gagee a  preference  over  a  prior  incumbrancer  has  been  made  the 
subject  of  much  discussion.     The  early  doctrine  certainly  was,  that 


(/)  2  Day.  Conv.  791-9,  ed.  3 ;  239, 
240,  ed.  4. 

(^)  See  iup.  p.  96. 

(A)  Sup.  p.  340  (rf). 

(i)  Austin  v.  Croome^  Car.  &  M.  653 ; 
Wueman  v.  Weatland,  1  Y.  &  J.  117; 
Knight  y.  K.  1  L.  J.  N.  S.  126,  M.  R. 

(k)  Hooper  y.  Samsbottom,  6  Taimt.  12. 


(/)  6  Q.  B.  443,  447. 

(«)  r«^y.  Field,  2  T.  R.  708 ;  disap- 
proved of,  Sug.  V.  &  P.  441,  ed.  14  ;  but 
recognised  in  the  aboye  case  of  Davies  y. 
Vernon,  sup.  Bat  see  FosUr  y.  Crabb,  12 
C.  B.  136;  16  Jut.  836. 

(o)  Cotton  y.  C.  6  Beay.  96. 
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the  mere  want  of  possession  was  such  evidence  of  fraud  on  the  part 
of  the  first  incumbrancer,  as  of  itself  to  postpone  his  security  (/?). 
A  contrary  opinion  was,  however,  entertained  by  Lord  Thurlow, 
who  held  there  must  be  a  voluntary  leaving  of  the  title  deeds  to 
entitle  the  second  mortgagee  to  postpone  the  prior  incumbrancer  [q). 
The  like  opinion  was  entertained  by  Lord  Cowper  (r),  and  con- 
firmed by  a  decision  of  the  Court  of  Exchequer,  in  Plumb  v.  FluiU{s) . 
In  JEvans  v.  Bicknell  (<),  the  L.  0.  denied  it  to  be  an  old  established 
rule  that  a  second  mortgagee  with  the  title  deeds,  without  notice 
of  any  prior  incumbrance,  should  be  preferred.  In  Barnet  v. 
Weston  {u)y  the  point  was  given  up  without  argument ;  and  in  a 
later  ca8e(ar),  the  counsel  admitted  the  general  doctrine,  but 
endeavoured  to  establish  collusion  and  fraud,  in  which  he  failed. 
From  this  it  may  be  concluded,  that  at  the  present  day  the  want  of 
possession  of  the  title  deeds  by  the  first  mortgagee  is  open  to 
explanation,  and  is  only  primdfacie^  and  not  conclusive,  evidence  of 
fraud  (y). 

And  accordingly,  where  the  title  deeds  had  been  left  by  the  False  state- 
mortgagee  in  the  hands  of  the  mortgagor,  under  a  false  statement  mortgagor. 
made  by  the  latter  that  he  had  already  deposited  them  with  a  third 
person,  it  was  held  not  sufficient  to  postpone  the  mortgagee  to  a 
subsequent  incumbrancer,  though  the  mortgagee  made  no  inquiries 
as  to  the  truth  of  such  deposit  (2).  But  the  excuse  for  not  deliver- 
ing the  title  deed  that  it  had  been  left  at  home  by  mistake,  in  the 
absence  of  any  further  inquiry,  is  not  sufficient  (a). 

Where  the  first  mortgagee  allows  the  deeds  to  remain  in  the  Permitting 
possession  of  the  mortgagor's  solicitor  in  order  to  prepare  a  limited  have  the 

deeds. 

{p)  See  Byaa  y.  JRolle,  1  Atk.  165 ;  Cordley,  1  Bro.  G.  0.  353,  which  was 

Goodtiile  y.  Morgan,  1  T.  B.  762;  and  decided  on  the  same  principles.    And 

£van3  y.  Bicknell,  6  Yes.  183  ;  Sight  y.  see  Northern  Counties,  ^.  Co,  y.  Whipp, 

BuekneU,   2  B.   &  Ad.   278 ;    Mead  y.  26  Oh.  B.  482 ;  63  L.  J.  Ch.  629 ;  32 

JBgerton,  8  P.  Wms.  280.  W.  R.  626,  C.  A. ;  Fayne  y.  Compton, 

{q)  TourU  y.  Rand,  2  Bro.  C.  G.  650 ;  2  Y.  &  C.  Exo.  457 ;  Allen  y.  Knight, 

and  Fenner  y.  Jemmatt,  there  cited  in  sup, ;  Wiseman  y.  Westland,  sup.    And 

note,  p.  652.  see  sup,  p.  848. 

(r)  Feter  y.  Russel,  1  £q.  Ga.  Ab.  321,  {z)  Frazer  y.  Jones,  5  Ha.  475;  affirmed 

pi.  7 ;  2  Yem.  726 ;  Gilb.  Bep.  122.  on  appeal,   17  L.  J.  Gh.  353 ;  Fineh  y. 

(«)  GitedlFonbl.l67,ed.5;2Ans.432.  Shaw,  19  Beay.  511;    18  Jar.  935;  5 

(<)  Sup,    And  see  Alkn  y.  Knight,  5  H.  L.  928  ;  3  Jur.  N.  S.  25 ;  Wallis  y. 

Ha.  272;  10  Jar.  943;  affirmed  on  app^,  Woodyear,   2  i^.    179,    Y.    G.    Wood; 

16  L.  J.  Ch.  370 ;  11  Jar.  527,  L.  G.  EoberU  y.  Croft,  2  De  G.  &  J.  1 ;  24 

(tf)  12  Yes.  133.  Beay.  223  ;  3  Jur.  N.  S.  1069.    And  see                                        A 

{x)  Martinez  y.  Cooper,  2  Bubs.  198.  sup.  p.  848. 

(y)  JPonvtr  y.  J20«f ,  4  Beay.  18;  Stevens  (a)  Spencer  y.  Clarice,  9  Gh.  D.  137, 

y.  8,  2  Coll.  20.    And  see  Beckett  y.  V.  C.  Hall. 
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security  in  priority  to  his  mortgage,  and  the  mortgagor  makes  a 
mortgage  for  a  larger  sum  to  a  person  without  notice,  the  latter  is 
preferred  (b) ;  and  if  the  mortgagee  was  justified  in  leaving  the 
deeds,  as  being  only  a  mortgagee  of  a  term,  he  ought  to  have 
caused  an  indorsement  to  be  made  upon  the  purchase  deed  (b). 

Although  a  mortgagee  of  a  lease  has  the  legal  title  to  the  lease, 
he  cannot  recover  possession  of  it  if  he  has  permitted  the  mort- 
gagor to  deposit  it  with  a  third  party  for  value  without  notice  (c). 

When  the  owner  of  a  charge  executes  a  release  of  it  without 
payment,  merely  to  enable  a  sale  to  be  made  of  the  property,  he 
retains  his  right  to  the  charge  except  against  persons  who  pur- 
chased on  the  faith  of  the  release  (d). 

So  where  a  voluntary  settlement  was  suppressed  with  the  object 

of  enabling  money  to  be  raised  by  mortgage,  the  mortgagee  was 

entitled  to  priority  (<?)  against  all  the  persons  who  acquiesced  in  the 

suppression  (/). 

Wheie  mort-       Where  after  an  equitable  deposit  of  an  agreement  for  a  lease, 

given  up  pos-  the  depositor  obtained  possession  of  the  agreement  again  under 

U^^deeda,  *   ^^^®  pretences,  and  with  a  promise  to  return  immediately,  the 

priority  was  not  lost  (g) ;  but  where  the  solicitor,  being  mortgagee, 

permits  the  mortgagor  to  have  the  deeds  and  deposit  them,  he 

cannot  set  up  a  legal  mortgage  of  his  own  against  the  deposit  (A). 

A  registered  mortgage  by  assignment  of  a  lease  was  held  to  prevail, 

although  the  lease  was  left  with  the  lessee,  who  was  thus  enabled 

to  surrender  the  lease  and  obtain  a  new  one,  there  being  no  fraud 

in  the  assignee  (i). 

And  generally  if   the  mortgagee  parts  with  the  deeds  for  a 
proper  object,  but  they  have  come  into  other  hands  through  the 
wrongful  act  of  a  third  person,  the  mortgagee  is  entitled  to  retain 
.  his  priority  (k). 

So  where  the  mortgagee  of  a  lease  gave  up  the  lease  to  the  mort- 
gagor to  show  it  to  an  intending  purchaser,  and  the  mortgagor 
then  sold  the  lease,  the  mortgagee  prevailed,  but  only  because  his 

{b)  Perry 'HerrickY,  Attwood,  26  Bea7.  (/)  lb,  ;  and  37  i*.  661. 

206 ;  3  Jur.  N.  S.  995 ;  affirmed,  2  De  (^)  Exp,  £eid;  Re  Buekland,  \TL,:S, 

O.  &  J.  21 ;  4  Jur.  N.  S.  101 ;  ClarJee  t.  Bankr.  19. 

Palmer,  21  Ch.  D.  124,  V.  C.  Hall.  (A)  Dowle  v.  Saunders,  2  H.  &  M.  242  ; 

(e)   Owen  v.  Knight,  6  Scott,  307.  10  Jur.  N.  S.  901,  V.  C.  Wood.     See 

(d)  Hatehell  v.  Cremome,  LI.  &  G.  t.  Fagg  v.  Jamea,  8  L.  T.  N.  S.  6,  L.  C. 

Plunkett,  236.  (»)  Bailey  Y.Fermor,  9  Pri.  262. 

(<?)  Clark  V.  Jloskina,  36  L.  J.  Oh.  689,  {k)  Exp,  Meuz,  1  a.  &  J.  116. 
V.  C.  Stuart. 
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solicitor  liad  given  notice  to  the  purchafier's  solicitor  of  the  mort- 
gagee's right  before  the  purchase-money  was  paid  (/). 

So  where  the  title  deeds  had  got  out  of  the  possession  of  the 
mortgagee,  but  without  any  fault  on  his  part,  he  was  not  post- 
poned (w). 

But  if  the  mortgagee  of  leaseholds  lends  the  lease  to  the  mort- 
gagor to  enable  him  to  raise  money  upon  it,  he  is  bound  by  a- 
deposit  of  the  lease  by  the  mortgagor  (n). 

And  where  a  depositee  gives  up  the  deeds  upon  an  assurance  that 
securities  of  equal  value  will  be  given  him,  he  is  postponed  (o). 

A  person  who  puts  it  in  the  power  of  another  to  deceive  and 
raise  money  must  take  the  consequences  {n). 
-  "Where  the  mortgagee  was  induced  by  the  fraud  of  his  solicitor  to 
execute  a  deed  by  which  the  solicitor  was  enabled  to  give  o,  security 
to  a  third  party,  the  mortgagee  was  postponed  (p). 

Where  the  depositee  lent  the  deeds  to  the  depositor,  and  permitted 
them  to  remain  in  his  possession  for  four  years,  he  was  postponed 
to  a  subsequent  depositee  without  notice  (q). 

And  this  principle  was  applied  where  the  transferee  of  a  mortgage 
by  giving  up  the  title  deeds,  other  than  the  deed  of  transfer,  to  the 
transferor,  who  was  the  solicitor  of  the  mortgagor,  in  order  that  an 
abstract  might  be  prepared  for  a  sale  of  the  estate,  enabled  the 
solicitor  to  sell  the  estate  as  imincumbered,  and  abscond  with  the: 
purchase  money  (r). 

In  like  manner,  a  second  legal  mortgagee  will  not  be  postponed  Inquiry. 
to  a  prior  equitable  incumbrancer  merely  by  the  absence  of  the  title 
deeds,  where  he  has  obtained  his  security  without  fraud  or  very 
gross  negligence  on  his  part  («).  Though  otherwise  where  he  has 
knowledge  of  such  facts  as  would  lead  any  honest  man  to  make 
inquiries,  and  he  studiously  avoids  doing  so  (t). 
.  A  distinction  in  fact  was  made  in  Plumb  v.  Fiuit  («),  between  a 
mortgagee  lending  money  on  a  security,  and  one  who  takes  a 


(Ij  Martinez  y.  Cooper^  2  Russ.  198. 

(m)  Allen  v.  Knight,  6  Ha.  272 ;  16  L. 
J.  C!h.  370. 

•  (»)  Peter   y.    Butiell,   2   Vem.   726 ; 
Briggt  v.  Jones,  10  Eq.  92,  M.  R. 

(o)  Banfather'i  Case,  16  Oh.  D.  178, 
V.  C.  MaUii««. 

(p)  Eunter  v.  WaUers,  11  Eq.  292, 
V.  C.  MaHns;  affirmed,  7  Ch.  76-9; 
Smith  y.  Etans,  28  Beay.  69  ;  6  Jar:  K. 
S.  389.  .   . 


{q)  Waldron  y.  Sloper,  1  Drew.  198 ; 
Layard  y.  Maud,  4  Eq.  397,  V.  C. 
Malins ;  Briggs  y.  Jones,  sup, 

(r)  Stevens  y.  iS'.  2  Coll.  20. 

(*)  Plumb  y.'Fluiit,  1  Fonbl.  167,  ed. 
6 ;  2  Anst.  432.  See  sup.  Worthington  y. 
Morgan,  18  L.  J.  Gh.  233  ;  16  Sim.  647. 

(0  Whitbread  y.  Jordan,  1  Y.  &  C. 
Exc.  328 ;  MaxJUld  y.  Burton,  17  Eq.  16, 
M.  R. ;  Spencer  y.  Clarke,  9  Ch.  D.  141, 
V.  C.  Hall." 
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seourity  for  a  pre-existing  debt,  as  fraud  may  more  readily  be 
imputed  from  an  absence  of  inquiry  for  the  deeds  in  the  hitter  case 
than  the  former,  but  there  is  no  distinction  in  hiw  (;r). 

A  mortgagee  is  not  to  be  postponed  because  he  has  not  made  all 
the  inquiries  after  the  deeds  which  could  or  might  have  been 
made  (y) ;  and  it  has  been  considered  that  Whitbread  y.  Jordan  {z) 
went  too  far,  and  can  with  difficulty  be  reconciled  with  Hewitt  v. 
Loosemore  (a). 

Where  priority  is  gained  by  a  second  incumbrancer  over  the 
first  by  obtaining  possession  of  the  title  deeds,  such  priority  does 
not  enure  to  a  third  incumbrancer  as  a  matter  of  course ;  it  does 
where  the  third  incumbrancer  has  ascertained  that  the  deeds  are  in 
the  possession  of  the  second  incumbrancer  apparently  as  first  mort- 
gagee (J). 

A  mortgagee-soHoitor  concealing  his  own  charge  was  postponed 
to  his  client's  security  (c). 

Where  two  innocent  persons  are  affected  by  the  fraud  of  the 
solicitor,  the  one  who  by  signing  documents,  although  in  ignorance, 
enables  the  solicitor  to  commit  the  fraud,  suffers  (d). 

Where  a  solicitor  acting  for  the  mortgagor  and  mortgagee  receives 
the  principal  money  from  the  mortgagor,  but  does  not  hand  it  to 
the  mortgagee,  the  loss  falls  on  the  mortgagor  (^),  and  where  the 
mortgagor's  solicitor  forges  a  deed,  the  loss  falls  on  the  mort- 
gagor (/). 

The  lien  for  unpaid  purchase  money  is  postponed  to  the  equitable 
deposit  of  title  deeds  by  the  purchaser  (^),  and  e  conrerso  if  the 
vendor  convey  the  legal  estate,  but  is  allowed  by  the  purchaser  to 
retain  the  title  deeds,  an  equitable  deposit  thereof  by  the  vendor  is 
preferred  to  the  legal  estate  (^) ;  and  where  the  vendor,  knowing 
that  the  purchase  is  made  with  trust  moneys,  allows  part  of  the 
purchase  money  to  remain  in  the  hands  of  one  trustee  without  the 


(x)  Baillie  t.  MeKewan,  35  Beav.  177. 

(y)  Sewiit  y.  Zootemoref  9  Ha.  449 ; 
16  Jur.  1097 ;  £spin  v.  Femberton,  4 
Brew.  333 ;  6  Jar.  N.  S.  65 ;  3  De  G.  & 
Jo.  647 ;  6  Jur.  N.  S.  167. 

(«)  1  T.  &  C.  Exo.  328. 

(a)  Sup, 

{b)  Be  Fainter,  W.  N.  1882—87,  V.  C. 
HaU. 

(e)  Exp,  Eirizel,  3  De  G.  &  Jo.  464. 

\d)  Miomt  Y,  Holtom^  16  Bear.  269 ; 


16  Jur.  1077,  M.  R. ;  Hunter  v.  WalUrt, 
11  Eq.  292,  V.  C.  Malins;  7  Ch.  75-9. 

{e)  Kent  y.  Thomas,  1  H.  &  N.  473. 
See  Adsette  y.  Hives,  33  Bear.  62 ;  9  Jar. 
N.  S.  1063,  M.  B. ;  see  also  Hewitt  y. 
Loosemore,  sup,;  Wrout  y.  Dawes,  26 
Beay.  369 ;  4  Jar.  N.  S.  396,  M.  B. 

(/)  Adsetts  Y.  Hives,  sup. 

(g)  nice  y.  £,  2  Drew.  73. 

(A)  Feto  Y.  Hammond,  30  BeaY.  496 ; 
8  Jar.  N.  S.  660. 
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ooncurrence  of  the  other  trustees  or  the  cestui^  qu^  trusty  he  loses  his 
lien  for  such  unpaid  part  («). 

A  vendor  who  had  executed  a  conveyance  and  signed  the  usual 
receipt  for  the  purchase  money  without  receiving  any  portion  of 
it,  in  order  to  enable  the  purchaser  to  execute  a  mortgage  to  two 
persons  to  secure  moneys  due  to  them  as  trustees,  was  not  permitted 
to  set  up  his  lien  for  unpaid  purchase  money,  or  any  advances  he 
might  have  made,  in  priority  to  the  mortgage  (A),  he  having 
trusted  to  the  word  of  one  of  the  mortgagees  who  was  his  solicitor, 
that  on  a  sale  he  should  be  paid  first  {k). 

Where  a  vendor  mortgages  the  estate  after  the  contract  of  sale, 
the  purchaser  on  specific  performance  has  a  right  to  deduct  his 
costs  from  the  purchase  money  in  priority  to  the  mortgage  (/). 

So  where  a  landlord  has  signed  a  lease  at  a  rent  by  mistake  of 
130/.  instead  of  230/.,  a  mortgagee  from  the  lessee  without  notice 
of  the  mistake  can  hold  the  landlord  to  the  130/.  rent  {m). 

(7.)  Precautions  by  second  tnoHgagee. 

The  precautions  necessary  with  regard  to  the  possession  of  title 
deeds  are  forcibly  presented  by  Mr.  Davidson  (n),  and  a  short 
reference  to  them  here  will  be  useful. 

A  second  mortgage  may,  as  in  a  case  of  unsecured  debts,  be 
willingly  accepted  by  a  creditor  without  any  precautions ;  but,  as  a 
general  rule,  a  second  incumbrancer  should  not  advance  money 
without  communication  with  the  first  mortgagee  and  inspection  of 
the  title  deeds  in  his  possession. 

Notice  of  the  second  charge  would  prevent  the  first  mortgagee 
from  tacking  a  future  advance  of  lus  own  against  a  second  incum-  ' 

brancer.  Such  notice  should  be  formal  and  in  writing  for  sake  of 
certainty  and  facility  of  proof,  and  in  the  majority  of  cases  be 
preserved  with  the  deeds. 

In  order,  however,  effectually  to  bind  persons  claiming  under  indorsement, 
the  first  mortgagee,  indorsement  of  such  notice  on  the  leading  title 
deeds  is  advisable,  such  as  on  the  first  mortgage  and  the  last 
conveyance.  Such  indorsement  would  effectually  prevent  the 
improper  use  of  the  title  deeds  to  the  prejudice  of  a  second 
mortgagee. 

(i)    White  y.  Waheftild,  7  Sim.  401.  (m)  Garrard  y.  Frankel,  30  Beay.  445;                                       ^ 

(k)  Smithy.  Evans,  28  Beay.  59 ;  6  Jar.  8  Jar.  N.  S.  985. 

K.  S.  389.  (n)  2  Day.  Cony.  800,  805,  ed.  3;  252, 

(Q   Oreen  y.  Sevin^   13  Gh.  D.  589,  ed.  4. 
Fry,  J. 
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The  first  mortgagee  cannot  of  course  "be  compelled  to  permit 
such  indorsement,  but  there  could  hardly  be  any  valid  reason  for 
his  refusal. 

Indorsement  also  is  advisable  in  other  cases  where  the  mort- 
gagee, although  with  the  legal  estate,  cannot  obtain  possession  of 
the  title  deeds : 

1.  As  on  a  mortgage  of  an  undivided  estate  or  a  remainder  (o) : 

2.  Where  a  man  grants  an  annuity  : 

3.  "Where  the  owner  only  mortgages  part  of  a  large  estate : 

4.  Where  trustees  are  raising  money,  but  the  nature  of  the 
trust  requires  the  retention  of  the  deeds. 

Though  the  want  of  such  indorsement  would  not  cause  a  post- 
ponement of  the  security  (j^),  it  would  be  a  most  prudent  act,  and 
be  beneficial  and  a  saviug  of  costs  to  all  parties  {p).  Such  indorse- 
ment is  also  advisable  where  a  first  mortgagee  parts  with  the  deeds 
to  the  mortgagor  even  for  a  temporary  purpose  (q). 


(8.)  Priority  by  getting  in  the  legal  estate. 

Where  equities  are  equal,  legal  estates  and  powers  and  interests 
prevail.  And  the  Court  is  not  scrupulous  by  what  means  a  bofid 
fide  incumbrancer,  without  notice  at  the  time  of  advanciug  his 
money,  obtains  a  legal  protection  for  his  security ;  for  if  he  get  in 
a  judgment  or  a  statute  which  is  satisfied,  yet  if  he  can  make  use 
of  it  for  his  protection,  the  Court  will  not  interfere  to  prevent 
him  (r),  and  one  of  several  equitable  incumbrancers  can  gain  such 
priority  over  the  rest  («). 

In  like  manner  he  might  use  a  satisfied  term  for  his  protection  (/), 
even  against  the  Crown  (w),  otherwise  in  case  of  a  term  attendant 
on  the  inheritance  {x) ;  and  a  legal  reversionary  term  prevails  (y). 
Nor  is  it  material  that  no  consideration  be  paid  by  the  mort- 
gagee for  the  assignment  of  the  judgment  or  term  (2) ;  but  the 


(0)  2  Dav.  Cony.  800,  806,  ed.  3;  262, 

ed.  4. 

{p)  Harper  r.  Faulder,  4  Mad.  134. 

{q)  Perry 'Eerrich  y.Attwood,  26  Beav. 
206;  2DeG.  &  J.  21. 

(r)  Edmunds  v.  Povey,  1  Vem.  187; 
SadJrr  v.  Buth,  2  ib,  30. 

(»)  Batee  T.  Brothere,  2  Sm.  &  G.  609. 

(t)  Wtlloughby  v.  W,  1  T.  R.  763; 
Maundrell  t.  M.  10  Vee.  270 ;  Evane  t. 


Bieknell,  6  ib,  174,  186. 

(m)  Nieholh  lr.  HotD,  2  Vem.  389 ; 
Fleetwood's  Caee^  8  Rep.  171,  a. ;  King. 
V.  Lamb,  13  Pri.  649. 

(x)  Nieholh  v.  How,  tup, 

(y)  Euttell  Eoad  Furehase  Moneys,  12 
Eq.  78,  V.  C.  Malins. 

(s)  Churehill  v.  Grove,  1  Ch.  Ca.  36 ; 
Holt  y.  MUl,  2  Vem.  279 ;  1  Eq.  Ca. 
Ab.  323. 


Sbct.  8.        PRIORITY  BY  GETTING  IN  THE  LEGAL  ESTATE.  $33 

observations  as  to  terms  do  not  apply  if  they  are  merged  under 
the  Satisfied  Terms  Act  (a). 

The  idea,  however,  that  any  legal  advantage  could  be  obtained 
by  ill  practice  or  actual  theft  {b)  is  now  exploded  (c). 

To  give  an  incumbrancer  the  advantage  of  a  judgment,  statute, 
or  recognizance  against  an  eigne  mortgagee,  the  strict  forms  of 
law,  as  to  enrolment  and  docketing,  and  now  as  to  registration, 
must,  it  is  conceived,  have  been  complied  with,  or  otherwise  they 
will  not  avail  {d).  If  a  judgment,  &c.  be  got  in  by  a  mortgagee, 
the  Court  will  not  permit  a  prior  incumbrancer  to  procure  a  sur- 
reptitious release  (e). 

It  is  laid  down  by  Mr.  Powell  (/),  on  the  authority  of  a  dictum 
in  Equity  Cases  Abridged  (g),  that  if  a  first  mortgagee  purchase  a 
subsequent  judgment,  without  the  consent  of  the  mortgagor^  a  mesne 
mortgagee  may  redeem  without  payment  of  both,  because  such  a 
transaction  tends  to  burden  the  estate,  without  bettering  the 
security  of  the  mortgagee ;  a  position  which,  it  is  submitted,  is  not 
tenable. 

In  one  case,  a  married  woman,  having  a  life  estate  in  lands  to 
her  separate  use,  granted  in  the  year  1811  an  annuity  to  A.,  and 
limited  an  equitable  term  for  better  securing  it,  which  annuity  was 
properly  registered ;  in  1820  she  and  her  husband  granted  another 
annuity  to  B.  out  of  the  same  life  estate,  and  part  of  the  considera- 
tion money  was  applied  in  paying  off  an  outstanding  legal  mortgage, 
and  the  mortgage  term  was  assigned  to  a  trustee  in  trust  for  better 
securing  B.*s  annuity,  but  this  annuity  was  not  properly  registered; 
in  1821  B.  took  possession,  and  he  and  his  executor  remained  in 
receipt  of  the  rents  till  1839,  when  a  bill  was  filed  against  him  and 
the  grantor  by  A.  to  set  aside  B.'s  annuity  as  invalid,  and  alleging 
payment  of  his  ovm  annuity  up  to  1820,  which  he  could  not  prove, 
although  the  grantor,  the  co-defendant  of  B.,  admitted  the  fact ; 
the  Court  dismissed  his  bill  (as  against  B.)  with  costs,  on  the 
ground  of  the  Statute  of  Limitations  and  laches,  and  refused  an 
inquiry  as  to  the  payment  of  A/s  annuity  (A), 

(a)  8  &  9  Yict.  o.  112.  case. 

{b)  Fogy's  CoM^  I  Eq.  Ga.  Ab.  364,  pi.  {e)  Earl  of  EuntingUm  t.  GrtinvilU,  1 

1  ;  1  Ch.  Ca.  81 ;  Hareouri  y.  KnomU,  Vem.  49. 

2  Vem.  169.  (/)  See  1  Pow.  636,  ecL  4. 

(e)  Carter  y.  C  3  E.  &  J.  116 ;  4  Jur.  (g)  Breerlon  y.  Jones^  I  Eq.  Ca.  Abr. 

N.  S.  63.  326,  pi.  11.    And  see  Fish.  Mtg.  608^ 

(<Q  Quare,   -whether  the  doctrine  of  ed.  3 ;  666,  ed.  4. 

notice,  as  reoogniaed  in  Davis  y.  Strath^  (A)  Searle  y.  Colt,  1  Y.  &  0.  C.  C.  36, 
morSf  16  Yes.  419,  would  apply  to  this 
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Where  legal 
estate  in  a 
truBtee. 


Legal  estate 
fitmi  tnutee. 


Fraadof 
troBtee. 


WHere  a  purchase  is  made  from  parties  as  if  free  from  inoam- 
brances,  a  prior  judgment  caimot  be  set  up  bj  the  same  parties  (i). 

But  where  the  legal  estate  is  affected  with  an  express  trust  for 
the  first  incumbrancer,  it  will  not  avail  a  second  incumbrancer  to 
get  it  in  after  notice ;  as  where  the  mortgagor  was  one  of  three 
trustees,  and  borrowed  the  trust  moneys  on  the  security  of  a  deposit 
of  the  title  deeds  of  his  copyholds,  and  then  created  a  second 
equitable  incumbrance,  which  last  incumbrancer,  after  notice,  pur- 
chased and  took  a  conveyance  from  the  mortgagor's  assignees  of 
the  equity  of  redemption  and  legal  estate  (k). 

So  the  getting  in  of  an  outstanding  legal  estate  from  a  bare 
trustee  without  any  pecimiary  interest  gives  no  priority  (/). 

Again  an  incumbrancer  getting  in  the  legal  estate  from  a  person 
who  was  trustee  for  all  incumbrancers  with  notice  of  their  rights 
gains  no  priority  (m) ;  the  trustee  cannot  alter  the  priorities  by 
conveying  the  legal  estate  to  one  of  the  iacumbrancers  (n). 

But  it  the  legal  estate  is  obtained  from  the  trustee  bond  fide  at 
the  time  of  the  advance,  without  notice  of  the  trust,  it  will  prevail, 
though  the  trustee  was  acting  in  fraud  of  his  trust  (o). 

The  fraudulent  act  of  a  trustee  cannot  confer  any  equitable  title 
as  against  the  cestui  que  trust  (p).  A  trustee  under  a  wiU,  being 
also  trustee  under  a  settlement,  induced  his  co-trustee  under  the 
will  to  transfer  stock  subject  to  the  trusts  of  the  will,  into  his  sole 
name,  ia  exchange  for  a  forged  mortgage,  the  stock  to  be  held  by 
him  on  the  trusts  of  the  settlement;  semble  the  cestuis  que  trust 
under  the  will  did  not  lose  their  right  to  the  stock  {q). 

Getting  in  the  legal  estate  in  part  of  a  security  will  not  protect 
the  incumbrance  over  the  rest  (r). 


(•)  Cannock  y.  Jauney,  27  L.  J.  Gh. 
67,  V.  C.  Kinderriey. 

{k)  Allen  t.  Knifht,  6  Ha.  272 ; 
afBrmed,  16  L.  J.  Gh.  370 ;  11  Jar.  627. 
Azid  see  Saunders  t.  Dehew,  2  Vera.  271. 

(0  Jyoseer  t.  Siee,  28  Bear.  74.  See 
Fease  t.  Jaekeon,  3  Oh.  676. 

(m)  Sharplee  y.  Adams,  32  Beay.  213 ; 
Samderey,  Deheto,  sup.;  Allen  y.  Knight, 
sup,;  Ortigosa  y.  Brawn,  47  L.  J.  Oh. 
168,  V.  0.  Hall ;  Heath  y.  Oredkch,  10 
Ch.  22 ;  BUnnerhasset  y.  Day,  2  Ba.  & 
Be.  133. 

(n)  Sharpies  y.  Adams,  sup.;  Max* 
field  y.  Burton,  17  Eq.  16,  M.  R. ; 
MumfordY,  Stohwasser,  18  ib.  663,  M.  R.; 


Karpham  y.  Shackloek,  19  Gh.  B.  207, 
G.A. 

(o)  FiUher  y.  Bawlins,  7  Oh.  269; 
reyening  1 1  £q.  63,  H.  R. ;  duapproying 
Carter  v.  (7.  3  K.  &  J.  617 ;  4  Jar.  N.  S. 
63.  And  see  Eunier  y.  Walters^  7  Oh. 
76 ;  affirming  11  Eq.  292,  Y.  0.  MaUna; 
Lloyd  y.  Attwood,  3  De  G.  &  J.  614 ;  6 
Jar.  N.  S.  1323. 

(p)  Cory  y.  Eyre,  1  Be  G.  J.  &  S. 
149 ;  Shropshire  Union  B,  y.  The  Qhmm, 
7  L.  R.  H.  L.  496 ;  reyeraing  8  L.  R. 
Q.  B.  420. 

{q)  Case  y.  James,  3  De  G.  F.  &  Jo. 
266  ;  7  Jar.  K.  S.  869. 

(r)  Marsh  y.  Lee,  1  Oh.  Oa.  162. 


S»cr.  8.       PRIORITY  BY  GETTING  IN  THE  LEGAL  ESTATE, 


935 


.   If  the  incambranoer  have  no  notice  at  the  time  of  his  advance,  The  time  of 
he  can  get  in  the  legal  estate  or  title  at  any  time,  either  before  or  ^^i  estate, 
at  the  time  of  the  advance  (s) ;   or  at  any  time  afterwards  (/), 
although  between  payment  and  getting  in  the  legal  title  he  had 
notice  (m),  and  even  after  suit  (x). 

But  an  equitable  incumbrancer  cannot  avail  himself  of  the  Agreement 
exercise  of  a  legal  power  by  the  mortgagor  if  he  has  notice  of  an  ciae  the  le^l 
agreement  by  the  latter  not  to  exercise  it  to  the.  prejudice  of  the  P^^®*^- 
first  mortgagee  (y) ;  and  a  person  who  takes  a  legal  mortgage  with 
notice  actual  or  constructive  of  an  infirmity  of  title,  is  subject  to 
the  equities  existing  against  the  title,  and  if  the  latter  is  set  aside 
the  mortgage  falls  also  (z). 


(9.)  Purchaser  for  value  mt/tout  notice. 

A  mortgagee  or  purchaser  for  value  without  notice  if  he  has 
obtained  or  can  obtaLu  the  legal  estate,  is  completely  protected 
against  prior  incumbrancers  and  cestuis  que  trust  {a)y  although  he 
paid  his  money  on  a  false  representation  of  facts  (5). 

It  was  suggested  (c)  that  the  legal  estate  would  be  no  protection  Notice  in 
if  the  person  conveying  the  legal  estate  had  notice  of  an  express  j^Sriil!"^ 
prior  trust  or  incumbrance ;  but  this  view  has  not  been  adopted,  and 
the  purchaser  will  be  protected  notwithstanding  that  the  grantor 
committed  a  breach  of  trust  {d),  and  the  defence  will  be  sustained 
although  the  purchaser,  in  order  to  make  out  his  title  to  the  legal 
estate,  has  to  rely  on  an  instrument  which  discloses  the  trust  or 
prior  incumbrance,  the  purchaser  not  having  notice  of  such  instru- 
ment at  the  time  of  his  purchase  (d). 

So  a  purchaser  in  possession  of  the  legal  estate  is  protected, 
though  he  claims  under  a  forged  -will,  if  without  notice  of  the 
forgery  (e) ;  or  if  he  makes  further  advances  to  a  person  falsely 


(«)  ICuniinffi4m  r,  OreefmUe,  1  Yem. 
49. 

(0  WtUoughhy  v.  W.  1  T.  R.  768 ; 
Bumeti  T.  W$»Umt  12  Yes.  130 ;  Cooke  t. 
WiUtm,  29  Beav.  100 ;  7  Jot.  K.  S.  281 ; 
Skmrpe  y.  JFoy,  4  Gh.  86. 

(«)  BlMlfwood^.J/mdmCKarUrtdBank^ 
6  J.  C.  92,  113 ;  Spfneer  V.  Bforton,  24 
Bear.  266. 

{x)  lb.;  Batet  y.  Brothers,  2  Sm.  &  G. 
609;  17  Jar.  1174  ;  18  J.  0.  716. 

(y)  Murei  y.  JT.  16  Beav.  372. 


(f)  Cookton  y.  Zee,  23  L.  J.  Ch.  478, 
0.  A. 

(a)  Jones  y.  Powlee,  3  M7.  &  K.  681. 

{b)  Young  y.  T.  8  Eq.  806,  Y.  0. 
Halizis. 

{c)  Garter  y.  C,  tup.;  referring  to 
MaundreU  v.  Jf.  10  Yes.  246 ;  and  Exp. 
Knott,  11  ib,  609;  and  foUowed  by 
Sharpies  y.  Adams,  sup. 

{d)  Pileher  y.  Batolins,  sup. 

{e)  Jones  y.  Bowles,  sup.  But  see 
Robinson  y.  Briggs,  1  Sm.  &  G.  188,  224. 
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representing  himself  as  heir  to  the  mortgagor  in  ignoranoe  of  a 
wiU  (e). 

A  mortgagee  cannot  set  up  a  mortgage  for  value  without  notice 
where  the  mortgage  is  a  forgery  (/). 

NegHgenoe  in  not  registering  a  will,  followed  by  forgery  and 
fraud,  is  not  deemed  the  proximate  cause  of  the  forgery  and  fraud(^). 

Where  a  negotiable  instrument  has  been  stolen,  a  bond  fide  holder 
for  value  is  prefeiyed  to  the  true  owner  (h). 

A  customer  gaye  a  bank  a  charge  on  all  his  property  which 
should  at  any  time  be  in  the  bank's  possession.  He  afterwards 
entrusted  to  the  bank  for  sale  a  negotiable  instrument,  a  bond  pay- 
able to  bearer,  which  had  been  stolen  by  him,  but  no  advance  was 
made  to  him  on  the  bond.  It  was  held  that  the  bank  could  not 
retain  the  negotiable  instrument  for  the  balance  of  the  accoimt 
against  the  true  owners  (i). 

Before  the  Jud.  Act  (A;),  a  plea  of  purchase  for  valuable  con- 
sideration without  notice  might  have  been  set  up  in  equity  by  au 
equitable  incumbrancer  against  claimants  under  an  equitable  as  welL 
as  under  a  legal  title.  The  principle  applied  in  both  cases ;  the 
incumbrancer  had  hoiiAfide  paid  his  purchase  money,  whatever  the 
estate  or  interest  purchased  may  have  been.  The  Court  gave  no 
assistance  against  him  nor  prejudiced  his  rights.  The  Court  would, 
not  take  away  from  such  purchaser  any  advantage  which  he  may 
have  fairly  obtained  at  law  for  his  protection  (/). 

The  claimant  with  the  equitable  title  had  no  relief,  for  equity 
would  take  no  step  whatever  against  such  a  purchaser  {m) ;  and  the 
claimant  with  the  legal  title  had  no  relief  in  equity  for  the  additional 
reason,  that  he  could  recover  at  law  (w).  This  was  the  law,  not- 
withstanding some  cases  to  the  contrary  (o). 


{e)  Young  v.  F.  3  Eq.  805,  V.  C 
Malina. 

(/)  Re  Cooper,  20  Ch.  D.  611,  C.  A. 

{g)  Be  Cooper,  xb.  634,  C.  A. ;  and 
Bee  Bank  of  Ireland  ▼.  Trustees  of  Evans' 
Charities,  6  H.  L.  S89;  Baxendale  t. 
Bennett,  3  Q.  B.  D.  626;  Johnston's 
Claim,  6  Ch.  212. 

(A)  Miller  t.  Bace,  1  Smith's  L.  C. 

616,  ed.  8. 

(i)  Sj/mons  T.  Mulkem,  30  W.  R.  876 ; 
46  L.  T.  763,  Fry,  J. 

(*)  36  &  37  Vict.  0.  66. 

(0  Bifre  y.  Burmester,  10  H.  L.  103 ; 
8  Jur.  N.  S.  1019. 


{m)  Jerrard  y.  Saunders,  2  Ves.  J.  464;. 
Hunter  y.  Walters,  11  Eq.  292,  V.  C. 
Malins ;  affirmed,  7  Ch.  69. 

(n)  Fitzgerald  y.  Faueonbridge,  Fitzg. 
211 ;  Burlaee  y.  Cooke,  Fieem.  Gh.  24 ', 
Barker  v.  Blythmore,  2  Eq.  Ca.  Ab.  79, 
pi.  1 ;  Wiseman  y.  Westland,  1  Y.  &  J. 
117;  Payne  Y.  Compton,  2  Y.  &  C.  Exc. 
467  ;  WaUwgn  y.  Zee,  9  Ves.  24 ;  Joge^ 
y.  Be  Molegns,  2  J.  &  L.  374 ;  Att.  Gen,  y. 
irt/A;i>w,  17Beay.  286;  17  Jur.  886;  GaU 
y.  Oshaldeston,  1  Buss.  168 ;  6  Mad.  428. 

(o)  Rogers  y.  Seals,  Freem.  Ch.  84 ; 
Strode  y.  Blackhume,  3  Vea.  222. 
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An  Q^ception  was  made  in  the  case  of  dower,  for  although  that  Dower, 
is  fonnded  on  a  legal  title,  equity  had  a  oonourrent  jurisdiction, 
and  in  analogy  to  law,  where  such  a  plea  could  not  he  looked  at, 
decided  against  it  (p) ;  although  it  would  have  heen  otherwise  if  the 
widow  applied  for  equitable  relief  (q). 

A  similar  exception  was  made  in  the  case  of  tithes  or  a  bill  for  Tithes. 
fines  for  a  like  reason  (r). 

The  doctrine,  however,  that  no  relief  whatever  would  be  given  Declaration 
against  a  bond  fide  purchaser  for  value  without  notice  required  ^  P"*^v  • 
qualification,  as  the  Court  would  make  a  declaration  of  priority  of 
right  between  purely  equitable  claimants  («).    The  defence  of  pur- 
chase bond  fide  without  notice  was  a  shield,  nothing  more. 

A  difference  is  made  between  an  equity,  as,  for  instance,  an 
equity  to  set  aside  a  deed  for  fraud  or  correct  it  for  mistake,  and 
an  equitable  estate.  In  the  former  case  a  purchaser  for  value 
without  notice  would  prevail  (t). 

A  strong  indication  of  opinion  was  intimated  that  the  plea  ought 
not  at  all  to  avail  an  equitable  incumbrancer  who  takes  subject  to 
all  equities  (u) ;  but  the  rule  was  held  to  apply  to  an  equitable 
incumbrancer. 

Where,  however,  there  was  a  legal  title  and  also  an  equitable 
right  incident  to  it  which  could  only  be  enforced  in  equity  (e.ff.,  the 
right  of  foreclosure),  the  Court  enforced  that  right  notwithstanding 
the  plea  (j?),  but  would  not  order  a  delivery  of  the  deeds  (y) ;  and 
the  legal  owner  was  left  to  his  action  of  trover  at  law  where  the 
right  to  the  deeds  accompanies  the  legal  estate  {z). 

And  where  the  plaintiff  without  the  legal  estate  had  a  right  to 
have  the  legal  estate  conveyed  to  him,  the  Court  made  no  order  for 


(p)  WiUiatM  T.  Zamhe,  3  Bro.  C.  C. 
264. 

iq)  1  Rop.  H.  &  W.  451,  462,  ed.  2. 

(r)  ColHm  t.  AreheTj  1  Rnss.  &  My. 
284 ;  PhiUipM  v.  P.  4  De  G.  F.  &  Jo. 
217 ;  8  Jut.  K.  S.  146.  Bat  see  Joyce  y, 
J)e  MoUynt^  $up. 

(«)  Stackhoute  t.  Cmtnteis  of  Jerseyy  I 
Jo.  &  H.  721 ;  Frazgr  t.  Jonety  12  Jar. 
443 ;  17  L.  J.  Gh.  353 ;  affiimixig  5  Ha. 
476 ;  Phillips  v.  P.  sup. ;  Thorpe  t. 
Holdsworth,  7  Eq.  146,  Y.  G.  Gifiard ; 
Cave  T.  C,  15  Gh.  D.  646,  Fry,  J. 

(Q  J^iiUps  T.  P.  tup. 

(»)  Frater  t.  JoneSy  sup. 

(jt)  Ftnch  T.  Shaw^  19  Beay.  500 ;  18 

C. — VOL.  II. 


Jar.  935;  afBrmed  5  H.  L.  G.  905; 
math  V.  Crealoeky  18  Eq.  216,  V.  G. 
Bacon;  affirmed,  10  Gh.  26. 

(y)  Mead  v.  Egertoriy  3  P.  Wms.  278  ; 
Hunt  V.  Elmesy  2  De  G.  F.  &  Jo.  578 ; 
affinning  6  Jur.  N.  S.  907,  M.  R. ; 
Thorpe  T.  Moldstcorthy  sup, ;  Heath  y. 
Crealocky  10  Gh.  22 ;  reyersing  on  this 
point  18  £q.  216,  Y.  G.  Bacon ;  JFaUy 
y.  Gray,  20  ib.  238,  V.  G.  Bacon ;  Fayy 
y.  Jamesy  8  L.  T.  N.  8.  5,  V.  G. ; 
Frazer  y.  Joftesy  sup. 

{z)  Hooper  y.  JRamsbottom,  6  Taant. 
12;  Harrington  y.  Frioey  3  B.  &  Ad. 
170 ;  Philips  y.  Bohinsony  4  Bing.  106 ; 
and  see  sup.  pp.  340,  926, 
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delivery  of  the  deeds,  but  the  decree  was  without  prejudice  to  an 
action  at  law  for  them  {a).  But  if  the  Court  was  malring  a  final 
decree  as  if  the  fund  was  in  Court,  or  if  the  legal  estate  was  out- 
standing and  the  Court  had  to  declare  the  right  between  seTeral 
innocent  adverse  beneficial  interests,  an  order  would  be  made  for 
delivery  of  the  deeds  even  against  a  bond  fide  purchaser  for  value 
vnthout  notice  (6). 

It  was  said  that  the  plea  of  purchase  for  value  without  notice  did 
not  apply  where  the  person  who  deposited  the  deed  or  conveyed  ilie 
estate  had  no  interest  (c);  or  had  obtained  the  deed  which  conferred 
the  interest  by  fraud  {d). 

In  Wallwyn  v.  Lee  {e)^  a  mortgage  in  fee  was  made,  with 
delivery  of  the  title  deeds,  by  the  tenant  for  life,  pretending  to  be 
owner  of  the  fee,  and  a  plea  of  purchase  without  notice  was 
allowed  against  the  remainderman.  The  plea  was  held  good,  not 
because  the  Court  decided  for  ever  in  favour  of  the  mortgagee  as 
the  rightful  owner,  but  because  a  Court  of  equity  would  give  no 
relief  against  him. 

The  plea  of  purchase  for  value  without  notice  could  not  be  set 
up  by  a  purchaser  of  a  lease,  under  a  stipulation  that  the  vendor's 
title  was  not  to  be  inquired  into  (/). 


(10.)  Effect  of  the  Jud.  Act. 

Since  the  Jud.  Act  (^),  the  position  of  a  plaintiff  with  the  legal 
title  is  altered.  Every  Court  can  now  enforce  legal  as  well  as 
equitable  claims,  so  that  a  mortgagee  with  the  legal  estate  can  join 
in  the  same  action  claims  for  foreclosure  and  for  delivery  of  the 
deeds ;  and  the  defence  of  purchase  band  fide  for  valuable  conside- 
ration without  notice  would  not,  it  would  seem,  avail  (A).  In  other 
respects  the  law  remains  imaltered. 


{a)  Thorpe  v.  Holdaworth,  7  Eq.  139, 
V.  C.  Giffard. 

(*)  Newton  V.  N.  6  ib,  186,  M.  R. ; 
approved,  4  Ch.  143;  Smith  v.  ChtehesieTf 
2  Dr.  &  W.  393,  402 ;  Staekhwi^  t, 
Countets  of  Jersey,  1  J.  &  H.  721. 

(c)  Newton  T.  JV.  tup.  But  see  Ksh. 
Mtg.  629,  ed.  3 ;  696,  ed.  4. 

{d)  Ogilvie  v.  Jeaffreson^  2  Giff.  363 ; 
Farher  v.  Clarke^  30  Beav.  64 ;  7  Jnr. 
N.  S.  1267 ;  Eyre  v.  Burmester,  10  H.  L. 
90  ;  8  Jur.  N.  S.  1019. 


W  9Ve8.  24. 

(/)  JRobson  Y.  Flight,  34  Bear.  110; 
11  Jur.  N.  S.  1228  ;  4  Be  G.  Jo.  &  Sm. 
608  ;  34  L.  J.  Ch.  226. 

(y)  36  &  37  Yiot.  o.  66, 8.  24, 8ub-8. 6. 

(A)  Madreson  and  Forbes,  Jud.  Aots, 
pp.  26,  27,  and  notes ;  Se  Cooper^  20  Ch. 
D.  611,  C.  A.,  in  whioh  case  an  order 
was  made  for  delivery  up  of  the  title 
deeds  where  the  mortgagor  was  per- 
sonated. 


Sect.  10.  EFFECT  OP  THE  JUD.  ACT,  939 

By  8.  24,  sub-s.  2  of  the  Jud.  Act  (i)>  equitable  defences  and 
relief  may  be  relied  on  in  all  divisions  of  the  High  Court.  It  is 
presumed  that  no  new  rights  are  created  imder  this  sub-section. 
The  equitable  doctrine  which  favours  a  purchaser  for  value  with- 
out notice  would  not  apply  by  way  of  defence  in  the  case  of  a 
sale  of  a  ship,  which  was  liable  to  a  maritime  lien  for  damage,  Maritime  lien 
in  whatever  Court  such  lien  was  sought  to  be  enforced.  Such  a 
lien  foUows  the  ship  in  whose  hands  soever  it  comes  (A;),  but  it 
must  be  enforced  vdth  reasonable  diligence  (/).  It  is  submitted 
that  in  no  Court  could  the  purchaser  dispute  the  prior  lien  for 
damage. 

Some  difficulties  may  arise  in  an  action  for  dower  against  a  Dower, 
purchaser  from  the  husband  for  value  without  notice;  the  wife  may 
not  be  able  to  enforce  discovery  or  inspection  (m),  but  the  legal  title, 
it  is  submitted,  must  prevail  in  whichever  division  the  action  is 
brought. 

(11.)  Generally. 

The  purchaser  or  mortgagee  will  not  be  affected  by  the  fraudulent  Frand  of 
dealings  of  solicitors  and  others  through  whom  the  transaction  is  ^^^^r- 
effected,  if  he  has  no  notice  (n). 

Where  a  bond  was  assigned  to  the  vendor's  solicitor  in  part  pay- 
ment of  purchase-money,  a  deposit  of  the  bond  by  the  solicitor  for 
value  was  protected  (o). 

The  defence  of  purchase  for  value  must  be  formally  pleaded  as  a  Pleading, 
fact  {p).    An  objection  taken  orally  will  not  do  {q). 

In  the  exception  in  the  Statute  of  Limitations  (r),  as  affecting  statute  of 
frauds  in  favour  of  bond  fide  purchasers  for  valuable  consideration  ^"*"^*^o^- 
without  notice,  the  purchaser  is  not  protected  if  he  contracts 
through  an  agent  cognisant  of  the  fraud  {p). 

This  mode  of  defence  has  been  held  not  to  apply  to  the  case  of  a 
solicitor's  lien,  as  against  a  prior  purchaser  or  mortgagee  («). 

Where  a  second  mortgagee  released  his  security  in  exchange  for  Forgery. 

(»)  36  &  37  Vict.  c.  66.  (o)  Athwin  v.  Burton,  9  Jur.  N.  S. 

(k)  Bold  Bueeleuch,  7  Uo,  P.  0.  267.  319 ;  11  W.  R.  103,  M.  R. 

(/)  Burepa,  32  L.  J.  P.  M.  &  A.  188 ;  (p)  Vane  v.  V.  8  Ch.  383,  391;  V.  0. 

9  Jur.  N.  S.  699.  Malins ;  see  Ord.  XIX.  r.  15. 

(«)  Gomm  T.  Farrott,  3  C.  B.  N.  S.  47.  (g)  PhUlips  v.  P.  8  Jur.  N.  S.  145 ;  4 

(»)  Lhyd  T.  Attwood,  3  De  O.  &  Jo.  De  G.  F.  &  Jo.  208. 

614 ;   6  Jur.  N.  S.   1322  ;    SunUr  v.  (r)  3  &  4  Wm.  IV.  c.  27,  s.  26. 

Walters,    11   £q.   292,  Y.   0.   Malins;  («)  Smithy.  Chichester,  tup.    And  see 

affirmed,  7  Ch.  75.  sup.  p.  920. 
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forged  aecnrities,  he  lost  his  priority  orer  the  third  inemnbrancer, 
who  took  withoot  notice  (/). 

Where,  on  the  forgerjof  a  secnritj,  the  genuine  deed  is  pledged, 
the  ofwner  csn  Teeorer  the  genuine  deed  (m). 

It  was  held  that  where  an  incmnlnneer  obtains  pofiBefirion  of 
the  legal  estate  hy  mistake,  he  cannot  avail  himself  of  it  (x) ;  but 
this  has  been  disapprored  of  (y). 
Ifotiee.  It  18  sufficient  Jul  the  action  to  aD^e  notice  withoot  entering  into 

details  (z).    Where  the  notice  is  Terfaal,  it  is  a  question  for  the 
jniy  (a). 

The  evidence  of  a  single  witneas  will  not  suffice  against  a  positiYe 
denial  of  notice,  bat  the  question  of  credit  may  make  an  exception 
to  the  rule  (6). 

Denial  of  notice  must  be  made  although  not  charged,  and  must 

not  be  evasiTe  {c). 

Priority  of  As  to  the  priority  of  railway  debentures  generally,  see  (cf ),  and 

dtheataree.     ^  *^^®  winding  up  of  a  company  the  debentures  have  priority, 

although  the  time  for  payment  of  the  debentures  has  not  arrived  (e). 

When  a  company  comes  to  be  wound  up,  the  arrangement  for 
the  continuance  of  the  loan  for  a  certain  time  necessarily  comes  to 
an  end  (e), 

(0  S^e  T.  BurmetUr,  4  De  G.  Jo.  k  (b)  RoworthY.Dem^l'Ed.ZbliJaHion 

8m.  435  ;  rereraiiig  10  Jur.  K.  S.  379,  t.  J2a»y,  2  Atk.  140 ;  Oniy  y.  WalJUr,  3 

M.  B.  ib,  407  ;  Svans  t.  Byfknell,  6  Yes.  184 ; 

(m)  Xewton  v.  Beek,  4  t*.  340,  Exc.  £.  /.  Co.  t.  Donald,  9  t*.  283. 

(r)  CarierT.  C.  3K.&  J.617;  4  Jur.  (r)  Old.  XDL  r.  19. 

N.  S.  63,  V.  C.  Wood.  (d)  St^,  p.  400. 

(y)  Pileher  t.  Rawlins,  7  Gh.  270.  (e)  Panama,  %€,  Soyal  Mail  €h,  6  Gh. 

(t)  Ord.  XIX.  r.  23.  .318,  323 ;  BCodson  t.  TVa  Co.  14  Ch.  D. 

(a)  Bdwardi  y.  Seott,  2  So.  K.  B.  266.  859,  Y.  C.  HalL 
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(1 .)   Usual  covenant  for  payment. 

The  mortgage  deed  usually  contains  a  covenant  for  payment  of 
interest ;  but  even  if  it  does  not  contain  any  provision  for  interest, 
the  mortgagee  is,  as  a  general  rule,  entitled  to  interest  from  the 
date  of  the  deed  (a).  In  a  special  case,  however,  no  interest  was 
allowed  (i). 

Where  in  a  settlement  there  was  a  covenant  to  pay  the  principal, 
but  no  mention  was  made  of  interest,  it  was  held  that  interest  was 
payable,  but  only  at  4  per  cent,  (c) ;  but  under  similar  circum- 
stances 5  per  cent,  was  allowed  on  the  gro\md  that  the  debt  was 
legal  (cf). 


(a)  Parqukar  t.  If&fris,  7  T.  R.  124. 
{b)  Thompton  t.  Drew,  20  Beay.   49. 
See  HodgeU  Case,  26  L.  J.  Bk  77. 
{e)  Smith  T.  Copkatone,  11  Beav.  482. 
{(t)  Swynfen  t.  Scatcen,  1  Yes.  S.  99 ; 


and  Knapp  v.  Bumaby,  80  L.  J.  Chi 
844,  V.  C.  Wood.  See  Be  Kerr's  Policy ^ 
8  Eq.  331,  V.  C.  James ;  Carey  v.  I)oyne, 
5  Ir.  Ch.  R.  104 ;  Lippard  v.  MichtUf 
14  Eq.  291,  V.  C.  Bacon* 


1 


942 


INTEREST. 


Chap.  70. 


Award  under 
order  of 
Court. 


Deposit  of 
title  deeds. 

Intereet  on 
mortgages 
after  the  d&j. 


Interest 
reooverable 
separate  from 
pnncipal. 


Where  the  recitals  in  a  mortgage  contained  an  agreement  for 
interest,  but  there  was  no  provision  for  interest  in  the  other  parts 
of  the  deed,  interest  was  nevertheless  recoverable  (e). 

Where  an  award  was  made  under  an  order  of  Court  of  sums 
payable  on  two  days  certain  by  sale  of  securities,  but  no  mention 
was  made  of  interest,  it  was  held  that  no  interest  was  chargeable 
on  the  securities  against  subsequent  assignees  thereof,  though  the 
sale  was  delayed  thirty  years  (/). 

Interest  is  payable  on  a  deposit  of  title  deeds  to  secure  a  debt, 
which  would  not  otherwise  carry  interest  (//). 

Interest  on  a  mortgage  will  be  payable  by  way  of  damages, 
when,  according  to  the  usual  form  in  mortgages,  interest  is  only 
provided  for  up  to  the  day  fixed  for  payment  of  the  principal 
money,  if  payment  is  not  made  on  that  day  (A).  The  rate  of 
interest  after  the  day  will  not  be  the  rate  payable  before  the  day, 
but  5  per  cent,  only  (t). 

It  is  safer  to  have  a  covenant  for  payment  of  interest  separate 
from  the  principal,  if  the  principal  is  not  paid  at  the  day  ap- 
pointed (k) ;  though  it  would  appear  that  such  separate  covenant 
is  not  necessary  (/). 


Interest  con- 
verted into 
principal. 


(2.)  Conversion  of  interest  info  principal. 

It  is  material  to  consider  to  what  extent,  and  in  what  maimer, 
the  interest  due  on  a  mortgage  debt  may,  bt/  agreement  inter  partes, 
be  converted  into  prindpaly  and  carry  interest. 

The  governing  principle  acted  upon  in  matters  of  mortgage  by 
the  Courts  is  (as  already  frequently  noticed)  that  the  mortgagee 
shall  bo  entitled  only  to  principal,  interest,  and  costs ;  and  it  pro- 
tects the  debtor  with  peculiar  jealousy  against  any  attempt  on  the 
part  of  the  mortgagee,  by  taking  advantage  of  the  necessities  of 
the  mortgagor,  to  impose  on  him  harsher  terms.    Acting  on  this 


(e)  Athwelly,  StaunUm,  30  Bear.  62. 

{/)  Collett  V.  Neumham,  1  Drew.  447. 

{g)  Aahton  v.  Dalton,  2  Coll.  665  ;  10 
Jur.  461 ;  Carey  v.  Boyne^  6  Ir.  Ch.  Rep. 
104  ;  KerrU  Policy,  8  Eq.  331,  V.  0. 
James ;  Lippard  y.  HickettSf  14  ib.  294, 
y.  C.  Bacon.    See  tup.  p.  363. 

(/*)  Friee  v.  The  Great  Western  S.  Co, 
14  M.  &  "W.  244 ;  16  L.  J.  Exc.  87. 
And  see  6  Han.  &  Q-.  64 ;  see  Gordillo 


T.  Weguelin^  6  Gh.  B.  303.  See  inf, 
p.  963. 

(»)  Cook  y.  Fowler y  7  L.  B.  H.  L.  27  ; 
Re  RoherU,  14  Gh.  D.  49,  G.  A. ;  Exp. 
FUrher,  17  Gh.  D.  191,  G.  J.  Bacon. 

{k)  JHckmuon  y.  Mmrimn,  4  Flri.  282  ; 
Attwood  y.  Taylor,  I  Man.  &  G.  279,  307 ; 
Kiny  y.  GreenhiU,  6  Scott's  N.  B.  869. 

(/)  2  Day.  Gony.  691,  ed.  3 ;  46,  ed«  4 ; 
and  inf,  p.  963  («). 


Sect.  2.        CONVERSION  OF  INTEREST  INTO  PRINCIPAL.  943 

prinoiple,  equity  held  that  an  agreement  entered  into  at  the  time  of  Agreement  at 
the  loan  for  converting  interest  into  principal  from  time  to  time    ^®  ^   ^^^' 
as  it  should  become  due,  was  oppressive  and  unjust,  and  tended  to 
ufluiy,  and  that  consequently  it  could  not  be  supported  (m). 

When  interest  has  once  accrued  due,  it  becomes  a  debt.  There  Agieemeat 
is  no  longer,  therefore,  any  objection  to  an  agreement  inf^r  partes  ^^^^  ^ 
that  it  shall  be  considered  principal,  and  thenceforth  carry  interest. 
Indeed  it  would  be  injurious  to  the  mortgagor  to  estabUsh  the 
contrary,  as  it  would  remove  an  inducement  to  the  mortgagee's 
permitting  his  principal  to  remain ;  and  consequently  equity  recog- 
nized such  agreements  {n) ;  but  there  must  be  no  extortion  on  the 
part  of  the  mortgagee,  or  otherwise  the  Court  will  interpose  for  the 
relief  of  the  mortgagor  (o). 

The  Court  considers  the  arrear  of  interest  so  converted  into  Where  a  sub- 

HAflllftflt 

principal  by  agreement  between  the  parties,  in  the  light  of  di,  further  charge. 
advance.  But  inasmuch  as  a  further  loan  made  by  a  mortgagee, 
after  notice  of  a  puiani  incumbrance,  is  not  allowed  to  be  tacked  ( p) , 
but  must  be  postponed  to  that  incumbrance,  it  follows  that  a  mort- 
gagee shall  not  be  allowed  to  convert  interest  into  principal,  as 
against  a  subsequent  charge  of  which  he  had  notice  at  the  time  of 
the  agreement  (g). 

So  upon  an  assignment  of  a  mortgage  the  interest  cannot  be  On  assign- 
converted  into  principal  without  the  consent  of  the  mortgagor  (r),  ™^  ' 
and  the  rule  of  the  Court  is  strict  on  this  point  («). 

The  conversion  of  interest  into  principal  must  appear  by  the  Intention 
manifest  intention  of  the  mortgagor :  it  is  not  sufficient  that  an  manifest. 
account  be  stated  between  the  parties.    As  a  general  proposition  it 
may  be  laid  down,  that  the  agreement  that  interest  shall  become 
principal  and  carry  interest  must  be  declared  by  writing  under  the 
hands  of  the  parties  {t) ;  but  this  will  not  extend  to  the  case  of  a  Banking 
balance  on  a  banking  account,  which,  by  the  custom  of  trade,  is  *^°^*' 
made  up  of  principal,  and  of  interest  turned  into  principal,  by  suc- 

(m)  Broadway  t.  Moreeraft,    Moflely,  (o)  Thomhill  y.  Evam^  2  Atk.  330. 

248 ;  Mitford  v. Feathersionehauffhf  2  Ves.  {p)  Sup.  p.  898. 

8.  446  ;  Sir  Thomas  Meer^s  Case^  cited  in  {q)  Ligby  y.  Craggn^  Amb.  612 ;  2  Ed. 

Cas.  t.  Talb.  40 ;  OuuUton  y.  Yarmouth,  200  ;  Montague  y.  Batelife,  2  Fonbl.  Eq. 

2  SaBc.  449 ;  Chambers  y.  Qoldwin,  9  Ves.  438. 

271.    And  see  Fage  y.  Broom,  4  CI.  &F.  (r)  Sup.  p.  720. 

437.  (»)  Cottrell  y.  Finney,  9  Oh.  548  ;  not- 

(»)  Brown  y.  Barkham,   1  P.  Wms.  ^withstanding  Chesterfeld  y.    Cromwell, 

654  ;  ChesterJIeld  y.  Cromwell,  1  Eq.  Ga.  sup. 

Ab.  286,  pL  1.  [t)  Brown  y.  Barhham,  sup* 
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oessive  rests,  and  interest  on  such  interest  {u) ;  thongh  componnd 
interest  will  not  be  allowed  upon  the  balance  of  such  account  after 
the  account  is  closed  (r) ;  nor,  independently  of  3  &  4  Wm.  IV. 
c.  42,  will  even  simple  interest  be  given  upon  such  last  balance, 
however  long  it  may  be  before  the  action  is  brought  to  recover 
it  (y).  And  bankers  cannot  charge  compoimd  interest  after  they 
have  taken  a  mortgage  (z) ;  nor  on  advances  under  a  creditor's 
deed  (2).  And  when  securities  are  deposited  with  bankers  in 
respect  of  specific  sums,  they  are  only  entitled  to  simple  interest  on 
such  amount  (a).  As  to  what  amounts  to  an  agreement  to  turn 
interest  into  principal,  see  (b). 

In  a  case  in  Ireland,  where  the  principal  and  interest  found  due 
on  a  judgment  debt  was  decreed  to  be  raised  by  sale  of  the  estate 
against  the  tenant  for  life  and  remainderman,  which  sale  was  not 
made,  but  the  tenant  for  life  continued  to  pay  interest  on  the  gross 
sum  during  his  life,  the  Court  presumed  an  agreement  between  all 
parties  to  pay  interest  on  the  compound  sum  in  consideration  of  a 
forbearance  to  enforce  a  sale  (c). 

In  case  interest  runs  in  arrear,  and  in  the  mortgagee's  accounts 
of  arrears,  rests  are  made  from  time  to  time,  on  which  interest  is 
calculated,  and  ultimately  a  general  account  of  all  arrears,  calculated 
on  the  footing  of  those  rests,  is  signed  by  the  mortgagor,  and  con- 
firmed by  a  deed  for  securing  the  balance,  although  executed  three 
years  afterwards,  the  mortgagor  is  liable  {d). 

The  mortgage  duty  must  be  paid  on  the  amount  of  interest  con- 
verted into  principal  by  agreement  inter  partes,  in  like  manner  as 
on  any  other  fresh  advance. 

Two  singular  questions  have  arisen  as  to  compound  interest  on 
mortgages,  where  a  second  mortgage  was  composed  of  principal  and 
interest  on  the  first  mortgage,  with  intei^est  on  thai  int-erest  (e),  and 


{«)  Rufford  y.  Bishop,  6  Bnss.  346; 
Morgan  v.  Mather ,  2  Ves.  J.  21  ;  Black' 
hum  V.  TFarwiek  and  Wife,  2  Y.  &  C. 
Exc.  92 ;  Exp.  Champion,  3  Bro.  0.  C. 
436,  440  ;  Lord  Clancarty  v.  Zatottehe,  1 
Ba.  &  Be.  420. 

(x)  Ferguson  v.  Fyffe,  8  CI.  &  F.  140 ; 
Exp.  Bevan,  9  Ves.  223. 

ijf)  Attwood  Y.  Taylor,  1  Man.  &  G. 
800,  301. 

(z)  Crostkill  v.  Bower,  32  Beav.  86 ;  9 
Jul,  N.  S.  267,  M.  B. ;  see  ib,  pt.  ii.  p. 


117. 

(a)  London  Chartered  Bk.  of  Australia 
V.  White,  4  App.  C.  413. 

{b)  Tompson  t.  Leith,  4  Jur.  K.  S. 
1091,  M.  R. 

(c)  McCarthy  y.  Llandaf,  1  Ba.  &  Be. 
376. 

(d)  Blaekbum  y.  Warwick  and  WifCf 
tup. 

(«)  Sackett  y .  Bassett,  4  Mad.  58 ;  Parker 
y.  Bamsbottom,  3  B<  &  C.  267. 
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where  interest  reserved  in  the  hody  of  the  mortgage  deed  was 
accounted  principal  (/). 

Where  hy  suhsequent  agreement  the  rate  of  interest  on  the  first  Increase  of 
mortgage  was  increased,  the  payments  of  the  extra  interest  made  by 
a  receiver  of  the  mortgage  premises  were  held  to  bind  the  second 
incumbrancer  imtil  notice  had  been  given  by  him  to  the  receiver, 
that  his  interest  was  in  arrear  (g) ;  but  aU  these  questions  of  com- 
pound interest  and  converting  interest  into  principal,  depended  upon 
the  contract  savouring  of  usury,  and  are,  since  the  abolition  of  the 
laws  against  usury,  of  little  moment ;  for  in  the  absence  of  fraud 
and  oppression,  stipulations  as  to  compound  interest  would  now  be 
vaUd(^). 

In  a  mortgage  of  a  reversionary  interest  a  covenant  to  capitalize  Covenant  for 
the  interest  was  held  good  (i).  interest. 


(3.)  Arrears  of  annuity  do  not  carry  interest. 

It  has  been  a  rule  of  the  Court,  that  interest  will  not  be  given 
on  interest  of  a  bond  debt  computed  in  the  certificate  (A:),  nor  on 
arrears  of  an  annuity,  although  the  annuity  is  charged  on  land, 
and  seciired  by  judgment  (/),  unless  a  special  case  is  made  {m) ;  but  When  speda] 

•  •  n      «  •  ^      case  made* 

it  seems  that  if  the  annuitant  had  entered  under  his  powers,  the 
Court  would  not  have  obliged  him  to  quit  possession  without 
receiving  interest  on  the  arrears  (n).  So  if  the  annuitant  had  been 
delayed  in  his  proceedings  at  law  by  the  interposition  of  a  Court 
of  equity  at  the  instance  of  the  debtor ;  or  if  the  debtor  had  sought 
the  aid  of  the  Court  to  relieve  him  from  the  hardships  to  which  he 
was  exposed  at  law ;  or  if  the  delay  in  payment  had  otherwise 
arisen  from  the  absence  or  conduct  of  the  debtor,  the  Coturt  would 


(/)  Howard  v.  JETarrw,  1  Vem.  190. 
And  see  note,  4  Had.  64.  And  see 
Attwood  T.  Taylor,  1  Han.  &  O.  279. 
And  see  ProeUr  t.  Cowper,  Prcc.  in  Ch. 
116;  2  Vem.  377. 

(^)  Law  Y.  GUnity  2  Ch.  634. 

(A)  9  Jnr.  N.  S.  pt.  ii.  117;  ib.  pt. 
i.  269;  2  Day.  Cony.  919,  ed.  3. 
See  Mom  y.  Bainbridffe,  18  Bear.  478  ;  6 
T>Q  a.  H.  &  G.  292,  310,  331 ;  Fotter 
V.  Edwardt,  26  L.  J.  Ch.  468,  Y.  C. 
Kinderaley. 

(i)  Clarkton  y.  Sendenon,  14  Ch.  D. 
348,  V»  C.  Hall. 

(*)  l\imerY,  T.  1  J.  &W.  46. 


(/)  Cfreuee  v.  Hunter,  2  Ves.  J.  163*; 
Booth  Y,  Leyeetter,  1  Keen,  247 ;  3  Hj. 
&  Cr.  469 ;  Jenkint  y.  Briant,  16  Sim. 
272.  And  see  now  Ord.  LY.  r.  63,  whioh 
seems  to  applj  to  such  arrears  ;  FowelPt 
Tr.  10  Ha.  134 ;  Taylor  v.  T.  8  ib.  120 ; 
Torre  y.  Browne,  5  H.  L.  655 ;  Edwards 
y.  Warden,  1  App.  C.  305. 

(m)  Eobineon  y.  Cumming,  2  Atk.  409 ; 
Newman  y.  Aiding,  3  ib.  579 ;  Tew  y. 
Earl  of  Winterton,  1  Ves.  J.  451 ;  Martyn 
y.  Blake,  3  Dr.  &  "W.  126 ;  Oay  y.  Cox, 
1  Bidg.  P.  C.  153  ;  CroBie  y.  Bedingfield, 
VI  Sim.  35  ;  Hyde  y.  Price,  8  ib.  578. 

(n)  Eobineon  y.  Cumming,  tup. 
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allow  interest  on  the  arrears  (o).  So  where  the  bill  was  filed 
against  the  representatives  of  the  grantor,  but  there  was  no  conflict 
with  other  creditors,  and  the  fund  had  been  paid  into  Court  in  a 
former  suit  instituted  by  the  annuitant,  and  had  been  accumulating 
for  many  years,  and  the  annuitant  had  failed  in  obtaining  adminis- 
tration to  his  debtor,  interest  was  given  on  the  arrears  (p).  In- 
terest was  also  given  on  the  arrears  of  an  annuity  secured  by  a 
bond,  to  the  amount  of  the  penalty  of  the  bond  (q) ;  and  where  an 
annuity  was  secured  by  an  assignment  of  stock,  interest  on  the 
arrears  of  the  annuity  was  allowed  on  a  transfer  of  the  fund  (r). 
And  the  Court  might  in  the  administration  of  assets,  give  interest 
by  analogy  to  the  provisions  of  3  &  4  Wm".  IV.  o.  42,  after  men- 
tioned (rr). 

As  to  allowing  interest  on  arrears  of  an  annuity  which  the 
testator  had  covenanted  to  pay,  see  («). 


Bond  debt. 


(4.)  Interest  on  Judgmef its  and  bond  debts. 

By  1  &  2  Vict.  c.  110,  s.  17,  as  we  have  already  noticed  (/), 
interest  at  4  per  cent,  is  now  expressly  given  on  judgment  debts, 
though  prior  to  that  statute  interest  was  not  allowed  on  judgment 
debts  in  equity,  in  the  administration  of  assets,  except  under  special 
circumstances,  nor  could  it  have  been  recovered  at  law,  except  as 
damages  by  an  action  on  the  judgment  (e^). 

In  the  administration  of  assets,  interest  on  a  bond  debt  is  not 
allowed  beyond  the  penalty  of  the  bond,  except  under  special  cir- 
cumstances; as  where  a  creditor  is  prevented  by  an  injunction 
from  recovering  his  debt,  or  where  an  elegit  creditor  is  brought 
into  equity  to  account,  or  where  the  judgment  creditor,  as  trustee 
imder  the  will  of  his  debtor,  might  have  applied  the  rents  of  the 
debtor's  estate  to  the  interest  of  his  own  debt,  but  appUes  them  in 
discharge  of  other  debts  (x). 


(o)  Booth  T.  Zeyeetter,  8  Hy.  &  Cr. 
469 ;  1  Keen,  266 ;  O^JDonel  v.  Brotcne, 
1  Ba.  &  Be.  262. 

(p)  Byde  v.  Price,  8  Sim.  678. 

(q)  Crowe  y.  Bedingfieldj  12  Sim.  36. 

(r)  Colyer  v.  Clay,  7  Beav.  188.  Bat 
Bee  Jenkins  y.  Briant,  16  Sim.  272. 

{rr)  In/,  962. 

(«)  See  Jenkint  t.  Briant,  tup, ;  Lain* 
mm  T.  X.  18  Bear.  7. 


(<)  iSwp.  p.l61. 

(t«)  Booth  Y.  Leyeetier,  iup.;  Gaunt  y. 
Taylor,  3  Mj.  &  K.  302 ;  BarlofBandon  y. 
Beecher,Za,&YA*l^,  And6ee<i(p.p.6K 

{x)  Atkinson  y.  ^.  I  Ba.  &  Be.  238 ; 
Buvall  Y.  Terrey,  Show.  P.  C.  16  ;  Grant 
Y.  G.  3  Rufis.  607 ;  3  Sim.  340.  And  see 
the  same  principle  in  Bond  y.  Sopkins,  1 
Sch.  &  Lef.  413,  434;  FuUeney  y.  War-' 
ren^  6  Ves.  73-70. 


Sboi.  4. 
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Although  it  is  a  general  rule,  that  interest  on  a  bond  shall  not  go  Interest 
beyond  the  penalty  (y),  yet  the  rule  does  not  apply  in  case  the  bond  peSS;y. 
debt  is  also  secured  by  a  mortgage,  even  although  the  mortgage  is 
given  by  a  surety,  and  subsequent  to  the  bond  (s),  unless  the  mort- 
gage is  made  a  security  only  for  the  bond  debt  and  the  interest  to 
become  due  on  the  bond  (a). 

And  it  is  said  that  if  the  bond  debt  be  tacked  to  another  security,  When  tacked, 
interest  will  be  allowed  beyond  the  penalty  (b). 


(5.)   W7ien  interest  allowed  in  administration  suits. 

As  a  general  proposition,  a  devise  of  real  estate  for  payment  of 
debts  does  not  enhance  the  amount  of  the  demand  or  entitle  the 
party  to  interest,  independently  of  the  devise,  but,  leaving  the 
amount  unaffected,  it  provides  a  new  fund  for  the  payment  of  the 
testator's  debts  (c). 

Such  general  charge  will  not  give  interest  on  simple  contract 
debts  not  carrying  interest  (d) ;  nor  until  the  orders  next  men- 
tioned would  the  single  circumstance  of  the  debt  being  liquidated 
in  chambers  give  interest ;  but  the  payment  of  interest  is  provided 
for  by  the  orders. 

By  Ord.  LV.  r.  62,  where  a  judgment  or  order  is  made  directing  Computation 
an  account  of  the  debts  of  a  deceased  person,  unless  otherwise  debts. 
ordered,  interest  shall  be  computed  on  such  debts,  as  to  such  of 
them  as  carry  interest  after  the  rate  they  respectively  carry,  and  as 
to  all  others  after  the  rate  of  4  per  cent,  per  annum  from  the  date 
of  the  judgment  or  order. 


(y)  Bromley  t.  Ooodere,  1  Atk.  80; 
White  T.  8ea!y,  Dong.  49  ;  Tew  t.  Lord 
WinterUm,  8  Bro.  0.  C.  489  ;  Kniffht  v. 
Maclean,  ib,  498  ;  Maekwwth  y.  Thonutt, 
5  Yes.  329  ;  Clarke  t.  Seton,  6  ib,  411 ; 
Wilde  y.  Clarkeon,  6  T.  B.  303,  which 
oyerrnled  Lonsdale  y.  Church,  2  ib.  388. 

(z)  Clarke  y.  Lord  Abingdon,  17  Yes. 
106. 

(a)  See  JSughee  y.  Wynne,  1  My.  &  K. 
20.  And  see  Lloyd  y.  Hatehett,  2  Anst. 
625 ;  6  Bac.  Ab.  158.  And  see  Cloioee  y. 
Waters,  16  Jnr.  632,  Y.  C.  Kinderaley. 

(b)  Peers  y.  JBaldwyn,  2  Eq.  Ga.  Ab. 
611;  Pow.  Mtg.  366,  n.  {q),  ed.  6; 
Pish.  Htg.  978,  ed.  3 ;  891,  ed.  4. 


(e)  Fer  Wigmn,  Y.  C.  in  Morse  y. 
Thicker,  5  Ha.  88,  where  he  accordinglj 
allowed  interest  only  from  the  time  of 
the  judgment  recoyered,  and  that  under 
1  &  2  Vict.  c.  110,  s.  17. 

{d)  BarweU  y.  Farker,  2  Yes.  S.  364  ; 
Earl  of  Bath  y.  Earl  of  Bradford,  ib, 
688 ;  Shirley  y,  Ferrers,  1  Bro.  0.  0.  41 ; 
Creuze  y.  Hunter,  2  Yes.  J.  167.  See 
contra  Carr  y.  Lady  Burlinyton,  I  P. 
Wms.  229 ;  MaxweU  y.  Wetenhall,  2  ib, 
26.  But  the  devise  will  carry  interest,  if 
the  charge  be  of  the  simple  contract  debts 
of  a  third  person.  Shirt  y.  Westby,  16 
Yes.  393.  See  Morse  y.  Tucker,  sup,; 
Stewart  y.  NobU,  Yem.  &  Soriv.  628-37, 
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By  Ord.  LY.  r.  63,  a  creditor,  whose  debt  does  not  oany  interest, 
and  who  oomes  in  and  establishes  the  same  before  the  judge  in 
chambers,  under  a  judgment  or  order  of  the  Court  or  of  the  judge 
in  chambers,  shall  be  entitled  to  interest  upon  his  debt  at  the  rate 
of  4  per  cent,  per  annum,  from  the  date  of  the  judgment  or  order 
out  of  any  assets  which  may  remain  after  satisfying  the  costs  of 
the  suit,  the  debts  established,  and  the  interest  of  such  debts  as  by 
law  cany  interest. 

By  Ord.  LV.  r.  64,  where  a  judgment  or  order  is  made  directing 
an  account  of  legacies,  interest  shall  be  computed  on  such  legacies 
after  the  rate  of  4  per  cent,  per  annum,  from  the  end  of  one  year 
after  the  testator's  death,  unless  otherwise  ordered,  or  unless  any 
other  time  of  payment  or  rate  of  interest  is  directed  by  the  will, 
and  in  that  caae  according  to  the  will. 

Under  this  order  a  creditor  will  not  be  entitled  to  interest  on  a 
debt  carrying  no  interest,  in  preference  to  the  payment  of  a  Tolun- 
tary  debt  {$). 

A  creditor  in  a  suit  before  this  order  was  not  allowed  the  benefit 
of  it,  although  he  did  not  come  in  until  after  its  date  (/).  In 
some  cases  a  special  order  has  been  made  as  to  the  rate  of 
interest  {g);  and  interest  will  not  in  general  be  given  from  a  period 
anterior  to  the  date  of  the  decree  (h). 

In  taking  a  mortgage  account,  although  a  different  rule  formerly 
prevailed  (t),  the  rule  now  is  that  the  time  for  payment  is  enlarged, 
upon  payment  of  the  interest  and  coats  found  due^  and  the  subsequent 
interest  on  the  principal  only^  and  subsequent  costs  are  directed  to 
be  computed  and  taxed  {k). 

But  a  distinction  is,  it  seems,  taken  between  a  decree  for  a  sale 
and  for  foreclosure.  In  the  latter  case  the  practice  is  as  above 
stated.  But  in  the  case  of  a  decree  for  sale  the  arrear  of  interest 
may,  after  the  confirmation  of  the  certificate,  be  converted  into 
principal,  and  cany  interest,  but  without  prejudice  to  intervening 
mortgages,  and  other  incumbrances  (/).     Though  in  the  case  of  a 


[e)  Garrard  r.  Lord  Dinorben,  5  Ha. 
213. 

(/)  IFheeler  v.  Gill,  19  Eq.  316;  DavU 
t.  Comhermere,  15  Sim.  394. 

{g)  Exp.  Zintott,  4  Eq.  184, 188  ;  Sar- 
row's  Case,  3  Ch.  784 ;  Gruggen  v.  Coch' 
fane,  5  N.  R.  467,  V.  C.  Kindersley. 

(A)  Fowler  t»  F.  4  De  G.  &  Jo.  250, 
276. 


(i)  BieJcham  v.  C5rM«,  2  Ves.  S.  471 ; 
Creuze  v.  Hunter^  2  Ves.  J.  167  ;  Turner 
V.  r.  IJ.  &  "W.  46.  And  see  Brwre  v. 
Wharton,  7  Sim.  483 ;  Geldard  v.  Somby, 
1  Ha.  251 ;  M<^ineon  v.  Pmnymoit,  7 
Sim.  483. 

(At)  Whatton  v.  Cradoek,  1  Keen,  269  ; 
Jonei  Y.  Creswieke,  9  Sim.  304. 

(/)  Neal  T.  Alt,  Gen,  Moselej,  246; 
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Bale  made  in  an  administration  suit,  it  seems  that  the  order  in  the 
first  instance  is  to  compute  interest  on  the  principal  only  (m). 


(6.)  Interest  in  other  cases. 

.  In  a  prior  part  of  this  treatise  it  has  been  observed  (n),  that  the  On  aadgn- 
mortgagor,  not  being  bound  by  the  settlement  of  accounts  between  gages, 
the  mortgagee  and  assignee,  d  fortiori  cannot  be  prejudiced  by  any 
agreement  between  them  to  increase  the  amount  of  the  principal 
due,  and  consequently  the  arrears  of  interest  cannot,  generally 
speaMng,  without  his  concurrence,  be  couTerted  into  principal,  and 
taoked  to  the  mortgage  (o).  The  rule,  however,  admits  of  distinc- 
tions upon  particular  droumstances;  as  in  Ashenhurst  v.  James  {p)y 
in  which  it  appeared  that  a  decree  had  been  obtained  for  a  sale  of 
the  equity  of  redemption  of  an  estate,  and  that  the  defendant,  who 
was  a  puisnS  judgment  creditor,  had  become  the  purchaser ;  there 
were  two  prior  judgments,  and  a  mortgage  on  the  estate;  the 
defendant  at  the  desire  of  the  mortgagee  took  an  assignment  of  the 
two  first  judgments;  the  mortgagee  afterwards  filed  his  bill  to 
redeem  and  for  an  assignment  of  the  two  judgments;  the  defen- 
dant claimed  interest  for  the  principal  and  interest  paid  by  him  to 
the  judgment  creditors,  and  it  was  allowed. 

Where  an  agreement  was  entered  into  between  mortgagor  and  On  rentg. 
mortgagee  and  a  builder,  that  the  latter  should  rebuild  the  pre- 
mises, and  that  a  lease  should  be  granted  him  at  a  nominal  rent, 
he  then  granting  an  under  lease  to  the  mortgagee,  at  a  rent  of 
250/.,  and  on  payment  of  a  sum  of  1,000/. ;  and  the  buildings  were 
afterwards  finished  and  the  mortgagee  took  possession,  but  neither 
the  rent  nor  the  1,000/.  were  paid,  but  after  some  years  the  builder 
agreed  to  purchase  the  mortgagee's  charge  and  to  balance  accounts; 
the  Court  refused  to  allow  the  builder  interest  upon  the  rents,  and 
would  not  allow  the  account  of  principal  money  and  interest  to  be 
carried  beyond  the  date  of  the  decree.  And  in  like  manner  it 
refused  interest  upon  the  rents  as  against  the  mortgagor  (q). 

SarrU  t.  S.  3  Atk.  722;  VDilBighy  t.  (o)  Earl  of  Maeele$JUld  v.  FUtm^    1 

Craggty  2  Ed.  200  ;  Edwards  t.  Cunlife,  Yem.  168 ;  Aahmhurat  y.  Jamei,  3  Aik. 

1  Ifad.  287 ;  Monkhoute  t.  Corporation  of  271 ;  Forter  v.  SuMart,  2  Bep.  Gh.  48. 

Bedford^  17  Yes.  880.  {p)  Sup, 

(m)  WhaiUm  T.  Cradoeh^  tup.  ;  JBrnoin  ^g)  Fage  t.  Broom^  4  Rnss.  6,  224 ;  2 

T.  Afutin,  2  Keen,  211.  B.  k  M.  214  ;  4  Gl.  &  F.  437  ;  Page  t. 

(«i)  Sup.  p.  719.  Zinwood,  ib.  399 ;  see  Peers  v.  Snsyd,  17 

Bear.  151. 
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A  nice  distinotioii  may  be  obsexred  where  a  trust  is  created  to  sell 
and  pay  bond  debts.  If  the  trust  is  to  pay  the  bond  debts  mth  the 
interest  dm  or  to  become  due  on  the  bonds  up  to  the  day  of  payment, 
the  bond  creditor  will  not  be  entitled  to  receive  more  interest  than 
with  the  principal  will  be  covered  by  the  penalty  of  the  bond  (r) ; 
though  otherwise  if  the  trust  is  to  secure  payment  of  the  sum 
secured  by  the  bond  with  interest  on  that  sum  (s).  This  distino* 
tion  savours  of  technicality. 

The  Court  will  allow  interest  on  the  sums  paid  by  a  party,  who 
has  been  directed  to  pay  certain  costs  and  to  be  indemnified  out  of 
the  fund  in  Court  (t) ;  so  where  A.,  by  way  of  indemnifying  B. 
against  all  sums  which  he  should  pay  for  a  third  person,  charged 
her  life  estate  with  such  sums  and  interest,  and  it  was  agreed  that 
B.  should  insure  A.'s  life,  and  that  the  costs  of  such  insurance  and 
the  payments  for  keeping  the  same  on  foot  should  be  paid  out  of  the 
property  charged,  and  she  directed  the  trustees  to  make  all  neces- 
sary payments  for  effecting  and  keeping  on  foot  the  policies ;  the 
trustees  not  making  the  requisite  payments,  the  policy  was  kept 
alive  by  B. :  it  was  held  that  B.  was  entitled  to  interest  on  such 
payments  at  4  per  cent.  (ti). 

Equity  has  also  given  interest  on  a  debt  not  carrying  interest, 
where  it  has  been  vexatiously  withheld  by  the  debtor,  from  the  time 
of  his  refusing  to  pay  it  (x). 


(7.)  Interest  payable  by  trustee  or  executor. 

Where  a  trustee  or  executor  retains  money  in  his  own  hands  to 
answer  a  probable  claim,  but  mixes  it  with  lus  own  moneys  at  the 
bankers,  he  wiU  be  charged  with  interest  (y).  In  the  case  last 
referred  to,  interest  was  decreed  at  4  per  cent.,  in  other  cases  5 
per  cent,  has  been  given  (z) ;  but  as  a  general  rule  the  Court  will 
not  charge  an  executor  with  a  higher  rate  of  interest  than  4  per 
cent.,  or  more  interest  than  he  has  received  (a)  upon  the  balance  in 
his  hands,  unless  under  special  drcumstanoes,  or  in  cases  of  breach 


(r)  J^tiffhet  T.  JFynnet  1  My.  &  K.  20. 
And  see  Waltert  t.  Meredith,  3  Y.  &  C. 
264.  But  see  Matthews  y.  Zeble,  3  Gh. 
691 ;  rereraing  4  Eq.  467,  V.  C.  Stuart. 

(«)  See  Clarke  t.  Lord  Abingdon,  17 
Ves.  106. 

(t)  Wainman  y.  JBowker,  8  Beay.  363. 


(«)  Eodgaon  y.  J7.  2  Keen,  704 ;  BeU 
lumy  y.  JBriekenden,  2  Jo.  &  H.  137. 

{x)  Meredith  y.  Bowen,  1  Keen,  270. 

(y)  Melland  v.  Gray,  2  CoU.  296. 

(2)  Wms.  Ex.  1852,  ed.  8. 

(a)  Att.'Gen.  y.  Alfird,  4  De  G.  H.  & 
G.  843,  851 ;  Emmet' 8  JSttate,  17  Ch.  D. 
151,  V.  0.  HaU. 
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of  trust  (6) ;  and  a  very  strong  case  must  be  made  out  to  charge  an 
executor  with  compound  interest  (6).  In  a  case  where  an  executor 
held  lands  in  trust  to  indemnify  himself  against  liabilities  incurred 
by  him  on  behalf  of  the  testator,  he  was  charged  5  per  cent,  on 
the  moneys  in  his  hands  which  he  had  used  in  his  business  as  a 
banker,  but  without  rests  {c). 

But  an  agent  holding  funds  with  direction  to  pay  them  over  to  Agent 
the  representatives  of  a  deceased  person  upon  having  a  proper  dis« 
charge,  will  not  be  charged  interest  for  keeping  the  funds  in  his 
hands,  though  mixed  up  with  his  own  moneys  at  his  bankers  for 
many  years,  so  long  as  no  demand  for  payment  is  made  by  a  com- 
petent representative  (^),  and  in  the  absence  of  fraud  on  the  part 
of  the  agent,  interest  is  only  payable  from  demand  {e). 

Money  deposited  at  a  banker's  does  not,  without  an  agreement  Bankers, 
for  that  purpose  carry  interest,  and  such  agreement  was  not  in- 
ferred in  a  case  where  a  sum  was  deposited  with  a  banker  for  safe 
custody  and  intended  as  a  security  for  a  judgment  debt  (which 
was  due  from  the  depositor,  and  had  been  assigned  to  the  banker), 
and  the  deposit  was  accompanied  with  a  stipulation  that  during  the 
cantinnance  of  the  deposit  no  interest  should  be  paid  on  the  deposit, 
or  on  ihe  judgment  debt ;  the  depositor  becoming  bankrupt,  his 
assignees  demanded  payment,  which  was  refused,  and  the  Court 
would  not  infer  an  agreement  to  pay  interest  from  the  time  the 
deposit  was  put  an  end  to  by  demand  of  payment  (/). 

Under  the  common  order  for  the  taxation  of  a  solicitor's  bill  of  Solidtor. 
costs,  the  chief  derk  is  not  authorized  to  allow  interest  on  the 
balances  of  moneys  of  the  client  from  time  to  time  in  the  hands  of 
the  soUoitor,  though  such  appears  to  have  been  the  agreement 
between  the  parties  (g) ;  nor  will  interest  be  allowed,  unless 
specially  ordered  by  the  Court,  where  money  paid  imder  a  decree 
is  ordered  to  be  repaid,  on  the  reversal  of  the  decree  (A). 

Interest  is  not  allowed  on  a  bill  of  costs  while  under  taxation  (i). 

Interest  on  legacies  is  in  general  only  given  from  the  day  when  Legacies, 
payment  is  due;  but  in  the  caseof  a  legacy  to  a  child  from  a  parent 

(b)  Wms.  Ex.  1862,  ed.  8.  Vernon,  14  Vee.  604,  610 ;  and  l!>y  t.  F. 

{e)  Court  V.  Sobarts,  6  a.  &  F.  66 ;  10  Jur.  N.  S.  988,  V.  C.  Stnart. 

Jon^  v.  Seark,  W.  N.  1883—122,  V.  C.  (/)  Edwards  v.  Fere,  6  B.  &  Ad.  282. 

Bacon.  But  now  see  3  &  4  Wm.  IV.  o.  42, 

{d)  Wolfe  T.  Findlay,  6  Ha.  66.  ss.  28,  29,  see  inf,  p.  962. 

(#)  MUhton  y.   Grietell,   10  Eq.   393,  (^)  Jonee  v.  James,  1  Beav.  307. 

V.  0.  James.    And  see  Fearse  v.  Green,  {h)  Farker  t.  Morrell,  2  Ph.  463. 

1  J.  &  W.  136  J  Earl  of  Hardmcke  t.  (i)  Be  Smith,  9  Beay.  342« 
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or  one  who  stands  in  loco  parentis^  interest  at  4  per  cent,  is  allowed 
for  maintenance,  from  the  testator's  death,  though  the  legacy  be  a 
future  one,  unless  maintenance  is  provided  from  the  general  funds 
of  the  estate  {k). 

A  sum  of  money  bequeathed  by  a  mortgagor  to  the  same  person 
to  whom  the  estate  in  mortgage  is  deyised,  for  the  purpose  of 
exonerating  the  mortgaged  estate,  will  only  cany  interest  as  a 
legacy,  though  the  mortgage  intended  to  be  satisfied  therewith, 
carry  a  higher  rate  of  interest  (/). 


(8.)  Stat.  3  <§•  4  Wm.  IV.  c.  42. 

Contracts  The  long  established  rule  at  law  prior  to  this  statute  (m),  was 

not  men-         that  interest  was  not  due  on  money,  though  secured  by  a  written 

^^^^'  instrument,  and  though  demand  had  been  made,  unless  it  appeared, 

on  the  face  of  the  instrument,  that  interest  was  intended  to  be  paid, 

or  unless  payment  of  interest  was  implied  from  the  usage  of  trade, 

as  in  the  case  of  mercantile  instruments  (n). 

By  3  &  4  Wm.  IV.  c.  42,  ss.  28,  29,  it  is  enacted  that  juries  may, 
on  the  trial  of  any  issue  or  inquisition  of  damages,  allow  interest  on 
debts  or  sums  certain,  not  exceeding  the  current  rate  of  interest,  from 
the  time  at  which  such  debt  was  payable,  if  payable  by  virtue  of  some 
written  instrument  at  a  fixed  time,  or,  if  payable  otherwise,  then  from 
the  time  of  demand ;  and  may  give  damages  in  the  nature  of  interest 
over  and  above  the  value  of  the  goods  at  the  time  of  the  converaon 
or  seizure  in  all  actions  of  trover  or  tresj)ass  de  bonis  asportatisy  and 
over  and  above  the  moneys  recoverable  in  all  actions  on  policies  of 
insurance  made  after  the  passing  of  the  Act ;  and  by  s.  30  interest 
is  given  on  any  judgment  in  an  action  personal,  which  is  affirmed 
in  error,  for  such  time  as  the  execution  shall  have  been  delayed  (o). 
When  com-  In  Attwood  V.  Taylor  (p).  Lord  Abinger  at  nisi  prius  was  of 
Sowed?  opinion  that  where  the  contract  provides  for  payment  of  interest, 
further  interest  on  such  interest  could  not  be  recovered  under  this 
Act,  and  that  it  only  relates  to  such  contracts  as,  upon  the  face  of 

(k)  Donovan  v.  Needham,  9  Bear.  164 ;  And  see  9  ih.  379. 

10  Jnr.  260 ;  Eearley,  Oreenhanh,  3  Atk.  (m)  Ss.  28,  29. 

716;   Wyneh  v.  W,  1  Cox,  433;   WiUon  (n)  P(?r  Bayley,  J.  mPag$Y.  Nwrnen, 

V.  Maddison,  2  T.  &  0.  C.  C.  872 ;  Ite  9  B.  &  C.  378. 

JBulleny  12  L.  T.  N.  S.  763,  V.  C.  Wood.  (o)  See  Garland  v.  CarlUU,  6  CI.  &  F. 

(Q  Loehhart  v.  Eardy^  10  Beav.  292.  354 ;  Attwood  y.  Taylor,  1  Man.  &  G. 

It  seems  that  in  this  case  the  mortgagee  279. 

had  foreclosed  since  the  testator's  death.  {p)  1  Man.  &  G.  800. 


SsoT.  8. 
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them,  if  an  action  was  brought  for  the  principal,  did  not  authorize 
the  jury,  generally  speaking,  to  give  interest  in  the  shape  of 
damages,  and  that  it  excepted  all  such  contracts  as  from  their 
nature  warranted  the  jury  in  giving  interest,  before  the  Act  was 
passed.  It  was  not,  however,  necessary  to  decide  the  point,  as 
the  jury  were,  at  aU  events,  only  willing  to  give  simple  interest. 

The  Court  in  the  common  law  divisions  wiU  not  refer  it  to  the 
Master  to  compute  principal  and  interest  on  a  debt,  where  the  case 
involves  more  than  mere  computation  (q). 

Interest  was  not,  prior  to  the  above  statute,  given  either  at  law  or 
in  equity,  on  the  sum  insured  by  a  policy  which  had  been  lost,  and 
which  the  office  had  in  consequence  refused  to  pay  (r) ;  and  this 
would  appear  to  remain  imaltered  by  the  statute. 

It  is  sufficient  if  the  time  is  ascertained  afterwards  (s).  Certain  time. 

A  summons  in  a  winding  up  is  a  demand  {t).    As  to  what  is  a  Demand  of 
sufficient  demand,  see  (w).    There  must  be  a  demand  for  a  sum  P*y°^®"  • 
certain,  and  where  the  demand  was  for  more  than  was  due,  no 
interest  was  allowed  (x). 

On  a  work  and  labour  demand,  only  4  per  cent,  was  allowed  (y).  Rate  of 

X       i.1  t  I  •  /  \  interest. 

In  other  cases  o  per  cent,  was  given  (z). 

Interest  runs   after   demand,  notwithstanding  payment  into  Payment  into 
Court  (a). 


(9.)  Tenant  for  life  and  other  cases. 

It  is  a  general  rule  that  the  tenant  for  life  of  an  equity  of  redemp- 
tion shall  be  compelled  to  keep  down  the  interest  accruing  during 
the  period  of  his  being  in  possession,  for  which  purpose  the  rever- 
sioner or  remainderman  may  bring  an  action  for  relief  (b) ;  and  if 
the  tenant  for  life  suffer  the  interest  to  run  in  arrear,  and  die,  the 
reversioner  or  remainderman  may  call  on  his  personal  representa- 


(q)  Leniton  v.  JUair,  14  East,  622 ; 
Smith  Y.  NfBbitt,  2  C.  B.  286. 

(r)  Bmhnan  v.  Morgan,  6  Sim.  636 ; 
Munger/ord  v.  ff.  Gilb.  Hep.  Eq.  69 ; 
Lord  Fenrhi/n  v.  HugheSf  6  Yes.  106; 
Faulkner  y.  Daniel,  3  Ha.  206  ;  Simpson 
T.  0' Sullivan,  7  CI.  &  F.  660. 

(h)  Buncombe  Y.Brighton  Club,  10 L.  B. 
Q.  B.  371. 

(0  Exp.  Aliion,  16  Eq.  394,  V.  0. 
Wickens. 

C. — \Oh.  II. 


{u)  Zo7-d  Zondesborough  y.  Ifowatt,  18. 
Jur.  1094,  Exo.  C. 

(a?)  mil  V.  S.  Staffordshire  S.  18  Eq. 
164,  v.  C.  Stnart.  But  see  Mackintosh  v. 
Great  Western  E.  4  Uiff.  683 ;  U  Jur. 
N.  S.  680. 

(y)  Mildmay  y.  Methuen,  3  Brew.  91. 

(z)  Ee  East  of  E,  Bank  Co.  4  Ch.  18. 

(a)  Hull  and  Selby  E.  v.  N.  E.  E.  6 
De  G.  M.  &  G.  872 ;  24  L.  J.  Ch.  109. 

{b)  See  Mages  v.  M.  1  Ch.  Ca.  223. 
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tives  to  discharge  the  arrears.  Where  the  mortgagee  (c)  hayiog 
permitted  the  tenant  for  life  to  run  in  airear,  purchased  the  life 
estate,  the  Court  directed  him  to  apply  the  surplus  rent  heyond  the 
current  interest  towards  liquidation  of  the  arrears. 

The  assignee  and  judgment  creditor  of  the  tenant  for  life  are 
subject  to  the  same  liability  to  keep  down  the  interest  {d). 

In  an  administration  suit,  the  tenant  for  life  must  keep  down  the 
interest  on  all  debts  (e). 

He  is  not  exempt  from  keeping  down  the  interest  by  the  posses- 
sion  of  an  absolute  power  of  appointment  (/),  but  where  a  fund  is 
insufficient  to  keep  down  the  arrears  of  an  annuity  which  become  a 
charge  on  the  corpus,  the  tenant  for  life  is  only  bound  to  keep 
down  the  interest  of  the  arrears  (g). 

The  obligation  of  the  tenant  for  life  to  keep  down  the  interest  on 
incumbrances  exists  only  as  between  him  and  the  remainder- 
man, and  not  as  between  him  and  the  incumbrancers  (h). 

If  the  rents  are  not  sufficient  to  pay  the  interest  which  the 
^  '^  *  tenant  notwithstanding  pays,  he  cannot  claim  the  excess  against  the 
remainderman  without  having  previously  intimated  to  the  latter  his 
intention  to  charge  the  inheritance  (t). 

The  reversioner  (k)  and  the  next  tenant  ior  life  (/)  may  bring  an 
action  against  the  tenant  for  life  to  make  the  rents  amenable,  and 
may  compel  him  to  answer  what  has  accrued,  and  they  have  an 
equity  to  have  the  estate  recouped  out  of  the  future  income  accru- 
ing to  the  tenant  for  life  (m),  notwithstanding  the  dictum  of  Lord 
"Westburyin  (d). 

It  was  said  by  Lord  Romilly  (n),  that  if  the  reversioner  stand  by 
and  allow  the  interest  to  fall  in  arrear,  the  reversion  will  be  charged, 
and  the  reversioner  cannot  afterwards  establish  a  debt  against  the 
assets  of  the  tenant  for  life  on  the  ground  that  the  rents  were 
sufficient,  but  this  dictum  has  been  questioned  (o). 


Interest  ex* 


(e)  Lord  Fenrhyn  ▼.  Eughety  5  Ves.  106 ; 
and  Ameshury  v.  ^rotrw,  1  Vem.  477. 

(d)  8eholefi$ld  v.  Zocktcoodj  4  De  G.  J. 
ft  Sm.  22 ;  9  Jur.  N.  S.  1268  ;  32  Beav. 
434. 

(*)  Manhall  y.  Crwother,  2  Ch.  D.  199, 
V.  C.  HaU. 

(/)  Whitbread  v.  Smith,  3  De  G.  M. 
ft  G.  741. 

{/)  Play  fair  v.  Cooper ,  17  Beav.  187. 

(A)  Re  Morleij,  8  Eq.  696,  V.  C.  Malins. 


(t)  Lord  Kensington  v.  Bouwrie,  7  H. 
L.  667. 

{k)  Caulfield  T.  Maguire,  2  J.  ft  L. 
160  ;  Sayes  y.  M,  1  Ch.  Ga.  223. 

(0  Bevel  y.  Wathineon,  1  Ves.  8.  93. 

(m)  Waring  y.  Coventry,  2  My.  ft  K. 
406. 

(n)  Lord  Kensington  y.  JBouverie,  19 
Beay.  64. 

(o)  Lord  Brougham  in  Kemington  y. 
Bouvcrie,  7  II.  L.  664  ;  Baldwin  y.  B,  4 
Ir.  Ch.  605 ;  6  Ir.  Ch.  166. 
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The  mere  laches  of  the  incuinbrancer  in  not  enforcing  payment 
of  the  interest  from  the  tenant  for  life,  will  not  affect  his  remedy 
against  the  remainderman  {p). 

The  tenant  for  life,  however,  is  only  answerable  during  the  period  Tenant  for 
of  his  possession ;  and  therefore,  if  there  be  tenant  for  life,  with  answenble 
remainder  over  for  life,  under  the  same  settkmenL  and  the  first  tenant  ^^^  ^*' 

'  '  session. 

for  life  permit  the  interest  to  nm  in  arrear,  the  second  tenant  for  life 
shall  not  be  compelled  by  the  reversioner  or  remainderman  out  of 
the  rents  to  discharge  the  arrears  (q), 

A  careful  distinction  must,  however,  be  drawn  between  the  last 
mentioned  case  and  certain  cases  with  which  it  may  be  easily  con- 
founded. As,  for  example,  if  an  estate  in  mortgage  be  limited  in 
strict  settlement,  subject  to  a  Jointure  created  by  a  prior  settlement^ 
and  during  the  life  of  the  jointress  the  surplus  rents  are  not  suffi-  Jointress. 
dent  to  keep  down  the  interest,  so  that  it  runs  in  arrear,  and  after- 
wards the  jointress  dies  in  the  lifetime  of  the  tenant  for  life,  on 
which  there  arises  a  surplus  rent  beyond  the  current  interest,  the 
tenant  for  life  must,  during  the  continuance  of  his  estate  in  the 
property,  apply  the  surplus  rent  in  reducing  the  arrears  (r).  In 
like  manner,  if  an  estate  bo  limited  to  A.  for  life,  with  remainder 
(as  to  part)  to  B.  for  life,  remainder  (as  ta  the  whole)  to  C.  for  life, 
with  power  to  A.  to  charge  the  estate  with  a  sum  of  money,  but  not 
so  as  to  encumber  the  life  estate  of  B.,  and  A.  charges  the  whole 
estate  with  a  sum  of  money  carrying  interest,  and  dies,  and  then, 
during  the  life  of  B.,  the  estate  of  C.  in  possession  is  not  sufficient 
to  discharge  the  interest  which  runs  in  arrear,  and  afterwards  B. 
dies  in  C.'s  lifetime,  G.  will  be  compelled  to  apply  the  surplus  rents 
of  the  whole  estate  towards  liquidation  of  the  arrears  {»). 

Where  money  is  borrowed  by  way  of  a  grant  of  a  redeemable  Annuity. 
aimuity  out  of  land,  the  tenant  for  life  under  the  will  of  the 
borrower,  as  between  him  and  the  remainderman,  is  only  bound  to 
pay  interest  on  the  value  of  the  annuities  at  the  death  of  the 
grantor  {t). 

In  like  manner,  where  an  estate  is  charged  by  will  with  payment 
of  debts  and  other  gross  sums,  and  the  property  charged  is  of  a 
permanent  character,  yielding  an  annual  income,  the  tenant  for  life 

{p)  LoftUB  y.  Smith,  2  Soh.  &  Lef.  («)  Traeey  v.  Sereford,  2  Bro.  C.  C.                                        J 

642  ;  Wristn  v.  r»»,  2  Dr.  &  W.  192  ;  128  ;  Sharshaw  y.  Oihbt,  Kay,  333  ;  18                                         ^ 

MMngt  y.  JT.  I  De  G.  F.  &  J.  368.  Jar.  330 ;  see  FratikB  y.  Cooper,  4  Yes. 

(q)  See  1  Yes.  S.  95.  763. 

(r)  Bevel  y.  IFatkinson,  tup,  (.')   Bulicer  y.  Asilet/,  1  Ph.  422. 
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is  to  keep  down  the  interest,  if  any  is  payable,  and  the  debt  is 
placed  upon  the  corpus  of  the  estate ;  nor  is  the  case  altered  by  the 
fact  of  the  debts  charged  being  simple  contract,  and,  therefore, 
carrying  no  interest.  But  if  the  property  is  of  a  perishable  nature, 
or  limited  in  point  of  duration,  then  such  an  arrangement  is  con- 
sidered unfair  upon  the  remainderman  {u). 

If  the  estate  of  the  wife  is  subject  to  a  mortgage,  the  husband 
and  wife  are  not  bound  to  keep  down  the  interest  for  the  benefit  of 
the  heir  of  the  wife ;  and,  therefore,  the  amount  of  interest  actually 
due  at  the  death  of  the  wife  should  be  added  to  the  principal,  and 
the  husband,  entitled  as  tenant  by  the  ciirtesy,  should  keep  down 
the  interest  of  the  aggregate  sum  during  the  remainder  of  his  life. 
But  he  is  not  entitled  to  any  allowance  for  interest  actually  paid  by 
him  during  his  wife's  life  {x). 

Where  the  estates  of  the  husband  and  wife  were  mortgaged  to 
secure  the  husband's  debt,  which  was  paid  off  out  of  the  produce  of 
the  wife's  estate,  the  representatives  of  the  wife  were  not  allowed 
interest  on  the  sum  paid  against  the  husband's  estate  {y) ;  apparently 
because  it  constituted  a  mere  simple  contract  debt  which  did  not 
carry  interest. 

Tenant  in  tail  in  possession  cannot  be  compelled  to  keep  down 
the  interest  on  a  mortgage,  because  the  reversioner  and  remainder- 
man are  considered  as  wholly  in  his  power  (z).  But  an  exception 
to  the  rule  arises  if  the  tenant  in  tail  is  an  infant^  in  which  case  the 
reasoning  does  not  apply ;  and  it  is  therefore  decided  that  the 
guardians  or  trustees  of  an  infant  tenant  in  tail  are  bound  to  apply 
the  rents  in  keeping  down  the  interest ;  and  if  the  guardian  permits 
the  interest  to  run  in  arrear  during  the  infancy  of  the  tenant  in 
tail,  an  account  of  the  rents  and  profits  will  be  decreed  after  the 
infant's  death  (cr).  And  even  in  the  case  of  infant  tenant  in 
feCj  the  guardian  is  bound  to  keep  down  the  interest  of  incum- 
brances out  of  the  rents,  and  not  increase  the  infant's  personal 
estate  at  the  expense  of  the  real  estate  (6).     If  a  tenant  in  tail  of  fall 


(m)  WasUll  V.  Leslie,  13  L.  J.  Ch.  206, 
L.  Gi  In  this  caae  the  property  as  to 
which  the  question  arose  was  a  lunatic 
asjlnm,  partly  held  in  fee  simple  and 
partly  for  terms  of  years,  and  was  con- 
sidered of  a  permanent  character  yield- 
ing a  fixed  annual  income. 

{x)  Itttscomhe  v.  TTarf,  2  Bl.  N.  S.  192. 


(y)  LaneoBter  v.  JPror*,  10  Beav.  164, 
266. 

(2)  Ametbury  v.  ^roiffi,  1  Ves.  S.  477 ; 
Chaplin  v.  C.  3  P.  Wms.  236. 

(a)  SergtMm  y.  Seatey,  2  Atk.  416; 
Burgess  y.  Mavcbey,  1  T.  &  R.  167,  and 
cases  there  cited ;  Bertie  y.  Lord  Abing^^ 
don,  3  Mer.  666. 

{b)  Jennings  y.  L<H>ks,  2  P.  Wms.  276. 
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age  keeps  down  the  interest  and  dies,  his  persoilal  representative 
will  not  be  creditor  for  the  amount  of  interest  paid,  but  the  re- 
mainderman or  reversioner  will  have  the  benefit  (c)  ;  and  in  a  case 
in  which  it  appeared  that  a  man,  being  seised  in  lands  in  right  of 
his  wife,  who  was  tenant  in  tail  in  possession,  subject  to  a  subsist-  Wife  tenant 
ing  mortgage,  took  in  the  mortgage,  and  during  his  wife's  life  was  ^'^  **^^' 
himself  in  receipt  of  the  rents,  the  Court,  after  the  wife's  death, 
.and  on  a  bill  filed  by  the  reversioner  to  redeem,  refused  the  husband 
interest  on  the  mortgage  during  the  period  he  had  been  in  possession 
of  the  rents  (d). 


(10.)  Agreement  for  reduction  of  interest  on  punctual  payment, 

A  distinction  has  been  taken,  and  is  now  well  established,  be- 
tween an  agreement,  that  the  rate  of  interest  shall  be  raised  if  not 
punctually  paid  (which  the  Court  holds  to  be  in  the  nature  of  a 
penalty y  and  to  be  relieved  against,  even  in  case  of  gross  default  (^)); 
and  an  agreement,  that  on  punctual  payment  the  interest  shall  be 
reduced,  which  latter  agreement  will  be  supported  if  strictly  per- 
formed, hut  not  otherwise  (/). 

A  mortgagee  in  possession  through  the  default  of  the  mortgagor 
is  entitled  to  the  higher  rate  {g), 

A  commission  of  1  per  cent,  from  the  day  of  non-payment  of 
the  interest  on  an  instalment  is  not  a  penalty,  but  is  legal  {h). 

An  exception  to  the  first  mentioned  rule  has  been  supposed  to 
exist  in  case  there  is  in  the  mortgage  deed  a  direct  covenant  for 
payment  of  the  increased  rate  of  interest  (t).     The  authority  for  Where  direct 
this  distinction  is  in  a  case  in  Vernon  (A),  in  which  the  precise  point  ^^^'^"^  • 
certainly  appears  to  have  been  decided,  on  the  groimd  that  the 


(c)  1  Ves.  S.  481. 

(<Q  Ametbury  y.  Brotcnf  sup.  And  see 
JFareY,  Folhill,  11  Ves.  278;  Suteombe 
T.  Hartf  tup.  And  see  Lord  Fenrhyn  v. 
Suffhet,  6  Ves.  99. 

{e)  See  Stanhope  t.  Mannertf  2  Ed. 
199 ;  Lady  HoIUm  v.  Wyu,  2  Vem.  289 ; 
strode  V.  Tarker,  id.  316 ;  Jory  v.  Cox, 
Fro.  Ch.  160;  NieholU  v.  Maynard,  3 
Atk.  619 ;  WalmetUy  v.  Booth,  Barnard. 
Ch.  Rep.  475 ;  Bonafous  v.  Rybot,  3  Burr. 
1375 ;  OTermling  Marq.  of  Hallifax  v. 
Biygeru,  2  Vem.  134 ;  1  Eq.  Ca.  Ab.  28; 
BurUm  y.  Slattery,  5  Bro.  P.  C.  233. 


{/)  See  JoryY.  Cox;  Nieholh  v.  May^ 
nard;  Stanhope  y.  Manners,  sup. ;  Wayne 
V.  Lewis,  26  L.  T.  264,  V.  0.  Kindersley ; 
Staitts  V.  Banks,  9  Jur.  N.  S.  1049,  V.  C. 
Stuart;  reversed,  see  16  Ch.  D.  63. 
And  see  Seton  y.  Slade,  7  Ves.  273; 
Wallingford  y.  Mutual  Society,  6  App.  C. 
685,  702. 

(g)  Union  Bank  of  London  y.  Ingram, 
16  Ch.  D.  63,  Jessel,  M.  B. 

(A)  General  Credit,  ^e.  Ch.  y,  Olegg,  22 
Ch.  D.  649,  V.  0.  Bacon. 

(i)  See  Fow.  Mtg.  962,  963. 

{k)  Marquis  of  Hallifax  y.  Higgens,  sup. 
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covenant  being  the  agreement  of  the  parties,  was  not  to  be  relieved 
against ;  a  reason  which  does  not  seem  to  have  much  weight,  since 
every  proviso  is  in  fact  an  agreement,  and  it  may  be  considered, 
that  Hallifax  v.  Higgem  (A),  has  been  overruled  by  the  subsequent 
authorities  (/).  It  is  stated  in  Pre.  in  Ch.  161,  that  the  agreement 
in  Hallifax  v.  Higgena  (k)y  was  in  a  separate  deed,  and  it  has  been 
queried  whether  that  circumstance  made  a  difference ;  and  see  15 
Vin.  453  ;  Powell,  Mtg.  963.  But  it  is  submitted  that  the  circum- 
stance alluded  to  could  not  vary  the  case,  as  the  instruments  must 
be  considered  as  forming  one  instrument. 
ConBideration  An  exception,  however,  must  be  made  in  case  the  increased  rate 
2j^5^'  ''  of  interest  is  in  consideration  for  forbearance  on  the  part  of  the 
creditor,  and  does  not  constitute  part  of  the  original  agreement  on 
the  loan,  in  which  case,  if  the  compensation  be  reasonable,  the 
Court,  it  seems,  will  not  interfere  (w). 

The  Court  enforced  a  stipulation  reserving  interest  on  purchase- 
money  at  an  increased  rate  in  case  of  non-payment  of  the  money 
Agreement  ^7  ^  specified  day  (»).  An  agreement  for  the  reduction  of  interest 
presumed.  ^^^  punctual  payment  may  be  presumed,  where  interest  had  in  fact 
been  for  many  years  received  at  a  lower  rate  than  that  reserved  by 
the  mortgage  deed  (o),  but  not  against  a  subsequent  tenant  for  life 
of  the  interest  (o). 

It  is  also  proper  to  bear  in  mind,  that  the  agreement  for  a  reduc- 
tion of  interest  (although  it  must  be  strictly  performed,  and  the 
Condition  not  breach  of  it  cannot  be  relieved  against),  yet  is  not  so  closely 
ringle^r^  regarded  in  the  light  of  a  condition,  as  to  be  utterly  defeated  by  a 
single  breach  of  it,  if  the  language  of  the  agreement  will  bear  a 
different  construction.  Of  this  an  instance  is  to  be  found  in 
Stanhope  v.  Manners  {p)y  in  which  the  agreement  was  as  often  as 
the  interest  should  be  paid  half-yearly  on  the  days  appointed,  or 
within  three  months  next  after,  so  much  should  be  deducted  as 
would  make  the  interest  three  and  a  half  per  cent.  The  first  half- 
year's  interest  was  not  paid  within  the  time.  The  tender  of  the 
second  half-year's  interest  (at  three  and  a  half  per  cent.)  was  mado 


ijc)  Jfarguia  of  Hallifax  v.  HiggeM^  incorrect  in  stating  the  case  of  Brotcn  t. 

2  Vem.  134.  Barkham  to  be  overruled. 

(/)  And  see  2  Ed.  199,  n.  («)  Herbert  v.  Salisbury,  ^.  JR,  Co,  2 

(w)  Burton  v.  Slattery,  5  Bro.  P.  C.  Eq.  221,  M.  R. 

233  ;  and  Broum  y.  Barkham,  I  P.  Wms.  (o)  Gregory  v.  Filkington,  8  De  G.  M. 

652 ;    16   Yin.   453,  pi.    3 ;    et   quare,  &  G.  616. 

whether  the  note  to  2  Ed.  199,  is  not  (p)  2  Ed.  199. 
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within  the  limited  period,  but  was  refused  on  the  ground  that  the 
default  made  in  the  first  half-year  defeasanced  and  annihilated  the 
agreement.  Lord  Nottingham  thought  otherwise,  and  said  that 
words  could  not  be  stronger  to  express  the  intent  of  the  parties, 
that  in  every  instance  where  the  three  and  a  half  per  cent,  was 
tendered  in  tifm,  it  should  be  accepted,  and  decreed  accordingly. 

Where  interest  at  five  per  cent,  is  to  be  reduced  to  four  and  a  half  Condition  for 

i  ii  o  j»         i    •  J* J.'  ■!_  J*     reduction 

per  cent,  upon  the  performance  of  certain  conditions,  sucn  condi-  must  be 
tions  must  be  strictly  performed  (q).  fomed  ^^' 

Similarly  where  a  mortgagee  agreed  to  take  a  portion  of  his  debt 
in  lieu  of  the  whole  upon  payment  on  a  given  day,  the  Court  re- 
fused to  relieve  against  the  effect  of  non-payment  on  that  day  (r). 
The  distinction  in  these  cases  is  a  fine  one,  but  appears  to  be  the 
state  of  the  law  («). 


(11.)   WTien  interest  stops. 

When  the  mortgagor  ha£  his  money  ready  interest  stops  (^),  and 
also  subsequent  costs  {u). 

Generally  speaking,  in  order  to  stop  payment  of  interest  on  a 
mortgage,  six  calendar  months'  notice  {x)  by  the  mortgagor  to  the  Notice. 
mortgagee,  with  proof  of  strict  tender  on  the  very  day  on  which 
the  six  months  expire,  will  be  requisite ;  for  if  strict  tender  is  not 
made,  the  Court  cannot  stop  the  interest  (y). 

Consent  by  a  mortgagee  to  a  sale  in  Court  is  equivalent  to  six 
months'  notice  (z). 

The  mortgagor  should  also,  it  is  said  (a),  be  ready  to  make  oath 
that  the  money  has  always  been  ready,  and  no  profit  made  of  it, 
which  fact  may  be  controverted  by  the  mortgagee,  who  may  prove 
the  contrary,  in  which  case  the  interest  will  run  on  (6).    But  a  Surety, 
surety  may  pay  at  any  time  without  interest  (c). 

A  tender  will  be  bad  if  clogged  with  any  condition  (d). 


{g)  Attfcaod  v.  Tayhr^  1  Han.  &  G. 
279. 

(r)  Ford  y.  Earl  of  Chesterfield,  19 
Bear.  428 ;  Thompwn  t.  Eudeon,  4  L.  B. 
H.  L.  2  ;  reveTsing  2  Oh.  255. 

($)  2  Day.  Cony.  593,  ed.  8 ;  48,  ed.  4. 

(/)  Lord  MidUton  y.  Elliott,  15  Sim. 
531 ;  JFoodman  y.  Higgint,  14  Jnr.  846, 
V.  O.  Kt.  Bruce. 

{u)  Sentanee  y.  Forter,^  7  Ha.  426; 
Williams  y.  Sorrell,  4  Ves.  889. 


{x)  Sharpnell  y.  Slake,  2  Eq.  Ca.  Abr. 
603. 

(y)  Bishop  y.  Church,  2  Ves.  S.  871. 

(z)  Day  y.  D.  10  W.  R.  728,  M.  R. 

(0)  Zutton  y.  Sodd,  2  Ch.  Ga.  206. 

(*)  Oylea  y.  HaU,  2  P.  Wma.  378. 

[e)  Letts  y.  Sutchins,  13  Eq.  176, 
V.  C.  Wickens. 

{d)  Evans  y.  Judkins,  4  Campbell, 
156 ;  Glaseott  y.  Day,  5  Eap.  48 ;  CoU  y. 
Blahe,  Peake,  179. 
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Lord  Hardwioke  has  remarked  (e)  that  there  is  not  one  case  in 
twenty  upon  the  fact  of  an  absolute  refusal  after  a  tender  that  is 
ever  made  out,  for  the  tenders  are  generally  attended  with  drcum- 
stances  that  explain  the  refusal. 

The  debt  being  a  sum  in  gross  and  collateral  to  the  land,  the 
tender  must  be  made  personally  to  the  mortgagee,  and  it  is  not 
sufficient  to  make  it  on  the  land  (/)  ;  but  if  there  be  a  place  of 
payment  named  in  the  mortgage  deed,  although  the  place  has 
reference  to  a  strict  payment  according  to  the  proviso  in  the  deed, 
yet  it  seems,  that  notice  of  payment  at  that  place  will  be  suffi- 
cient (g) ;  and  a  tender  at  the  house  of  the  mortgagee  has  been  held 
sufficient,  although  it  did  not  appear  that  the  mortgagee  was  then 
within  doors,  it  being  shown  that  he  had  notice  that  the  tender 
would  be  so  made  (A).  And  if  a  place  be  not  named  in  the  deed 
for  payment  of  the  money,  yet  if  the  mortgagor  give  notice  of  a 
reasonable  place  of  payment,  the  tender  has  been  held  to  bind  the 
mortgagee  (t)- 

In  the  case  of  money  charged  on  land,  the  place  of  contract  and 
the  residence  of  the  parties  will  be  the  place  of  payment,  the  charge 
being  a  sum  in  gross  and  not  a  rent  issuing  out  of  land  (A*).  But 
where  money  was  charged  on  land  in  Ireland,  the  place  fixed  for 
payment  being  in  Lincoln's  Inn,  was,  upon  the  whole  instrument, 
disregarded,  and  the  owner  of  the  money  was  held  not  to  be  entitled 
to  have  it  sent  to  England  free  of  chtirges  and  exchange  (/), 

If  the  right  to  the  equity  of  redemption  be  in  dispute  (m),  the 
tender  will  not  stop  the  payment  of  interest.  And  if  there  be  a 
mortgage  from  A.  to  B.  for  a  certain  sum,  and  an  open  account 
between  the  parties,  with  a  balance  due  from  B.  to  A.,  a  tender  of 
the  mortgage  money,  deducting  the  balance  due  on  the  account, 
will  not  stop  the  interest,  nor  prevent  costs  being  allowed  to  the 
mortgagee  (w) . 

On  an  account  being  settled  between  mortgagor  and  mortgagee, 
and  all  interest  paid  up  to  that  day,  and  interest  computed  up  to  a 
future  day,  and  a  note  given  by  the  mortgagee  to  the  mortgagor, 
promising  to  re-convey  on  payment  of  principal  and  interest  oh 


(e)   Wiltshire  v.  Smith,  3  Atk.  89 ;  9 
Mod.  441. 

(/)  6  Bac.  Ab.  113. 

{0)  See  Litt.  S.  342. 

(/*)  Mannivg  v.  Burffcs,  1  CL.  Oa.  29. 

(i)    Gt/ies  V.  Kali,  2  P.  Wms.  378. 


(k)  6  Vin.  Abr.  209. 

(/)  JLantdotcne  y,  Z.  2  BU.,  60;  Colquh. 
Rom.  Law,  §§  1827,  1834. 

(m)  Sharpnell  r.  Blake,  2  Eq.  Ga.  Ab. 
603. 

(«)  Garforth  v.  Bradley,  2  Ves.  S.  671. 
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such  future  day,  it  was  held  that  tender  made  on  the  day  to  the 
executors  of  the  mortgagee  (who  had  died  in  the  meantime), 
although  they  had  not  proved  the  will,  was  sufficient  to  stop  the 
interest  (o). 

In  order  to  stop  the  payment  of  interest,  the  tender  must,  it  is 
said,  be  made  by  one  interested  in  the  estate,  and  not  by  a 
stranger  (p). 

.  Where  the  amoimt  of  interest  was  disputed  but  the  mortgagor    . 
made  no  tender,  he  was  saddled  with  the  costs,  although  he  suc- 
ceeded on  the  point  of  interest  (q). 

Where  a  mortgagor  makes  an  unconditional  tender  which  the  Costs  on 
mortgagee  refuses  to  accept,  he  does  so  at  his  peril,  and  if  the  tender, 
(tmouni  tendered  was  all  that  was  due,  the  mortgagee  must  bear  the 
costs  of  a  subsequent  action  for  redemption  (r).  The  exact  amount 
must  be  tendered  (a) ;  and  if  after  such  tender  the  mortgagee  sells 
iinder  his  power,  the  sale  will  be  set  aside  against  the  mortgagee  (/), 
and  also  against  a  purchaser  with  notice,  notwithstanding  the  pro- 
viso that  a  purchaser  need  make  no  inquiry  (t). 

If  there  are  any  costs  due  to  the  mortgagee,  the  tender  must 
comprise  them ;  and  if  the  costs  are  in  dispute,  a  decree  will  be 
made  in  such  a  form  that,  if  costs  are  chargeable,  the  common 
mortgage  account  will  be  taken  for  principal  interest  and  costs;  but 
if  the  costs  are  not  chargeable  against  the  mortgagor,  and  he  has 
duly  tendered  principal  and  interest,  the  costs  of  the  suit  will  fall 
on  the  mortgagee  (w). 


(12.)  Apportionment  of  interest. 

Interest  is  payable  de  die  in  diem^  and  must,  therefore,  be  ap- 
portioned. The  consequence  is,  that  if  the  tenant  for  life  of  a  sum 
of  money  secured  by  mortgage  die  within  a  current  half-year,  his 
executors  will  be  entitled  to  the  interest  to  the  day  of  his  death  {x) ; 
but  the  public  funds  being  in  nature  of  perpetual  annuities,  and  in 


(o)  Austen  y.  Executor  a  of  JDodwell,  1  Kinderslej.    See  sup,  p.  873. 

Eq.  Ca.  Ab.  318,  pi.  9.  («)   Cottrcll  y.  Finney,  9  Ch.  641. 

(p)  Watkins  y.  Ashtoiehe,  Gro.  Eliz.  (0  Jenkins  y.  Jones,  2  Giff.  99. 

132;  6Bao.  Ab.  113.  (w)  Lewis  y.   Webber,  W.  N.   1876— 

{q)  Hodges  y.  Croydon  Canal  Co,  3  Beay.  187,  V.  0.  Hall. 

86.  (^)  Edwards  y.  Warwick,  2  P.  "Wms. 

(r)  Earmer  y.  Priestly,  16  Beay.  669  ;  171 ;   Wilson  y.  Harman,  2  Ves.  8.  672; 

22  L.  J.  Ch.  1041  ;  llosken^r  Sineoek,  Rogers*  Tr.  1  Dr.  &  Sm.  338  ;  30  L.  J. 

1 1  Jnr.  N.  S.  477 ;  13  W.  B.  487,  V.  C.  Ch.  143  ;  6  Jur.  N.  S.  1363. 
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the  nature  of  rents,  the  dividends  payable  in  respeot  thereof  were 
not  apporfcionable  until  4  &  5  Will.  IV.  o.  22  (y). 

Before  the  Apportionment  Acts  (y),  an  annuity  was  not  appor- 
tionable  (z),  unless  for  infants  or  married  women  living  separate; 
but  annuities  are  now  apportionable  (a). 

Dividends  in  a  company  are  within  the  Apportionment  Act  {b)  if 
payable  at  fixed  periods  (c) . 

The  mortgagee  of  a  tenant  for  life  is  not  entitled  to  his  appor- 
tioned interest  in  rent  if  the  mortgagee  is  out  of  possession  (d). 

Investments  under  the  Lands  Clauses  Act  are  not  within  the  Act; 
the  orders  of  the  Court  are  not  "instruments"  (e),  though  the  lands 
sold  were  held  under  leases  (/),  except  in  the  case  of  a  widow's 
dower  out  of  the  land  taken  as  coming  under  II  Geo.  H.  c.  19, 
s.  15  (g). 

All  rents  and  dividends  are  now  apportionable  (h) ;  and  the  Act 
applies  to  wills  and  instruments  made  before  the  passing  thereof  (i). 
The  day  of  the  death  is  included  (A:). 

Where  a  legacy  is  given  on  trust  for  a  legatee  for  life,  and 
interest  at  4^  per  cent,  is  to  be  paid  until  investment,  upon  invest- 
ment in  railway  securities  upon  which  there  is  a  current  dividend 
or  interest,  therewill  be  no  apportionment ;  the  tencmt  for  life  will 
receive  the  whole  dividend  or  interest  (/). 

Eates  due  by  a  company  on  winding  up  are  not  apportion- 
able (f/t). 


Setoff  of 
interest  on 
mortgage  v. 


(13.)  Oenerally. 

In  one  case  (n),  a  question  arose,  whether  a  devisee  of  an  estate  in 
mortgage  was  entitled  to  set  off  an  arrear  of  interest  due  at  the 


(sr)  4  &  6  Wm.  IV.  c.  22,  8.  2  ;  33  & 
84  Viot.  0.  36. 

(«)  Leathley  Y.Freneh,  BIr.Ch.  Rep.  401 . 

(a)  Warden  v.  Ashbumer,  2  De  G.  & 
8.  366 ;  Trimmer  v.  Lanby^  23  L.  J.  Oh. 
979,  V.  C.  Kinderaley;  Reg.  v.  Lordi 
Comminiofwrs,  ^e,  16  Jnr.  767,  Q.  B. ; 
WiUiams  v.  Wihon,  6  N.  R.  267,  V.  0. 
Btoart. 

(b)  Hartley  v.  AUmy  4  Jnr.  N.  S.  600, 
V.  0.  Kinderaley ;  Polloch  y.  P.  18  Eq. 
329,  V.  0.  Malins. 

(e)  MaxweWa  Tr.  1  H.  &  M.  610 ;  9 
Jut.  N.  S.  360,  V.  0.  Wood. 
{d)  Faget  v.   Angletea,   17   £q.   263, 

If.  Xv. 


le)  Me  Lawton,  3  ib.  469,  V.  C.  Stnart. 

if)  JoddreU  r.  J,  7  ib.  461,  V.  0. 
Kinderslej. 

(g)  Harrop  v.  Wihon,  11  Jnr.  N.  S. 
102,  2f .  B. 

(h)  33  &  34  Viot.  o.  36. 

(0  Capnm  v.  C.  17  Eq.  288,  V.  0. 
Halinfl;  Cline'e  Estate,  18  ib,  213,  V.  C. 
Malins;  HoMlueh  t.  BedUy,  19  ih.  271, 
TA.,  xt. 

{k)  4  &  6  Wm.  IV.  0.  22,  8.  2. 

(/)  Re  Clarke,  18  Ch.  D.  160,  V.  C. 
Baoon. 

(m)  Re  TTearmouth,  fc,  Co,  19  t^.  640, 
Kay,  J. 

(«)  Fellat  y.  EUie,  9  Ves.  663. 


Sect.  13. 


GENERALLY. 


9t>3 


death  of  the  mortgagor  against  the  arrears  of  interest  due  on  a  iDterest  on 
legacy  given  by  the  mortgagee  to  the  mortgagor  for  life,  and  not  ®^^**^* 
received  by  the  mortgagor,  who  was  one  of  the  executors  of  the 
mortgagee ;  and  it  was  decided,  with  some  appearance  of  hardship, 
that  he  was  not,  on  the  principle  that  until  adjustment  the  debt 
still  subsLsted;  and  the  debt  and  legacy  might  be  separately 
assigned,  for  they  were  not  extinguished. 

Where  the  interest  was  10  per  cent,  in  some  cases,  the  rate  was  Rate  after 
continued  after  the  day  of  payment  (o) ;  but  there  is  no  rule  that  a  ment. 
further  contract  for  the  same  rate  of  interest  is  to  be  implied.     The 
rate  is  in  the  discretion  of  the  Court  (p). 

So,  in  a  winding-up,  provisions  in  the  articles  as  to  interest  on  Winding-up. 
calls  do  not  apply  to  caUs  made  by  liquidators  (q) ;  and  after  notice 
that  interest  will  be  charged,  the  Court  will  give  interest  (r). 

Where  judgment  had  been  taken  for  less  interest  than  was  due.  Judgment 
a  bill  to  recover  the  omitted  interest  was  dismissed  («).  ^reetf 

Where  a  debt  is  to  be  ascertained  under  a  compromise,  interest  Compromise, 
does  not  run  except  from  the  time  when  the  debt  is  ascertained  (t), 

A  covenant  by  a  surety  to  pay  the  interest  of  the  mortgage  Surety, 
money  during   the  continuance   of   the  mortgage   security  will 
render  him  liable  to  payment  of  the  interest  after  the  estate  of  the 
mortgagee  has  become  absolute  (u). 

The  Court  will  not  enter  satisfaction  on  a  judgment  on  a  warrant  CoUatml 
of  attorney,  which  has  been  given  by  way  of  collateral  security, 
for  payment  of  interest  '^  after  the  rate  and  at  the  time  and  in 
maimer  recited  in  the  mortgage  deed,"  upon  payment  of  interest 
up  to  the  day  of  payment  named  in  the  deed,  if  from  the  intro- 
duction of  other  words  in  the  reference  to  the  mortgage  security 
there  is  the  smallest  doubt  whether  the  security  of  the  judgment  is 
to  be  80  limited  (f'). 

When  a  covenant  stipulates  for  payment  of  principal  and  interest 
on  a  fixed  day,  they  are  distinct  debts,  and  may  be  sued  for  se- 
parately {x). 


seonrity. 


(o)  Morgan  r,  Jonsi,  S  Exc.  620.  See 
WaUU  y.  Btutard,  4  De  Qt.  M.  &  Qt. 
261;  17  Jur.  1107;  Dcbion  v.  Landy  4 
De  G.  ft  S.  575  ;  14  Jur.  28S. 

(p)  JPitr  Lord  Selbozne,  Cook  v.  Fowler, 
7  L.  B.  H.  L.  27 ;  J20  ItoberU,  14  Ch.  D. 
49,  C.  A. ;  and  see  tup.  p.  942. 

(q)  Wehh  Flannel,  ic.  Co,  20  Eq.  360, 
y.  C.  Halins. 


(r)  Fzp.  Zintott,  4  Eq.  ISi,  V.  0. 
SialiuB ;  Barrow* m  Com,  3  Gh.  784. 

(t)  Barlow  y.  Cooper,  34  Besy.  281. 

(V)  Fowler  y.  F.  4  De  G.  ft  J.  250 ; 
WallingUm  y.  WUlee,  10  Jur.  N.  S.  906, 
C.  P. ;  Caledonian  R,  Co,  y.  Carmiehael, 
2  L.  B.  So.  App.  56. 

(tf)  King  y.  OreenhiU,  6  Kan.  ft  G.  59. 

(9)  Aikinton  y.  Jones,  2  A.  ft  E.  439. 

(x)  Biekenton  y.  Harriton,  4  Fri.  282 ; 
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In  a  case  where  the  party  who  advanced  the  mortgage  money 
had  mixed  up  the  character  of  trustee,  mortgagee,  and  agent,  the 
accounts  were  taken  without  allowing  interest  on  either  side,  and 
on  further  directions  such  party  was  not  allowed  interest  on  the 
balance  originally  found  due  to  him  by  the  Master's  report  (y). 

Sometimes  a  provision  is  inserted  in  the  mortgage  deed,  regu- 
lating the  rate  of  interest  according  to  the  market  rate  (s) ;  and  as 
an  instance  may  be  mentioned  the  mortgages  of  the  Equitable 
Society,  in  which  the  rate  of  interest  is  made  to  fluctuate  according 
to  fixed  rules  with  the  price  of  stock  (a). 

When  interest  is  payable  under  trust  deeds,  see  (i). 


(14.)   Usury, 

Usury  is  no  longer  an  oflPence  against  the  law  of  England,  all 
existing  laws  against  usury  having  been  repealed  {c). 

In  setting  aside  dealings  with  expectant  heirs,  the  exacting  of  an 
exorbitant  rate  of  interest  is  an  important  consideratioD,  notwith-* 
standing  the  repeal  of  the  usury  laws  {d). 

(15.)  Incotne  tax. 

Income  tax  must  be  deducted  from  the  interest,  whether  pro- 
vided for  in  the  mortgage  or  not  (e)  ;  and  such  deduction  must  be 
allowed  imder  a  penalty  (/) ;  and  all  agreements  for  payment  of 
any  interest  in  full,  without  allowing  the  deduction  of  the  income 
tax,  are  void  (^). 

But  not  only  has  the  mortgagor  the  right  to  make  the  deduction 
of  income  tax  without  express  contract ;  he  cannot  even  hy  contact 
deprive  himself  of  this  right ;  but  though  an  express  agreement 
that  the  deduction  of  the  income  tax  shall  not  be  allowed  would  be 
void  under  the  Acts,  the  object  of  receiving  the  interest  in  full  at  a 


AUtcood  V.  TayloTf  1  Man.  &  Gr.  307  ; 
oee  sup.  p.  942. 

(y)  rriee  v.  P.  15  L.  J.  Ch.  13,  M.  R. 

(z)  2  Dav.  Cony.  1188,  ed.  3;  641, 

Q42,  ed.  4. 

(a)  lb, ;  and  Bunyon,  Life  Aaeurance, 

437,  ed.  1. 

(b)  Jenkins  v.  Feny,  3  Y,  &  C.  178. 
.  (c)  17  &  18  Vict.  c.  90. 

(d)  Croft  y.  Graham,  2  De  G.  J.  &  S. 
166 ;  Miller  v.  Cook,  10  Eq.  641,  V.  C. 


Stuart ;  Tyl^  y.  Tales,  11  i*.  266,  V.  C. 
Stuart;  affirmed,  6  Oh.  667;  JSarl  of 
Jylesford  y.  Morris,  8  ib,  48i ;  L.  C. 
and  L.  J.  M. ;  Beynon  y.  Cook,  10  ih^ 
389  ;  O^Jtorke  y.  Bolingbroke,  2  App.  Oa. 
814,  It.  ;  Nevill  y.  Smiling,  16  Ch.  D. 
Q97,  Denman,  J.  See  Webster  y.  Cook, 
2  Ch.  642. 

[e)  16  &  17  Vict.  c.  34,8,40. 

(/)27Viot.  0.  18,  fl.  15.. 

(^)  6  &  6  Vict.  c.  36,  8.  103. 
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given  rate  is  attainable  indirectly.  For  this  purpose  the  rate  of 
interest  contracted  for  must  be  such  that  after  deduction  of  income 
tax  the  remainder  will  be  of  the  required  amount.  Hence,  if  the 
interest  received  is  to  preserve  a  uniform  rate,  that  contracted  for 
must  vary  with  the  income  tax  (//). 

As  to  the  legality  and  frame  of  an  agreement  for  raising  or 
reducing  the  annual  payment  according  to  the  amount  of  income 
tax,  so  as  in  effect  to  charge  the  party  making  the  payment  with 
the  income  tax,  see  (/). 

(A)  2  Dav.  Conv.  858,  ed.  3;  19,  ed.  4.      236;  Floyer  v.  BanJces,  11  W.  R.  630, 
(•)  Colbron  v.  Traperiy  12  0.  B.  N.  S.       M.  B. ;  and  Beadel  v.  Fitt,  13  t*.  287, 
181 ;  Daviei  v.  r^lUm^  2  Dr.  &  W.  226,      V.  0.  Stuart ;  2  Dav.  Conv.  859,  ed.  3. 
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Interferenos 
of  Conrt  at 
flnt  limited. 


(1.)  Dealings  tcith  reversionary  interests. 

Thb  Court,  for  the  protection  of  expectant  heirs,  frequently 
grants  relief  against  dealings  with  reversionary  interests,  and 
expectancies  and  the  like,  on  the  ground  of  inadequacy  of  consi- 
deration. This  is  done  upon  the  principle  of  redemption;  the 
conveyance  will  stand  as  a  security  for  principal  and  interest,  and 
generally  costs  also  (a) ;  and  the  purchaser  will  he  allowed  for 
lasting  and  valuahle  improvements,  and  will  not  he  charged  with 
what,  hut  for  his  own  wilful  default,  he  might  have  made,  as  a 
common  mortgagee  would  he  charged  (J). 

But  compound  interest  is  not  given,  however  long  the  purchaser 
has  heen  kept  out  of  his  money  (c). 

This  interference  of  the  Court  was  at  first  limited  to  dealings 
with  expectancies,  or  what  is  called  post  obit  securities,  which  the 
Court  has  always  regarded  with  a  jealous  eye;  and  unless  the 
transaction  has  heen  a  fair  one,  it  has  either  restrained  an  action  at 
law  upon  the  securities  (ef),  or  set  the  hargain  aside  as  unoonscion* 


(a)  JSdwardt  y.  Browne,  2  CoU.  100; 
9  Jnr.  421 ;  Bavotru  y.  WaUon,  3  My.  & 
K.  339,  341 ;  Hilliard  y.  Gambel,  Taml. 
376 ;  Sugd.  Vend.  314,  ed.  11 ;  and  277, 
ed.  14.     Bat  ace  Belcher  y.   Vardon,  2 


CoU.  162. 

{b)  Murray  y.  Fatmerf  2  8dh.  ft  Lef . 
474. 

((?)   Gowland  y.  De  Faria,  17  Ves.  20. 

{d)  Marsack  y.  Heev99^  6  Mad.  108. 
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able  {e)f  or  refused  to  carry  it  into  execution,  leaving  the  plaintiff 
to  his  remedy  at  law  (/).  The  onus  falls  on  the  mortgagee  to 
show  that  the  bargain  is  provident  (g).  But  where  the  bargain  is 
a  fair  one,  the  Court  will  enforce  an  agreement  which  rests  on  a 
contingency,  although  the  event  has  turned  out  favourable  for  the 
purchaser  (A).  And  the  debtor  cannot  invariably  impeach  the  post 
obit  security,  though  the  money  might  have  been  raised  on  more 
moderate  terms  (t).  Nor  will  the  Court  grant  relief  further  than 
as  against  the  penalty/  of  a  bond,  where  the  debtor,  after  coming 
into  possession,  and  being  under  no  pressure,  has  cliosen  to  confii^i 
the  bargain  (A-).  It  is  also  to  be  remarked  that  dealings  with 
expectancies,  though  liable  to  be  set  aside  on  the  ground  of  fraud, 
were  not  within  the  Statutes  of  "Usury,  on  account  of  the  risk  of 
the  principal  {k).  In  a  suit  to  set  aside  post  obit  securities  a 
receiver  of  the  rents  of  the  estate  would  not  usually  be  granted,  on  Beceiyer. 
the  motion  of  the  defendant,  if  the  principal  money  and  interest 
were  paid  into  Court  (/).  But  where  the  whole  security  possessed 
by  the  pariy  making  the  motion  was  contingent  on  the  life  of  the 
borrower,  and  the  lender  had  been  out  of  his  money  for  twenty 
years,  the  Court  granted  a  receiver,  notwithstanding  an  offer  on 
the  part  of  the  plaintiff  to  pay  principal  and  interest  into  Court  (m). 

Although  a  party  dealing  with  an  expectant  heir  must  before  the  How  the 
Sale  of  Reversions  Act  (n)  have  shown  that  he  gave  a  fair  price  for  tained. 
his  post  obit  securities,  such  value,  where  a  valuation  is  possible, 
was  to  be  ascertained  not  by  the  tables  of  actuaries,  but  by  the 
market  price  at  the  time  of  dealing,  taking  all  the  circumstances  of 
health  and  age  into  account ;  and  it  was  in  the  discretion  of  the 
Court  to  direct  an  inquiry  if  it  had  not  sufficient  information ;  and 
the  case  of  Oaicla)id  v.  De  Faria  (o),  if  it  laid  down  any  rule  that 
the  value  must  be  ascertained  by  the  tables  (which  is,  however, 
denied),  was  so  far  overruled  {p). 


($)  Sir  John  Bamardittcn  y.  Lingoody 
2  Atk.  133;  WUtman  y.  JBeake,  2  Vem. 
121;  JSarl  of  Ardglaue  y.  Muteliampy 
1 1^.  237 ;  Wharton  y.  Jfay,  6  Yes.  27  ; 
and  CurUng  y.  Marquis  of  TotOMend,  19 
ii,  628.  See  Earl  ofAyUsford  y.  Jliorrity 
8  Ch.  484 ;  Beyntm  y.  Cook^  10  t^.  389. 

(/)  Johntm  y.  JVb«,  1  Vem.  271. 

{g)  Davii  y.  Duke  of  Marlborough,  2 
Bw.  139. 

{h)  Mortimer  y.  Capper,  1  Bro.  0.  0. 
156 ;  Baker  y.  Bent,  I  Rass.  &  M.  224. 


But  see  Fope  y.  Boots,  1  Bro.  P.  C.  370. 

(i)  Curling  y.  Marquis  of  Toumsend, 
sup, ;  Wharton  y.  Mag,  sup. 

{k)  Lord  Chesterfield  y.  Jannsen,  1  Atk. 
301;   Wharton  Y.Mag,  sup, 

(Q  Curling  y.  Marquis  of  Toumsend, 
sup. 

(m )  Free  y.  Hinde,  2  Sim.  7. 

(n)  Inf.  p.  968. 

(o)   Sup. 

(p)  Lord  Aldborough  y.  Trge,  7  CI.  & 
F.  436.  And  see  Heaien  y.  Bosher,  M'Gl. 
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Chap.  71. 


Vested  re- 
versionary 
interests  on 
failure  of 
issue. 


Privity  of 
father. 


Mortgage  of 
reversionary 
interests. 


Unoonsdon- 
able  bargains. 


Henoe  a  sole  1)7  auction  of  expecianoies,  or  of  securities  thereon, 
was  held  good,  that  being  evidence  of  the  market  price  (q). 

The  same  principle  of  relief  was  extended  to  sales  of  vested  re« 
versionary  interests  (r).  But  although  a  reversion  which  is  ex- 
pectant upon  the  failure  of  issue  of  a  tenant  for  life  is  generallj  not 
capable  of  valuation  («),  yet  if  such  tenant  for  life  be  a  female,  who 
has  been  many  years  married  without  having  issue,  though  not  past 
the  age  of  child-bearing,  it  seems  that  the  Court  will,  for  the  pm> 
poses  of  valuation,  treat  the  interest  expectant  on  her  death  without 
issue  as  a  simple  reversion  (t). 

Although  an  expectant  heir  might  be  entitled  to  relief,  he  would, 
it  seems,  lose  such  title  if  he  acted  in  the  matter  with  the  privity  of 
the  father  or  other  person  standing  in  loco  parentisy  or  if,  after  re« 
pudiating  the  bargain,  he  acted  in  such  a  manner  (as  by  sale  of  the 
goods  purchased)  as  to  alter  the  situation  of  the  other  party  or  hU 
property  («). 

The  interest  of  a  tenant  for  life,  whose  estate  is  subject  to  annuities 
and  to  interest  upon  mortgages,  is  not  a  reversionary  interest 
within  the  scope  of  these  considerations  {x). 

Mortgages  of  reversionary  interests  stand  on  the  same  principle  as 
sales  {y) ;  and  the  mortgagee  is  only  entitled  to  the  sum  advanced 
with  interest  and  costs  as  mortgagee  (a). 

Unconscionable  bargaias  with  young  men  will  be  set  aside, 
though  they  have  mere  expectations  from  their  relations,  where  the 
bargains  are  not  understood  by  the  borrower  {a). 


31  Vict.  c.  4. 


(2.)  Sale  of  Reversiom  Act 

By  31  Vict.  0.  4,  it  is  enacted  that  no  purchase,  made  bon&fide 
and  without  fraud  or  unfair  dealing  of  any  reversionary  interest  in 
real  or  personal  estate,  shall  hereafter  be  opened  or  set  aside  merely 
on  the  ground  of  undervalue;  and  the  word  "purchase"   shall 


&  Y.  89;    PoU9  v.   CurtiSy  Yo.   643; 
Baker  v.  Bent,  1  R.  &  M.  224. 

{q)  Shelley  v.  Naeh,  3  Mad.  232. 

(r)  1  Sugd.  Vend.  314,  ed.  11 ;  286, 

ed.  14. 

(*)  Baker  v.  Bent,  tup. 

\t)  Daviee  v.  Cooper,  6  My.  &  Cr.  270. 
See  Lord  v.  Jeffkint,  35  Beav.  7 ;  Benyon 
V.  Fitch,  ib.  670. 

(u)  Mamlet  v.  Kiny,  2  My.  &  K.  466 ; 
affirmed,  3  01.  &  F.  218. 


(x)  WeUter  ▼.  Cook,  2  Gh.  642 ;  ques- 
tioned, Tyler  v.  Tatet,  11  Eq,  276,  V.  C. 
Stuart. 

(y)  Benyon  v.  Fitch,  ntp,  ;  Bmmet  ▼. 
Tottenham,  10  Jur.  N.  S.  1090 ;  12  L.  T. 
N.  S.  838,  M.  B. ;  Bromley  y.  Smith, 
26  Beav.  644  ;  5  Jur.  N.  S.  833. 

(«)  Be  Slater' 9  Tr.  11  Ch.  B.  227,  V.  C. 
Baoon  ;  Bowes  v.  Heaps,  3  V.  &  B.  117. 

(a)  Nevill  v.  Snelliny,  15  Ch.  D.  679, 
Denman,  J. 
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indude  every  kind  of  contract,  conveyance,  or  assignment  under  or 
by  which  any  beneficial  interest  in  any  kind  of  property  may  be 
acquired. 

The  Act  came  into  operation  on  January  1,  1868,  and  does  not 
apply  to  any  purchase  concerning  which  any  suit  was  then  de- 
pending.    It  is  in  other  respects  retrospective. 

The  law  regarding  setting  aside  unfair  and  unconscionable 
bargains  respecting  reversionary  interests  remains  the  same  as 
before  the  statute  {b). 

The  costs  are  in  the  discretion  of  the  Court  (c). 

In  a  case  of  setting  aside  for  inadequacy  of  value  a  sale  by  a 
young  man  of  a  reversion,  relief  was  refused,  there  being  no 
fraud  ((^) ;  but  it  was  held  by  Lord  Hatherley,  that  as  a  separate 
and  independent  adviser  was  not  employed,  the  whole  transaction 
must  be  opened  (d). 


(3.)  Mortgages  bp  persona  under  undue  influence. 

Mortgages  for  inadequate  or  no  consideration  given  to  persons 
standing  in  a  fiduciary  or  other  relation  to  the  mortgagor,  by  which 
he  is  subject  to  undue  influence,  are  liable  to  be  set  aside  and 
treated  only  as  securities  for  so  much  money  as  can  be  proved  to 
have  been  advanced,  with  interest  at  a  re£Lsonable  rate. 

Inadequacy  of  consideration  alone  does  not  give  any  title  to 
relief  (e). 

Gases  of  this  kind  arise  where  the  borrower  is  a  person  of  weak 
intellect  (/),  or  there  exists  the  relation  of  child  and  parent  (g),  or 
ward  and  guardian  (h),  or  where  any  person  transacts  business  with 
another  imder  whose  influence  he  may  be  supposed  to  be  (t),  even 
though  the  actual  relation  between  them  is  at  an  end  (A*). 

A  money  lender  advertising  loans  on  easy  terms  induced  a  farmer 


{b)  Miller  v.  Cook,  10  Eq.  646,  V.  C. 
Stuart ;  Tyler  v,  Yates,  11 1*.  266,  V.  0. 
Stuart;  a£Srmed,  6  Gh.  667;  JSarl  of 
Afflesford  y.  Morris,  8  ib.  480,  481; 
Beynon  t.  Cook,  10  ib,  892;  Nevill  y. 
BneUing,  sup, 

(e)  Tyler  y.  Tales,  sup. 

(d)  0^ Berks  r.  BoUfUfbroke,  2  App.  0. 
814. 

(#)  Guest  y.  Marrison,  6  De  G.  M.  & 
G.  424 ;  2  Jur.  N.  S.  911 ;  8  H.  L.  481. 

C. — ^VOL.  II. 


(/)  Longmate  v.  Ledger,  2  Qifif.  157. 

Ig)  JEspey  v.  lake,  10  Ha.  260;  16 
Jut.  1106. 

(A)  Maitland  y.  Irving,  16  Sim.  437  ; 
Archer  v.  Hudson,  7  Beay.  551 ;  8  Jur. 
701 ;  Montesquieu  y.  Sandys,  18  Ves.  313. 

(t)  Kay  y.  Smith,  21  Beay.  522 ;  7 
H.  L.  750. 

{k)  Sylton  y.  M.  2  Ves.  S.  647  ;  Matt- 
land  V.  Irving,  sup. 
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Chaf.  71. 


Sale  turned 
into  a  mort- 
gage- 


TennB  of 
setting  trana- 
action  aaide. 


to  give  a  bill  of  sale  securing  interest  at  the  rate  of  125  per  cent.' 
per  annum.     The  bill  of  sale  was  set  aside  (/). 

The  onus  in  all  these  eases  is  on  the  purchaser  or  mortgagee  to 
show  that  the  grantor  had  proper  independent  professional  advice, 
and  was  not  misled  by  any  contrivance  or  false  recital  or  sugges- 
tion (w).  But  where  the  father's  solicitor  professed  to  act  on 
behalf  of  the  childreui  the  mortgagee  was  not  fixed  with  notice  of 
undue  influence  (n). 

Independent  professional  advice  is  not  necessary  when  the 
fiduciary  relation  has  ceased  to  exist  (o). 

Where  the  transaction  takes  the  form  of  a  sale,  the  conveyance 
will  be  directed  to  stand  as  a  security  for  the  amount  actually  found 
due,  with  interest  on  the  footing  of  a  mortgage  {p)y  and,  it  is  said^ 
even  with  costs  (g),  but  the  costs  are  in  the  disoretion  of  the 
Court  (r) ;  and  in  case  of  refusal  on  tender  of  a  proper  sum,  the 
mortgagee  will  be  fixed  with  costs  («),  as  also  where  there  has  been 
fraud,  or  misrepresentation,  or  other  misconduct  (^),  in  which  case 
the  security  will  be  set  aside  unconditionally.  But  in  general  the 
defendant  will  be  put  in  the  same  position  as  if  the  transaction  had 
not  taken  place  (t<).  The  plaintiff  in  such  a  suit  will  be  made  to 
pay  the  costs  occasioned  by  charges  of  fraud  which  he  does  not 
substantiate  (x). 

Gifts  by  infants  even  in  a  moribund  state,  if  they  are  of  sound 
mind  and  not  under  undue  influence,  will  be  supported  (y). 


(4.)  Mortgages  hy  clients  to  their  solicitors. 

The  statute,  by  which  solicitors  are  empowered  to  take  mortgages 
from  their  clients  to  secure  costs  not  yet  incurred,  has  already  been 
referred  to  (2). 


(/)  Moorhouae  v.  Woolft,  46  L.  T.  874, 
Kay,  J. 

(m)  Baker  v.  Bradley,  7  De  G.  M.  & 
G.  697  ;  2  Jut.  N.  S.  98. 

(n)  Bainbrigge  v.  Brown,  18  Ch.  D. 
188,  Fry,  J. ;  see  0*£orke  v.  Boliriff broke, 
2  App.  C.  814. 

(o)  Mitchell  v.  Homfray,  8  Q.  B.  D. 
587,  0.  A. ;  commenting'  on  Mhodes  t. 
Bate,  1  Gh.  252. 

(p)  Peacock  v.  Evane,  16  Vee.  512; 
Davie  v.  Duke  of  Marlborough,  2  Sw.  139. 

{q)  Sug.V.&P.326,ed.ll;  286,ed.l4. 

(r)  Tyler  v.  Yates,  11  Eq.  265,  V.  0. 
Stuart. 


(«)  Tottenham  v.  JEmmei,  11  L.  T. 
N.  S.  404 ;  12  ib,  838,  M.  R. ;  NeviU  v. 
JSnelling,  15  Ch.  D.  679,  Denman,  J. 

(0  Kay  V.  Smith,  2 1  Beav.  522 ;  7  H.L. 
750;  Thomas  v.  Lloyd,  3  Jur.  N.  S.  288, 
V.  0.  Wood;  Tottenham  v.  Green,  32 
L.  J.  Ch.  201,  V.  C.  Wood. 

(f*)  Savery  v.  King,  5  H.  L.  627 ;  2 
Jut.  N.  S.  608. 

{x)  Edwards  v.  Burt,  2  De  G.  M.  ft  G. 
66  ;  St.  Albyn  v.  Earding,  27  Beav.  11 ; 
Foster  t.  Roberts,  29  ib.  471.    • 

(y)  Taylor  v.  Johnston,  19  Ch.  D.  603, 
V.  O.  Bacon. 

(z)  Sup.  p.  819. 
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A  eecurity  given  by  a  client  to  bis  solicitor  upon  tbe  subject  Security  on 
matter  of  the  suit  is  valid,  as  it  is  likely  to  be  beneficial  to  tbe  matter  of  the 
dient  («).  .  «^*- 

A  sale,  however,  by  the  client  to  his  solicitor  of  such  subject  Sale  thereof 
matter  is  void  for  champerty  or  maintenance  (6),  and  will  only 
stand  as  a  security  for  the  money  actually  advanced  (c). 

All  securities  from  clients  to  their  solicitors,  and,  in  fact,  all  I>ealing8with 

m    .  ,  7  7  7         clients  re- 

their  dealings,  are  regarded  with  jealousy,  as  the  relation  between  yarded  with 
them  gives  such  room  for  the  exercise  of  undue  influence,  and  may 
be  so  easily  abused  that  they  are  not  allowed  to  deal  upon  the 
same  footing  as  other  persons  (d). 

Where  a  mortgage  by  a  client  to  his  solicitor  contained  a  power 
of  sale  to  be  exercised,  although  there  was  no  default,  and  without 
the  attention  of  the  client  being  especially  called  to  it,  a  sale  was 
set  aside,  and  the  solicitor  was  fixed  with  the  damages  and  costs, 
the  damages  including  the  difference  between  solicitor  and  client 
and  party  and  party  costs  (e).  The  solicitor  is,  however,  free  to 
act,  if  his  fiduciary  relation  has  been  put  an  end  to  (/). 

In  all  such  dealings  the  solicitor  must  show  that  he  has  taken  no 
advantage,  but  has  given  his  client  every  information,  advice,  and 
protection  as  if  he  had  been  dealing  with  a  stranger,  and  in  default 
thereof  a  purchase  will  be  treated  os  a  security  for  the  amount 
actually  due  (g) ;  and  a  gift  pr  security  for  a  gift  pending  the  Gifts, 
relation  is  absolutely  void  (A). 

No  such  gift  can  be  supported  unless  the  relation  between  the 
parties  had  been  finally  severed  (i). 

The  rules  in  regard  to  securities  by  clients  are  strict ;  the  debt  Rules  as  to 
secured  must,  before  the  statute,  have  been  actually  due,  and  the 
onus  of  ascertaining  the  amount  falls  on  the  solicitor.     There  must 
be  no  unusual  provisions  in  the  security  which  will  prejudice  the 


(a)  Andenon  y.  Badelife,  E.  B.  &  E. 
816 ;  Wood  y.  Doumes,  18  Yes.  120. 

(h)  Simpson  y.  Zamb,  7  E.  &  B.  84. 

{e)  Wood  y.  Dotcnety  tup.  See  Zem$ 
y.  milman,  3  H.  L.  607. 

(d)  Fish.  Mtg.  244,  ed.  3;  236,  ed.  4 ; 
Walmtley  y.  Booth,  2  Aik.  27. 

(e)  Coekhum  y.  JEdtcards,  16  Gh.  D. 
393,  Fry,  J. ;  aMrmed,  but  redaoing  the 
damages,  W.  K.  1881  — 128,  C.  A. ; 
Cradoek  y.  Itoffors,  W.  K.  1884—166, 
K^orth,  J, 


(/)  Boswell  y.  Ooaks,  23  Ch.  D.  302, 
Fry,  J. 

(g)  Cane  y.  JMetty  2  Dow.  289 ;  Gibson 
y.  Jeyes,  6  Ves.  266 ;  Welies  y.  Jfiddleton, 
1  Cox,  112 ;  Holman  y.  Zoynes,  4  De  Q. 
M.  &  G.  270;  18  Jur.  843;  Tomsony. 
Judge,  3  Drew.  306 ;  1  Jur.  K.  S.  583 ; 
Siggins  y.  Joyee,  2  J.  &  L.  282 ;  Oihhs  y. 
Daniel,  4  Giff.  1 ;  9  Jur.  K.  S.  636. 

(A)  Newinan  y.  Fayne,  2  Ves.  J.  199 ; 
4  Bio.  0.  C.  360. 

(i)  Morgan  y.  Minstt,  6  Gh.  D.  638, 
V.  C.  Bacon. 
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Setiled 
accounts. 


client  (k) ;  and  if  any  advantage  is  given  to  the  solicitor  as  interest 
upon  costs,  full  information  must  have  been  furnished  to  the  client 
of  his  rights  (/). 

If  any  unreasonable  postponement  of  the  time  for  redemption  is 
inserted,  the  mortgagor  will  have  the  same  rights  as  in  an  ordinaiy 
mortgage  {k)y  and  especially  so  if  there  has  been  any  concealment 
or  misrepresentation  (m). 

When  the  security  is  given  after  a  settlement  of  accounts,  such 
accounts  are  subject  to  be  opened  even  after  the  lapse  of  many 
years ;  but  if  there  have  been  only  mistakes  and  omissions,  there 
will  be  only  liberty  to  surcharge  and  falsify  (n) ;  and  if  the  amoimt 
due  for  costs  or  advances  has  never  been -fixed,  or  no  bills  have 
been  delivered,  the  amount  must  be  ascertained  by  taxation  (o), 
33  &  34  Vict,  notwithstanding  the  securities  (p) ;  but  this  of  course  is  subject  to 
the  late  Acts  (q),  by  which  the  remuneration  of  solicitors  may  be 
fixed  by  agreement  in  writing  signed  by  both  parties  (r). 

An  agreement,  however,  not  to  charge  any  costs,  need  not  be  in 
writing  («). 

The  rule  as  to  mortgage  for  costs  applies  to  legal  and  equitable 
securities  equally  (t). 

If,  however,  the  accounts  have  been  properly  investigated  and 
settled,  the  mortgage  will  not  be  disturbed  (m)  ;  and  where  the 
relation  of  solicitor  and  client  has  ceased  for  several  years,  and  no 
fraud  or  special  error  is  alleged,  the  accounts  will  not  be  opened, 
although  no  bills  were  delivered  imtil  after  the  date  of  the  mort- 
gage (a*) ;  and  it  will  be  no  objection  to  the  security,  if  bond  fide^ 
that  it  was  obtained  under  pressure  from  the  solicitor,  and  when 
money  was  wanted  to  meet  the  urgent  necessities  of  the  client  (y). 


0.  28. 


{k)  Coxcdry  7.  Bay,  1  Gifl.  316 ;  6  Jur. 
N.  S.  1199. 

(0  Lyddon  v.  Mom,  4  De  G.  &  J.  104  ; 
6  Jur.  N.  S.  637. 

(m)  Cowdry  v.  Day,  tup, ;  Dunstan  v. 
PateraoHf  1 1  Jur.  96 ;  Thomas  v.  Zloyd, 
3  ib.  N.  S.  288,  V.  C.  Wood. 

(«)  Vernon  v.  Vatrdry,  2  Atk.  119; 
Jones  V.  Mofettf  3  J.  &  L  636. 

(o)  Harrison  v.  Wiltshire,  2  Jur.  679 ; 
Sandon  y.  Rooper,  6  Beav.  246. 

(p)  Lawless  v.  Mansjleld,  1  Dr.  &  W. 

667. 

(q)  33  &  34  Vict.  o.  88,  B.  4  ;  44  &  46 
Viot.  0.  44,  B.  8. 

(r)  Bs  Lewis,  1  a  B.  D.  724. 


(»)  Jennings  v.  Johnson,  8  L.  R.  C.  P. 
425. 

(t)  Bristow  V.  Warner,  10  Ir.  Eq.  246; 
notwithstanding  Exp.  Bovill,  2  M.  &  A. 
382,  n.  And  see  Philby  t.  Sasle,  29 
L.  J.  0.  P.  370. 

(u)  Judd  V.  Ollard,  6  Jur.  N.  8. 766, V.  C. 
Stuart;  Jones  v.  Boberts,  9  Beav.  419; 
Nelson  v.  Booth,  6  W.  R.  722,  V.  C.  Stuart. 

(jr)  Blagrave  y.  Bouth,  2  K.  &  J.  509 ; 
3  Jur.  N.  S.  399 ;  8  De  p.  M.  &  G.  621 ; 
but  see  Lyddon  v.  Moss,  sup, 

(y)  Johnson  v.  Fesemeyer,  25  Bear.  88 ; 
3  De  G.  &  J.  13  ;  Pearson  y.  Benson,  28 
Beay.  698  ;  Cheslyn  y.  I>aiby,  2  Y.  &  C. 
170,  Exc. 
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The  transaction  will  be  set  aside  after  many  years,  and  after  the  Lapse  of 
deaths  of  the  parties,  if  the  facts  of  concealment  and  misrepresen- 
tation had  not  been  known  to  the  client  (2).  Though  lapse  of 
time  always  forms  an  ingredient  in  these  crises,  less  weight  will 
be  attached  to  it,  whilst  the  relation  between  the  parties  still 
continues  (a). 

If  no  accounts  have  been  kept,  or  there  has  been  any  mis-state-  Costs, 
ment  on  the  part  of  the  solicitor,  or  any  overcharges  in  his  un- 
settled account,  he  will  be  fixed  with  the  costs  (b). 


(5.)  Imm<yral  and  other  invalid  securities. 

Securities  given  for  an  immoral  consideration  are  void,  as  where  Immoral 
a  mortgage  or  annuity  is  given  to  a  woman  in  consideration  of  ***"*"  '  • 
future  illicit  intercourse  with  the  grantor  (c) ;  but  where  the 
security  is  given,  and  there  is  no  agreement  for  continuing  the 
cohabitation,  it  will  be  good  as  a  voluntary  bond  (rf),  even  though 
the  cohabitation  in  fact  continues  (e).  But  the  consideration  of 
prcemium  pudiciticB  or  discontinuance  of  the  cohabitation  is  not 
vaUd  (/). 

Upon  the  same  principle  of  public  policy,  securities  given  for  Securities  for 
obtaining  or  for  procuring  the  sale  of  a  public  office  of  trust  are  ^J^^^ 
void,  whether  the  office  be  or  be  not  one  the  sale  of  which  is  for- 
bidden by  statute  (g). 

Where  forged  securities  are  deposited  to  secure  a  previous  valid  Compomiding 
loan,  an  action  may  be  brought  on  the  original  consideration  with-   *  °^^' 
out  prosecuting  the  felon,  though  the  forged  acceptances  were  given 
up  in  return  for  promissory  notes  {h). 

A  deposit  by  a  married  woman  of  securities  held  to  her  separate 
use  to  cover  a  loss  occasioned  to  the  plaintiff  by  the  felony  of 
her  husband,  upon  condition  of  the  charge  being  withdrawn,  is 
illegal  (t). 

(«)  Chartery,  Trevelyan,  1 1  CI.  &  F.  714 ;  {d)  EiU  v.  Spencer,  Amb.  641. 

Ward  V.  Sharp,  32  W.  R.  684,  North,  J.  (e)   Ee    Vallanee,    26    Ch.     D.    863  ; 

(a)  Greeley  v.  Moutley,  4  De  G.  &  J.      60  L.  T.  474,  Kay,  J. 

96.    See  Lyddon  v.  Mose,  tup.    And  see  (/)  Beaumont  v.  Beeve,  10  Jur.  284, 

Blagrave  t.  Routh,  tup.  Q.  B. ;  Binnington  t.  Wallie,  4  £.  &  Aid. 

(b)  Davies  v.  Parry,  1  Giff.  174 ;  o  Jar.  660 ;  Gibson  y.  Biekiey  3  M.  &  S.  463,  is 
N.  8.  768 ;  J)etiUin  v.  Gale,  7  Vee.  683.  not  law. 

(c)  Gray   v.   Mathiae,   6    Vea.    286 ;  {g)  Law  v.  Z.  3  P.  Wms.  891 ;  Stack- 
Bullmore  t.  Willyanu,  32  Beav.  674 ;  9  pole  y.  JSarle,  2  Wils.  133. 

Jnr.  N.  S.  1116 ;   83  L.  J.  Ch.  461 ;  (A)  £xp.  Leslie,  20  Ch.  D.  131,  C.  A. 

Batty  V.  Chetier,  6  Beav.  103 ;  Smythe  v.  (i)  Whitmore  v.  Farley,  W.  N.  1881— 

Orifin,  13  Sim.  246.  8,  "Etj,  J. 
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Warrants  of        A  Bimilar  jurisdiction  has  been  exercised  by  Courts  of  law  over 
™«y-         debts  secured  by  warrants  of  attorney  to  enter  up  judgment^  and 
executions  for  an  excessive  sum  have  been  set  aside  or  reduced  to  a 
just  amount,  to  be  fixed  by  an  officer  of  the  Court  or  a  jury  (t). 


(6.)  Gaming  securities. 

It  may  not  perhaps  be  considered  irrelevant  to  add  to  this 
chapter  some  notice  of  the  law  relating  to  gaming  securities,  which 
has  been  considerably  altered  by  modem  statutes. 
16  Car.  II.  The  16  Car.  II.  c.  7  (since  repealed),  punished  fraudulent  gaming 

^'  or  betting  by  forfeiture  of  treble  the  sum  or  thing  won,  one  half 

to  the  king  and  one  half  to  the  loser,  if  sued  for  within  six  months, 
or  to  an  informer,  if  sued  for  within  twelve  months  afterwards.  By 
the  same  statute,  in  cases  of  excessive  gaming  (that  is,  above  100/.) 
on  credit^  the  contract  and  securities  for  money  are  avoided. 
9  Anne,  c.  14.  By  9  Anne,  c.  14,  notes,  bills,  bonds,  judgments,  mortgages  or 
other  securities  or  conveyances  for  or  in  consideration  of  money  lost 
or  lent  at  play  are  n^ade  utterly  void,  and  all  mortgages  and  in- 
cumbrances or  conveyances  of  lands  made  upon  that  consideration 
are  made  to  enure  to  the  use  of  the  person  next  in  remainder  or 
succession,  as  if  the  mortgagor  were  then  dead  {k) ;  and  payments 
made  on  such  securities  could  not  be  supported,  and  might  have 
been  recovered  back  in  equity  as  incidental  to  the  delivery  up  of 
such  securities  (/) ;  and  the  forfeiture  of  such  securities  under  the 
first  section  of  the  statute  of  Anne  was  held  not  to  be  a  penalty  of 
such  a  nature  as  to  protect  a  party  from  discovering  the  considera- 
tion for  the  security  on  which  the  action  at  law  was  brought  (»w). 

By  ss.  2  and  5  (now  repealed)  of  the  statute  of  Anne,  a  loser  of 
10/.  or  upwards  at  any  one  sitting  might  recover  it  back  within 
three  months  afterwards,  and  the  winner  was  made  subject  to  heavy 
penalties ;  and  it  has  been  held  in  the  Exchequer,  contrary  to  what 
was  S€dd  by  Lord  Hardwicke  in  Rawden  v,  8Aadwell(l)y  that  this 
limitation  of  time  was  applicable  to  money  paid  on  securities  given 
at  play,  as  well  as  to  money  paid  on  the  spot  (A). 

(i)  Shaw  y.  Jfarq.  of  Worcester,  6  Bing.  and  Matcden  t.  Shadwtll,    Ambl.   269 ; 

385.  Smith  t.  Bond,  tup.;  and  s.  2  of  the 

{k)  Bee  Smith  y.  Bond,  11  M.  &  W.  statnte  of  Anne. 

668.  H  Sloman  y.  KeUy,  4  T.  &  G.  169; 

(/)  1  Fonbl.  Eq.  Bk.  1,  Ch.  4,  8.  6;  and  3  •*.  673. 
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By  5  &  6  Wm.  IV.  0.  41,  so  much  of  the  above  Acta  as  declares  s&e  Wm. 
"  noiesy  bilby  or  mortgagen  "  to  be  void  is  repealed,  and  the  said  ^"  *^' 
Acts  are  made  to  operate  as  if  they  had  enacted  that  every  such 
"  note,  bill,  or  mortgage  "  should  be  deemed  to  have  been  made, 
drawn,  accepted,  given,  or  executed  for  an  illegal  consideration. 
The  Act  also  repeals  that  part  of  the  statute  of  Anne  relative  to 
incumbrances  on  land  enuring  to  the  benefit  of  the  remainderman, 
&o.,  and  enacts  that  the  money  paid  by  the  drawer,  &c.  upon  such 
**  billy  notey  or  mortgage  "  to  the  indorsee,  holder,  or  assignee  thereof, 
shall  be  taken  as  paid  to  the  use  of  the  party  to  whom  the  security 
was  originally  given,  and  be  recoverable  from  him  by  action  at 
law  (n) 

This  Act  was  passed  for  the  relief  of  purchasers  of  such  securities 
for  valuable  consideration  without  notice. 

But  even  under  the  old  law  the  Court  would  not  set  aside  a 
judgment  founded  on  a  warrant  of  attorney,  given  to  secure  a 
gaming  debt,  as  against  a  purchaser,  if  the  debtor  had  represented 
before  the  purchase  that  the  debt  was  a  valid  one  (0). 

It  may  be  remarked  that  5  &  6  Wm.  IV.  c.  41,  only  alters  the 
operation  of  the  prior  Acts  as  to  bilby  noteSy  or  mortgages;  whether 
this  will  be  held  to  apply  to  other  securities  is  to  be  seen.  But  it 
has  been  decided  that,  as  to  judgments,  these  prior  Acts  only  avoid 
voluntary  judgments  given  by  the  loser  at  play,  either  to  the 
winner  or  to  some  one  for  his  benefit,  as  a  security  for  money  lost, 
and  do  not  avoid  a  judgment  obtained  adversely  by  an  innocent 
party,  or,  as  it  seems,  by  the  winner  himself ;  but  the  defendant 
should  set  up  the  illegality  of  the  security  as  an  answer  to  the 
action  {p) ;  and  the  Act  of  Wm.  IV.  was  held  not  to  be  retro- 
spective. By  a  still  later  statute  {q)y  16  Car.  II.  c.  7,  and  so  much 
of  the  statute  of  Anne  as  vroA  not  altered  by  the  last-mentioned 
statute,  are  repealed. 

It  was,  until  lately,  considered,  upon  the  authority  of  Robinson  v. 
Bland  (r),  that  there  was  a  distinction  between  money  lent  and 
money  lost  at  play ;  that  in  the  former  case  the  statute  of  Anne 
avoided  the  security,  but  that  the  contract  for  payment  was  good ; 
whilst  in  the  latter  case,  if  the  sum  lost  exceeded  100/.,  the  statute 
of  Car.  II.  avoided  both  the  security  and  the  contract ;  but  it  was 

(»)  See  Qilpin  y.  ClutUrhuek,  13  L.  T.  (p)  Lane  v.  Chapman,  11  A.  &E.  966; 

71,  189,  159,  Q.  B.  Chapman  v.  Lane,  vb,  980. 

\o)  Davison  y.  ^ankUn,   1  B.  &  Ad.  (9)  8  &  9  Viot.  0.  109,  s.  15. 

142.  (r)  2  Burr,  1077. 
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8  &  9  Yiot. 
0.  109,  B.  18. 


The  result. 


Bubeequently  decided  that  where  the  game  was  illegali  the  oontraot 
for  payment  of  money  lent  or  lost  at  play  waa  void,  as  well  as  the 
security,  by  the  statute  of  Anne  («).  But  neither  the  Act  of 
Charles  nor  that  of  Anne  applied  to  gaming /or  readt/  money  (except 
that  a  sum  lost  to  the  amount  of  10/.  was  recoverable  under  the 
2nd  section  of  the  Act  of  Anne),  and,  therefore,  a  sweepstake  of 
21.  a  head  was  held  to  be  recoverable  by  the  winner,  as  a  gaming 
for  ready  money  (t). 

Money  lent  to  pay  a  debt  due  by  gaming  is  not  within  5  &  6 
Wm.  IV.  (w)  0.  41. 

The  statute  8  &  9  Vict.  o.  109,  s.  18,  provides,  "  that  all 
contracts  or  agreements^  whether  by  parol  or  icriting^  by  way  of 
gaming  or  wagering^  shall  be  null  and  void ;  and  that  no  suit  shall 
be  brought  or  maintained  at  law  or  in  equity  for  recovering  any  sum 
of  money  or  valuable  thing  alleged  to  be  won  upon  any  wager,  or 
deposited  in  the  hands  of  any  person  to  abide  the  event  on  which  any 
wager  shall  have  been  made ;  provided  always,  that  this  enactment 
shall  not  be  deemed  to  apply  to  any  subscription  or  contribution,  or 
agreement  to  subscribe  or  contribute,  for  or  towards  any  plate, 
prize,  or  sum  of  money,  to  be  awarded  to  the  winner  or  winners  of 
any  lawful  game,  sport,  pastime,  or  exercise"  {x).  The  Act  also 
makes  a  party  who  wins  money,  &o.  by  way  of  fraud  practised  in 
gaining  or  wagering,  punishable,  as  obtaining  money  under  false 
pretences  (y). 

The  result  seems  to  be. 

That  any  gaming  or  wagering  contract  or  agreement  is  now 
clearly  void,  and  cannot  be  enforced  : 

That  the  securities  given  for  money  won  by  any  gaming  or 
wagering  (or  at  least,  bills,  notes,  and  mortgages  given  as  such 
securities),  though  now  no  longer  totally  void,  can  be  enforced  by 
a  transferee  for  valuable  consideration  without  notice,  and  by  no 
other  person  (s) : 

That  if  voluntary  judgments  and  securities  other  than  "  Ji7&, 


(*)  M'Kinell  v.  Bobimon,  3  M.  &  W. 
434.  And  see  Toung  v.  Moore,  2  Wila. 
67 ;  AppUgarth  v.  Colley,  10  M.  &  W. 
723,  732  ;  Thorpe  v.  Coleman^  1  C.  B.  990. 

{t)  AppUgarth  v.  Colley^  sup. 

(u)  Aleinbrooh  v.  Hally  2  Wils.  309 ; 
Barjeau  v.  WalmtUy,  Str.  1248;  Exp. 
Tyke,  8  Ch.  D.  764,  C.  A. 

(:c)  8.  18. 


(y)  S.  17. 

{z)  See  the  preamble  of  the  Act  of 
"Wm.  rV.  which  seems  to  warrant  this 
assertion,  and  also  to  bring  other  securi- 
ties besides  biUs,  notes  and  mortgages 
within  the  scope  of  the  Act.  See  Hawker 
V.  HaOeweU,  2  Sm.  &  G.  194  ;  2  Jur.  N. 
S.  637;  afiOrmed  on  other  gronnda,  ib, 
794. 
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noteSf  and  mortgages  "  be  untouched  by  the  statute  of  Wm.  IV.  yet 
it  would  seem  that  the  statute  of  Vict,  would  be  a  bar  to  their 
being  enforced  independently  of  the  ordinary  doctrines  of  law 
and  equity ;  and  in  such  case  a  purchaser  for  valuable  considera- 
tion, holding  such  judgment  or  security,  would  seem  not  to  be 
protected: 

That  judgments  recovered  adversely  agamst  the  loser  remain  as 
before  the  late  Acts: 

That  gaming  securities  may  be  set  aside  and  ordered  to  be 
delivered  up  {a) : 

That  at  common  law  money  paid  by  the  loser  to  the  winner  can 
only  be  recovered  back  while  the  contract  is  executory  (ft) : 

That  probably  the  Court  still  could,  on  setting  aside  gaming 
securities,  decree  money  paid  on  them  to  be  repaid  {c).  The 
ground,  however,  on  which  Eatcden  v.  ShadweU{a)  was  decided, 
viz.,  that  the  security  was  totally  void  by  the  statute,  is  now  gone ; 
and  it  must  be  observed,  that  in  that  case  only  part  of  the  money 
secured  had  been  paid : 

•  That  money  paid  to  the  transferee  of  gaming  securities,  or,  at 
least,  of  a  bill,  note,  or  mortgage,  for  valuable  consideration  with- 
out notice,  is  recoverable  from  the  party  to  whom  the  security  was 
originally  given,  as  money  paid  for  his  use  (rf). 

The  distinction  between  these  cases  and  those  in  which  the 
transaction  is  illegal  and  subject  to  penalties  is  obvious  {e). 

But  it  would  seem  that  money  deposited  with  a  stakeholder 
cannot  now,  on  the  ground  of  playing  for  ready  money,  be  re- 
covered by  the  winner  (/) ;  though  it  seems  that  any  one  of  the 
depositors  who  has  repudiated  the  wager  before  the  time  fixed  for 
its  determination,  or  even  before  the  money  is  paid  over,  may  re- 
cover back  the  sum  deposited  by  him  from  the  stakeholder,  as  fully 
as  he  could  before  the  Act  {g). 

It  seems  that  the  efFect  of  the  proviso  at  the  end  of  s.  18  of  the 
stat.  of  Vict,  is  to  render  valid,  or  rather  to  save  out  of  the  opera- 


(a)  See  Eaiodm  v.  Shadwell,  Amb. 
269  ;  Wynne  y.  Callander,  1  Buss.  293 ; 
Story's  Eq.  Jnr.  s.  303. 

ip)  See  Haatehw  y.  Jackwn,  8  B.  &  G. 

226. 

(«)  See  Hawden  t.  Shadwdl,  sup.  But 
see  the  judgment  of  Lord  Talbot,  in 
Boianquet  t.  Dathtcood,  Cas.  t.  Talb.  38. 

(rf)  6  &  6  Wm.  IV.  0.  41 ;  Gilpin  v. 
Clutterbuek,  13  L.  T.  71, 139, 169,  Q.  B.; 


Jeseop  V.  Zutwyehe,  10  Exc.  614  ;  Mose- 

wame  v.  Billing,  16  0.  B.  N.  S.  316 ; 

liteh  v.  Jonesy  6  E.  ft  B.  238. 
(e)  Fiaher  v.  Bridges,  3  t*.  642. 
(/)  See  Applegarth  v.  Colley,  sup, 
(^)  Vamey  v.  Hickman,  6  C.  B.  271 ; 

17  L.  J.  G.  P.  102.  And  see  Hastelotoy. 

Jackson,  sup, ;  Sodson  t.  Terrill,  1  Gr.  & 

M.  797.  And  see  Gaity  t.  Fields  9  Q.  B. 
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tion  of  the  former  part  of  the  clause,  any  subscription  or  oontribu- 
tioQ  to  abide  the  event  of  a  lawful  game,  though  the  subscribers 
themselves  are  the  parties  engaged  in  the  game,  and  that  the  winner 
may  recover  the  money  so  subscribed  or  agreed  to  be  subscribed  (A) ; 
Hone  race,  and  thus,  where  a  foot  race  or  horse  race  takes  place  between  two  or 
more  parties,  each  of  whom  deposits  a  sum  with  a  stakeholder, 
such  deposit  may  be  recovered  by  the  winner;  and  yet,  by  a  struige 
anomaly,  the  security  given  for  such  money  may  be  illegal,  and 
money  paid  on  such  security  may,  perhaps,  be  recovered  back  under 
the  statutes  of  Anne  and  Wm.  IV.  (h). 

In  Applegarth  v.  CoHey  (/),  before  the  statute  of  Vict.,  a  horse 
race  for  money  raised  by  the  parties  themselves  was  said  to  be 
within  the  statute  of  Anne,  but  it  was  said  that,  since  the  repeal  of 
13  Geo.  II.  c.  19,  by  3  &  4  Vict.  c.  6,  there  was  nothing  to 
prevent  a  race  for  a  sum  of  money  given  by  a  stranger  by  way  of 
3)rize. 

Horse  racing  was  by  13  Geo.  II.  c.  19  declared  to  be  illegal, 
unless  the  stake  was  50/.  at  least,  or  the  race  was  held  in  certain 
places  named  in  the  Act.  But  wagers  even  on  such  legal  races 
were  illegal,  at  least  if  exceeding  10/.  (/:),  and,  it  seems,  are  void  in 
all  cases,  since  8  &  9  Vict.  c.  109,  s.  18. 

Gambling  in  the  foreign  funds  is  not  within  the  Stock  Jobbing 

Act(/). 

Where  judgment  has  been  obtained  in  an  action  on  the  contract, 
in  which  the  illegality  within  the  above  statutes  was  not  set  up,  it 
cannot  be  impeached  (m). 
18  Geo.  II.  By  18  Geo.  II.  c.  34,  Courts  of  equity  were  empowered  to  make 

a  decree  in  suits  to  enforce  payment  under  transactions  contrary  to 
9  Anne,  c.  14,  and  in  several  cases  have  accordingly  given  relief  by 
ordering  the  delivery  up  of  securities  («). 

9  Anne,  c.  14,  enacted  (o)  that  persons  liable  to  be  sued  for 
money  or  valuables  under  the  statute  should  be  compelled  to  give 
discovery  (p).    The  repeal  by  8  &  9  Vict.  c.  109,  of  the  Act  of 

(h)  Joi^y  V.  JTamoW,  6  C.  B.  818 ;  17  (m)  Lam  t.   Chapman^   11  A.  &  E. 

L.  J.  C.  P.  216.  966,  980. 

(t)  10  M.  &  W.  723.  («)  Newman  v.  Franco^  2  Anst.  619; 

{k)  Ooodbum  v.  MarUy,  2  Stn.  1169 ;  Andrewi  y.  Berry ^  3  f3.  634 ;  Baufden  y. 

ShUlito  y.  Theed,  7  Bing.  406 ;  Pugh  y.  Shadwell^  Amb.  269 ;   Wynne  y.  CaUm" 

Jenkine,   1   Q.  B.   631;    6  Jur.    1082;  der,  1  Buss.  293;  Barker  r.  Alcoek,  Yo. 

Oreville  y.  Chapman^  8  Jur.  190,  Q.  B.  361. 

(q  Oakley  y.  Biybyy   2  Bing.  N.   0.  ,  (o)  Sect.  3. 

782 ;  WelU  y.  Pbrtery  ib.  722 ;  7  Geo.  2,  {p)  Sari  JAe^field  y.  Bond,  6  Boay.  88. 
0.  8. 


0.  34. 
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Anne,  and  of  that  part  of  the  Act  of  Geo.  II.  which  relates  to  it, 
appears  to  leave  the  matter  subject  to  the  general  rules  of  Courts 
of  equity,  concerning  answers  which  would  expose  a  defendant  to 
criminal  prosecution. 

If  a  loan  be  placed  by  the  lender  in  the  hands  of  the  borrower  as 
the  lawful  owner  of  it  to  dispose  of  as  he  pleases,  a  security  for  its 
repayment  will  be  good,  although  the  lender  may  have  expected  to 
be  paid  out  of  it  the  amount  of  bets  won  by  him  from  the  borrower; 
but  if  it  were  lent  under  an  agreement  that  the  bets  should  be  paid 
out  of  it,  the  security  will  be  bad  as  a  colourable  evasion  of  9  Anne, 
0.  14,  and  5  &  6  Wm.  IV.  c.  41  (q). 

A  bond  to  secure  moneys  agreed  to  be  paid  to  avoid  pecuniary 
and  other  liabilities,  arising  from  the  non-payment  of  racing  debts, 
is  good  (r). 

Securities  given  as  a  reward  for  procurement  of  marriage  (com-  Marriage 
menly  called  man^iage  brocage)  with  a  particular  person  are  also 
void  as  contrary  to  that  freedom  of  choice  in  marriage  which  is 
encouraged  by  public  policy.  Such  securities  may  be  ordered  to 
be  delivered  up,  and  sums  already  paid  under  them  to  be  re- 
turned («). 


(q)  mU  V.  Fox,  4  H.  &  N.  359 ;  Fish. 
Mtg.  241,  ed.  4. 

(r)  Bubh  V.  Telverton,  9  Eq.  471,  M.  R. 
And  flee  as  to  the  legality  of  flnoh  a  debt 
in  other  respects,  Johnson  v.  Latley,  12 
C.  B.  468. 


(«)  Drury  v.  Hooke,  1  Vem.  411 ; 
Stribblehill  v.  Brett,  2  ih,  446 ;  Smith  v. 
Bruningy  ib.  392.  See  Smith  y.  AykweU, 
3  Atk.  566;  and  Shirley  v.  Martin,  3 
P.  Wms.  74,  n,  per  Lord  Hardwicke; 
Cole  V.  Gibson,  1  Ves.  S.  606 ;  Eall  v. 
Potter,  3  Lev.  411 ;  3  P.  Wms.  392,  n. 
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(1.)  Stat.  3  8f4:  Wm.  IF.  c.  27,  s.  42. 

By  3  &  4  "Wm.  IV.  o.  27,  s.  42,  it  is  enacted  that  no  arrears  of 
rent  or  of  interest  in  respect  of  any  sum  of  money  charged  upon 
or  payable  out  of  any  land,  or  in  respect  of  any  legacy,  or  any 
damages  in  respect  of  any  such  arrears  of  rent  or  interest,  shall  be 
recovered  by  any  distress,  action,  or  suit,  but  tcithin  six  years  next 
after  the  same  respectively  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been  given  to 
the  person  entitled  thereto,  or  his  agent,  signed  by  the  person  by 
whom  the  same  was  payable,  or  his  agent. 

But  the  section  contains  a  proviso  that  where  any  prior  mort- 
gagee or  other  incumbrancer  shall  have  been  in  possession  of  any 
land,  or  in  the  receipt  of  the  profits  thereof,  within  one  year  next 
before  an  action  or  suit  shall  be  brought  by  any  person  entitled  to 
a  subsequent  mortgage  or  other  incumbrance  on  the  same  land, 
the  person  entitled  to  such  subsequent  mortgage  or  incumbrance 
may  recover  in  such  action  or  suit  the  arrears  of  interest  which 
shall  have  become  due  during  the  whole  time  that  such  prior 
mortgagee  or  incumbrancer  was  in  such  possession  or  receipt  as 
aforesaid,  although  such  time  may  have  exceeded  the  said  term  of 
six  years  {a). 

(a)  S.  42.    And  see  inf.  p.  984. 
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(2.)  Stat.  3  §•  4  Wm.  IV.  c.  42,  «.  8. 

By  3  &  4  Wm.  IV.  o.  42,  s.  3  (which  came  into  operation  some 
months  previous  to  the  last-mentioned  Act),  all  actions  of  covenant 
or  debt,  upon  any  bond  or  other  specialty,  shall  be  commenced 
and  sued  within  ten  years  after  the  end  of  the  then  session  (1833), 
or  within  twenty  years  after  the  cause  of  such  action  or  siiit,  and 
not  after. 


(3.)  Conflict  between  the  two  statutes. 

Thus,  though  the  mortgagee  can  only  recover  six  years'  arrears 
against  the  land  mortgaged  under  3  &  4  Wm.  IV.  c.  27,  s.  42,  yet 
in  action  of  covenant  he  could  recover  twenty  years'  interest  under 
3  &  4  Wm.  rV.  c.  42,  s.  3. 

Upon  the  construction  of  these  two  Acts  it  has  been  decided  that 
they  are  to  be  reconciled  by  treating  s.  3  of  c.  42  as  an  exception 
out  of  the  operation  of  the  former  Act  (ft). 

It  seems  that  s.  42  of  c.  27  is  equally  operative  to  prevent  Applicable  to 
the  mortgagee  from  recovering  more  than  six  years'  arrears  of  ^^f^Jet^"^ 
interest  in  a  redemption  suit  instituted  by  the  mortgagor,  as  it  ol<»«re  snits. 
would  be  in  the  case  of  a  foreclosure  suit  by  the  mortgagee ;  since 
although  a  suit  for  redemption  cannot  be  considered  as  a  suit 
for  recovering  money,  yet  the  terms  of  the  redemption  must  be  the 
same  {c). 

It  is  now  settled  that  the  remedy  against  the  land  under  the 
former  statute  (c.  27)  was  not  extended  by  reference  to  the  personal 
remedy  under  the  latter  (c.  42) ;  nor,  on  the  other  hand,  was  the 
personal  remedy  abridged  by  reference  to  that  against  the  land ;  so 
that  a  mortgagee  to  whom  more  them  six  years'  arrears  of  interest 
are  owing  on  a  mortgage,  containing  the  usual  covenant  for  pay- 
ment, is  on  the  footing  of  a  secured  creditor  in  respect  of  the 
principal  and  six  years'  arrears,  and  of  an  unsecured  creditor  in 
respect  of  the  remainder  of  the  arrears  (d). 


{b)  Faget  v.  FoUy,  2  Bingr.  N.  C.  679 
Straehm  r.  Thomaty  12  A.  &  E.  666 
Mimning  v.  Fh4lp$^  24  L.  J.  Exo.  62 
Momfrey  v.  Oery^  7  C.  B.  667. 

(«)  iHf  Tigier  v.  Lee,  2  Ha.  826,  336 
Sinclair  t.  Jackson,  17  Beav.  406. 

(d)  2  Bar.  Gonv.  671,  ed.  3 ;  21,  22, 
ed.  4 ;  BunUr  ▼.  Ifoekolds,  1  Hao.  & 
Gknrd.    640  ;    orennilmg  Du  Vigier  y. 


Lee,  sup, ;  Hughes  v.  KeUy,  3  Dr.  &  W. 
482 ;  Lord  St.  Leon.  Real  Prop.  St.  147, 
148,  ed.  2 ;  Shaw  y.  Johnson,  1  Dr.  & 
Sm.  412 ;  7  Jar.  N.  S.  1006 ;  Sinclair 
y.  Jackson,  sup, ;  Harrison  y.  Duig- 
nan,  2  Dr.  &  W.  296 ;  Sound  y.  Sell, 
30  Beay.  121;  7  Jur.  N.  8.  1183; 
Faget  y.  Foley,  2  Bingr.  N.  0.  679 ;  8 
Scott,  120 ;  Sims  y.  Thomas,  12 A.  &£.  636. 
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Tacking  of  The  plaintiffs,  co-heirs  of  the  mortgagor,  were  not  allowed  to 

ta^^  J.        redeem,  except  upon  payment  of  twenty  years'  arrears,  on  the 

l>eir.  ground  that  a  mortgagee  is  allowed  as  against  the  heir  (although 

not  against  the  original  debtor  himself)  to  tack  an  unsecured 

specialty,  binding  the  heir  to  the  mortgage  debt(f).     This  decision 

appears  to  be  disapproved  of  (/),  but  must  be  taken  as  law. 


(4.)  Express  trust 

As  a  general  rule  s.  42  was  not  applicable  where  the  relation  of 
trustee  and  cestui  que  trust  was  established  between  the  parties  (^), 
as  falling  within  s.  25  (h).  However,  where  the  beneficiary  had 
allowed  a  very  long  time  to  elapse  without  attempting  to  enforce 
the  trust,  the  Court  restricted  the  interest  to  six  years,  on  the 
principle  of  the  statute  (i). 

And  now,  oven  in  the  case  of  express  trusts,  only  six  years' 
interest  is  recoverable  on  money  or  legacies  charged  on  land  or 
rent  (A-). 


Tolls. 


Canal  Co. 


Mono^ 
'^charffed 
on  land." 


(6.)  Cases  mthin  s,  42. 

A  mortgage  of  tolls  is  not  within  3  &  4  Wm.  IV.  o.  27,  s.  42 ; 
and  therefore  in  such  case  more  than  six  years'  arrears  of  interest 
are  recoverable  (/).  But  a  mortgage  by  a  canal  company  of  the 
canal  and  works  wth  the  rates  is  within  the  Act  (m). 

A  mortgage  by  a  residuary  legatee  of  his  share  in  the  residue, 
which  consisted  of  a  mortgage  on  land,  is  not  a  charge  on  real 
estate  within  this  section  («).  Nor  the  surplus  moneys  of  an  estate 
sold  under  a  power  of  sale  by  a  trustee  for  a  mortgagee  and  paid 


(e)  Blvy  y.  Norwood^  6  Do  G.  &  S. 
240  ;  16  Jut.  493.    See  8up.  p.  882. 

(/)  Lord  St.  Leon.  Real  Prop.  St. 
148,  ed.  2\  R»  Stead's  Miff.  EstaUa,  2 
Ch.  D.  718,  V.  C.  Malins.  And  see 
Sinclair  v.  Jackson^  17  Beay.  405  ;  contra 
Wheeler  y.  HoweU,  3  K.  &  J.  198.  See 
Vincent  y.  Ooing^  1  Jo.  &  Lat.  697. 

(^)  Gough  y.  BuU^  16  Sim.  45;  17 
L.  J.  Ch.  486.  And  see  Roeh  y.  CaUen, 
6  Ha.  531,  536 ;  FhUlipt  y.  Munninge^  2 
Ky.  &  Cr.  309 ;  Ohee  y.  Biehop,  1  De  G. 
F.  &  Jo.  137 ;  6  Jar.  N.  S.  132 ;  MtUlow 


y.  Bigg,  18  Eq.  248,  V.  C.  HaU ;  Be 
Lowe's  Settlement,  30  Beay.  95 ;  see  inf. 
p.  992. 

(A)  Set  out,  inf.  p.  1005. 

(t)  Thomson  y.  Eaettoood,  2  App.  C. 
215. 

(*)  37  &  38  Vict.  c.  57,  s.  10 ;  setont, 
inf.  p.  993. 

(Q   MeUish  y.  Brooke,  3  Beay.  22. 

(m)  Eodges  y.  Croydon  Canal  Co.  ib.  86. 

(fi)  Smith  y.  EiU,  9  Ch.  D.  143,  V.  0. 
Hall. 
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into  Court  (o).    But  a  fund  arising  from  the  proceeds  of  the  sale 
of  land  is  "  money  payable  out  of  land  "  within  the  section  (/>). 

Only  six  years'  arrears  of  interest  can  be  recovered  upon  debts  Judgmenta.  * 
secured  by  judgments,  as  they  are  sums  of  money  charged  upon  or 
payable  out  of  land.  And  as  far  as  the  bar  of  the  statute  operates 
in  this  respect  for  the  protection  of  real  estate,  to  the  same  extent 
the  personal  estate  is  protected  (^).  And  this  applies  to  a  judg- 
ment on  a  bond  and  warrant  with  a  penalty  in  Ireland  (r) ;  also  to 
debts  secured  by  judgment  («).  Judgment  creditors  are  within  the 
operation  of  o.  27,  s.  42,  but  not  of  c.  42,  s.  3,  so  that  they  cannot 
recover  more  than  six  years'  arrears  of  interest,  either  out  of  the 
real  or  personal  estate  (t).  They  are  in  this  respect  on  the  same 
footing  as  a  mortgagee,  who  having  no  covenant  for  the  payment 
of  the  debt  is  merely  a  simple  contract  creditor  (t^).  But  qucere 
this  :  as  to  the  arrears  beyond  six  years  he  is  no  creditor. 

The  word  "rent"  means  rent  charged  on  land  and  not  rent  Rent. 
reserved  on  a  lease,  semhle  (r). 

Where  there  is  a  charge  on  real  estate  situate  in  a  colony  in  Land  in 
which  3  &  4  Wm.  IV.  c.  27  is  not  in  force,  arrears  of  interest  are 
recoverable  for  more  than  six  years  (y) ;  although  the  question  arose 
in  a  suit  in  England. 

The  section  applies  to  legacies  charged  on  personal  estate  Legaj^^and 
alone  (2) ;  but  an  annuity  charged  on  personal  estate  only  is  not 
within  this  section,  not  being  "interest  in  respect  of  any  legacy  "(rt). 
An  annuity  charged  on  real  estate  is  within  the  section,  for  by  the 
interpretation  clause  (s.  1),  the  word  "  rents  "  includes  annuities 
charged  on  the  land  (6).     The  point  does  not  appear  to  have  been 


annuif^. 


(0)  Edmunds  y.  JFauffh,  1  Eq.  418, 
y.  C.  Kindersley  ;  questioning  Mason  y. 
Broadbeni^  33  Beay.  296.  See  Re  St€ad*s 
Miff.  Estates,  sup. 

{p)  Bowyer  y.  Woodman,  3  Eq.  313, 
V.  C.  Wood.    See  Mutlow  y.  Biffg,  sup. 

(q)  Henry  Y.  Smith,  2  Dr.  &  W.  381. 

(r)  lb.;  and  O'KeUyY.  Bodkin,  2  Ir. 
Eq.  Bep.  361 ;  3  ib.  390 ;  oyeiraling 
Keahf  y.  Bodkin,  1  Sansse  &  Sen.  211,  220. 

(s)  Hefiry  y.  Smith,  sup.  See  3  &  4 
Vict.  c.  106,  s.  26;  Sag.  B.  P.  St. 
p.  134;  Kealy  y.  Bodkin,  sup.  contra, 
Bot  see  (/Kelly  y.  Bodkin,  sup.;  Du 
Vtgier  y.  Lee,  2  Ha.  326 ;  Vincent  y.  Going, 
tup. 

(Q  Henry  y.  Smith,  tup. ;  Oretnway  y. 


Bromjield,  9  Ha.  201. 

(m)  Hodges  y.  The  Croydon  Canal  Co. 
sup.;  2  Day.  Cony.  573,  ed.  3 ;  20,  ed.  4. 

(ar)  Paget  y.  Foley,  2  Bing.  N.  C.  679; 
Hartshorns  y.  Watson,  4  ib.  183.  But 
see  Exp.  Bayly,  22  L.  J.  Bk.  26. 

(y)  Pitt  y.  Lord  Baere,  3  Ch.  D.  295, 
V.  C.  HaU ;  not  following  Jacquet  y.  /, 
27  Beav.  332.  See  Sutton  y.  S.  W.  N. 
1883—88,  Chitty,  J. 

(c)  Sheppard  y.  Buke,  9  Sim.  667; 
Henry  y.  Smith,  iup. ;  Stafford  y.  S. 
4  Jut.  N.  S.  149,  L.JJ. 

(a)  Roeh  y.  Callen,  6  Ha.  531 ;  Bt 
AshweWs  Tr.  Johns.  112. 

(b)  Francis  y.  Qrover,  5  Ha.  39;  Be 
AshweWs  Tr.  sup. 
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««8uit." 


taken  in  (c).  A  sum  chained  on  land  and  payable  by  annual 
instalments  is  witbin  it  {d). 

Wbere  mortgaged  property  is  taken  under  tbe  Lands  Clauses 
Consolidation  Act,  a  petition  by  the  mortgagee  for  payment  out 
of  tbe  proceeds  of  sale  is  ''a  suit''  for  tbe  recoyery  of  money 
under  it  {e). 

It  bas  been  intimated  tbat  tbe  section  limiting  tbe  recovery  of 
aixears  does  not  apply  to  proceedings  initiated  by  tbe  mort- 
gagor (/). 

A  mortgage  of  a  reversionary  interest  witb  a  covenant  to  capitalize 
tbe  interest  does  not  fall  witbin  tbis  section  (^), 


**  Inomn- 
bnnoer." 


Berenioiiary 
interest. 


(6.)  The  exception  in  the  proviso  to  8.  42. 

Under  tbe  proviso  to  s.  42  (A),  tbe  assignment  to  a  trustee  for 
tbe  purchaser  of  an  estate  of  outstanding  terms  affecting  it,  and  of 
judgments  on  wbicb  elegits  bad  been  issued,  does  not  constitute 
tbe  purchaser  an  ''incumbrancer,"  so  as  to  prevent  tbe  operation  of 
tbe  statute  on  tbe  claim  of  the  mortgagee  (t). 

Tbe  fact  of  tbe  estate  or  interest  mortgaged  being  reversionary 
does  not  bring  tbe  case  witbin  tbe  proviso,  or  prevent  tbe  operation 
of  this  section  (k) ;  although  tbe  reason  given  tbat  tbe  mortgagee 
of  tbe  reversionary  interest  might  have  foreclosed  or  sold  (/),  was 
equally  applicable  to  the  incumbrancer  excepted  by  the  proviso ; 
and  all  these  cases  of  reversionary  interest  seem  to  fall  witbin  the 
reason  and  purpose  of  the  exception  (m). 

Under  tbis  view  a  question  may  arise  whether  this  section 
applies  to  a  legacy  where  there  are'  no  funds  to  meet  it  until  the 
death  of  an  annuitant  (n) ;  imtil  there  is  a  fund,  tbe  legatee  cannot 


{c)   WheeUr  v.  Hoicell^  3  K.  &  J.  201. 

(d)   Uppingiony.  Tarrant,  12  Ir.  Ch.262. 

{e)  Me  Stead's  Mtg.  Estates,  2  Ch.  D. 
262,  713,  V.  0.  Malins;  Be  Slater's  2V. 
11  Ch.  D.  227,  V.  C.  Bacon. 

(/)  Edmunds  v.  JFattffh,  1  Eq.  418, 
V.  C.  Kinderdey,  sed  qu, ;  2  Dav.  Cony. 
673,  ed.  3. 

(g)  Clarkson  y.  Henderson ,  14  Ch.  D. 
348,  V.  C.  Hall. 

(A)  Sup,  p.  980. 

(t)  Chinnery  Y.  Evansy  11  H.  L.  116; 
10  Jar.  N.  S.  866. 


(k)  Vincent  y.  Going,  1  J.  &  L.  697, 
701 ;  Sinclair  y.  Jackson,  17  Beay.  406; 
Rumble  y.  IT.  24  Beay.  639;  3  Jnr. 
N.  S.  1289 ;  Eowger  y.  Woodman,  3  Eq. 
313,  V.  C.  Wood;  and  Smith  y.  Bill, 
9  Ch.  D.  143,  V.  C.  HaU;  Lord  St. 
Leon.  B.  P.  St.  148,  ed.  2 ;  J20  Slater's 
Tr,  sup,,  oyerroling  Wheeler  y.  Sowell^ 
sup. 

(/)  Sinclair  y.  Jackson,  sup. 

(m)  V.  C.  HaU,  9  Ch.  D.  160. 

(n)  Bright  y.  Lareher,  27  Beay.  130, 
186. 
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be  said  to  choose  to  let  the  interest  fall  in  arrear(o),  or  to  be  guilty 
of  any  neglect  in  bringing  the  action  (p). 

Similarly  an  infant's  oletim  does  not  fall  within  this  section,  on 
the  principle  that  there  is  no  laches  (q)»  And  a  claim  for  interest 
upon  unpaid  purchase  money  was  held  not  to  fall  within  it  as  the 
interest,  although  running,  oould  not  be  said  to  be  due  or  in  arrear 
until  the  title  was  complete  (r). 


(7.)  From  what  time  the  six  pears  run. 

Where,  a  creditor  comes  in  under  a  suit,  the  six  years  are 
reckoned  irom  the  time  when  the  daim  was  carried  in  («). 

Where,  an  action  is  brought  against  a  legatee  to  ascertain  priori- 
ties, and  the  legatee  is  held  entitled  only  to  six  years'  arrears,  the 
time  ifl  reckoned  from  the  commencement  of  the  action  (t). 

(8.)  Acknotcledgment  by  whom. 

An  acknowladgmant  by  the  mortgagor  will  not  under  this  sec« 
tion  deprive  an  intermediate  mortgagee  of  the  benefit  of  the 
statute  {u).  An  acknowledgment  signed  by  the  mortgagor  is  not, 
as  against  such  intermediate  mortgagee,  an  acknowledgment  by 
the  ^'  person  by  whom  the  same  was  payable,  or  his  agent ;"  the 
acknowledgment  must  be  confined  to  the  interest  of  the  person 
giving  the  acknowledgment  {ii) ;  and  the  acknowledgment  to  bo 
effectual  must  be  to  a  person  entitled  to  receiye  the  money  (a?). 

'    (o)  Edmunds  y.  TTaughy  tup.    See  FUt  (<)  Hughes  y.  JFUliams,  3  Hao.  &  G. 

y.  Lord  Daere^  3  Ch.  D.  299,  V.  C.  Hall.  688  ;  Harrison  y.  Duiffnan,  2  Dr.  &  W. 

{p)  Hiekman  y.  TTpsall,  4  Ch.  D.  148.  296. 

(q)  Hicks  y.  Salliit,  3  De  G.  M.  &  G.  (u)  Balding  y.  Lane,  1  De  G.  J.  &  Sm. 

782,  816  ;  18  Jar.  915 ;  9  Ch.  D.  148.  122 ;  9  Jur.  N.  S.  506 ;  reyersing  8  Gi£P. 

(r)  Toft  y.  Stevenson,  5  Be  G.  M.  &  G.  561 ;  8  Jnr.  N.  S.  407  ;  explained  in 

735.  Chinnery  y.  Evans,  sup, 

(•)  Hunter  y.  Noekolds,  1  Mac.  &  G.  {x)  Holland  y.  Clark,  1  T.  &  C.  C.  C. 

640;  Henry  y.  Smith,  2  Dr.  &  W.  381,  151. 
392 ;  Oreenway  y.  BromJIeld,  9  Ha.  201. 
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(1.)  St.QSfi  Win.  IV.  c.  27,  and  other  statutes. 

Independently  of  statute,  in  case  twenty  years  had  elapsed 
without  payment  or  demand  of  interest,  a  Court  would  in  general 
have  presumed  the  mortgage  was  satisfied  {a). 

By  3  &  4  Wm.  IV.  c.  27  (6),  it  is  enacted  that  after  the  3l8t  of 
December,  1833,  no  action  or  suit,  or  other  proceeding,  shall  be 
brought  to  recover  any  sum  of  money  secured  by  any  mortgage, 
judgment,  or  lien,  or  otherwise  charged  upon  or  payable  out  of 
any  land  or  rent  at  law  or  in  equity,  or  any  legacy,  but  within 
twenty  (now  twelve)  (c)  years,  next  after  a  present  right  to  receive 
the  same  shall  have  accrued  to  some  person  capable  of  giving  a 
discharge  for  or  release  of  the  same  ; 

Unless  in  the  mean  time  some  part  of  the  principal  money,  or 
some  interest  thereoA,  shall  have  been  paid,  or  some  acknowledg- 
ment of  the  right  thereto  shall  have  been  given  in  writing,  signed 


(a)  Trash  v.  White,  3  Bro.  0.  C.  289  ; 
Christophers  y.  Sparke,  2  J.  &  W.  228. 
But  see  Sales  v.  JT.  1  Rep.  in  Ch.  105  ; 
Sibson  V.  Fletcher,  ib,  69 ;  Toplis  v.  Bate, 


2  CoZ|  118  ;  Lemon  v.  Netanham,  1  Yes. 
S.  61. 

{b)  3  &  4  Wm.  IV.  0.  27,  a.  40. 

(e)  37  &  38  Viot.  o.  67,  a.  8. 


Saor.  1,  STAT,  3  &  4  WM.  IV.  o.  27,  s.  40,  93; 

by  the  person  by  whom  the  same  shall  be  payable  or  his  agent,  to  S^  ^0. 
the  person  entitled  thereto  or  his  agent,  and  in  suoh  case  no  such 
action,  or  suit,  or  proceeding  shall  be  brought,  but  within  twenty 
(now  twelve)  (d)  years  after  such  payment  or  acknowledgment,  or 
the  last  of  such  payments  or  acknowledgments  if  more  than  one 
was  given. 

By  s.  24  of  the  same  statute,  no  person  claiming  any  land  or  S.  24. 
rent  in  equity  shall  bring  any  suit  to  recover  the  same,  but  within 
the  period  during  which,  by  virtue  of  the  same  Act,  he  might  have 
made  an  entry  or  distress,  or  brought  an  action  to  recover  the  same 
respectively,  if  he  had  been  entitled  at  law  to  such  estate,  interest, 
or  right  in  or  to  the  same  as  he  shall  claim  therein  in  equity,  viz., 
twenty  (now  twelve)  (d)  years  next  after  the  accruer  of  the  right  to 
make  the  entry  or  distress,  or  to  sue  to  the  plaintiff,  or  to  some 
person  through  whom  he  claims. 

Although  s.  24  is  so  framed  as  to  exclude  legal  mortgages  accord* 
ing  to  the  letter  of  the  Act  (from  the  words  as  if  he  had  been  entitled 
at  law)  it  is  held  (^),  upon  the  plain  intention  of  the  Act,  and  upon 
the  terms  of  1  Yict.  c.  28,  next  mentioned,  that  legal  securities  are 
also  included. 

It  is  said  that  a  mortgage  debt  may  be  barred  and  yet  the 
security  be  kept  alive  (/). 

Where  a  foreclosure  decree  was  obtained  against  a  defendant  Foreclosure 
before  the  Jud.  Act,  and  followed  by  ejectment,  the  foreclosure  the  statute. 
action  was  an  answer  to  the  Statute  of  limitations  {g).    Under 
the  Jud.  Act  foreclosure  and  an  action  to  recover  land  can  be 
united  in  the  same  action. 

An  action  on  a  covenant  in  a  mortgage  deed  (A),  or  on  a 
collateral  bond  {i)  will  not  lie  after  twelve  years. 


(2.)  1  Vict.  c.  28. 

By  7  Wm.  IV.  &  1  Vict.  c.  28,  it  is  provided  that  it  shall  be  1  Vict.  0. 28. 
lawful  for  any  person  entitled  to,  or  claiming  imder,  any  mort- 
gage of  land,  being  land  within  the  definition  contained  in  s.  1 

(rf)  8up,  n,  (<?).  22  Ch.  D.  614,  Fry,  J. 

(e)   Wrixcn  v.  Fta?,  3  Dr.  &  W.  104,  (^)  Heath  v.  Pttgh,  7  App.  0.  236 ; 

118.  affiiming  6  Q.  B.  D.  345,  C.  A. 

(/)  Seager  v.  AaUm,  3  Jup.  N.  S.  481,  (A)  SuUon  v.  8.  22  Ch.  D.  611,   C.  A. 

V.  C.  Stuart;  but  aee  Sands  to  Thomps<m,  (t)  Feamside  v.  Flint,  ib.  679,  Fry,  J. 
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1  Vict.  0.  28,  of  3  &  •!  Wm.  IV.  0.  27,  to  make  an  entry  or  bring  an  action  at 
law,  or  suit  in  equity,  to  recover  such  land  at  any  time  within 
twenty  (now  ttcelve)  (J)  years  next  after  the  last  payment  of  any 
part  of  the  principal  money  or  interest  secured  by  such  mortgage, 
although  more  than  twenty  (now  twelve)  years  may  have  elapsed 
since  the  time  at  which  the  right  to  make  such  entry,  or  to  bring 
such  action  or  suit  in  equity,  shall  have  first  accrued. 

This  last  enactment  was  made  to  remove  a  doubt  whether  the 
second  clause  of  3  &  4  Wm.  IV.  c.  27  (which  provides  that  no 
person  shaU  make  an  entry  or  distress,  or  bring  an  action  to  reoover 
any  land  or  rent,  but  within  twenty  years  after  the  first  aoorual  of 
the  right)  was  applicable  to  mortgagees  out  of  possession  (A-). 

Under  this  latter  Act,  where  the  mortgagor  has  paid  interest  or 
made  acknowledgment,  the  mortgagee  can  reoover  against  the 
occupier  under  the  mortgagor,  though  the  occupier  has  been  in 
adverse  possession  twenty  years  (/). 

A  purchaser  from  the  mortgagee  and  mortgagor  is  a  '^  person 
claiming  under  the  mortgage,"  and  time  only  runs  from  the  pay- 
Bient  of  the  mortgage  (m). 

Where  a  mortgagor  sells  part  of  the  mortgage  premises,  and  the 
purchaser  remains  in  possession  for  twelve  years,  he  is  still  liable 
to  the  mortga-gee  if  interest  has  been  paid  out  of  the  part  not 
sold  (w). 

Payment  of  rent  by  a  tenant  of  the  mortgagor  after  notice  by 
the  mortgagee,  the  mortgagor  being  ignorant  of  the  payment,  does 
Qot  take  the  case  out  of  the  statute  (o). 

(3.)  Cases  on  the  statutes. 

Mortgrageo  It  is  Said  that  a  mortgagee  who  does  not  come  as  a  plaintiff  to 

enforce  his  rights,  but  is  made  a  defendant  by  a  creditor  to  com- 
plete a  purchaser's  title,  and  procure  the  distribution  of  funds  set 
apart  to  indemnify  him  against  the  charge,  is  not  boimd  by  the 
statute  {p) ;  but  it  is  submitted  that  it  cannot  be  considered  sua  a 
general  rule  that  the  statute  is  not  applicable  to  defendants. 
Reveraionarj  The  limitation  created  by  the  statuto  applies  equedly  whether  the 
m  resta.         interest  mortgaged  be  reversionary  or  not ;  a  mortgage  of  a  rever- 

ij)  37  &  38  Vict.  c.  67,  b.  8.  {«)  Re  Lord  Mmkerry,  9  Ir.  Ch.  R.  94. 

(Je)  Doe  V.  Williams,  6  A.  &  E.  294.  (o)  Earlock  v.  Ashberry,  19   Ch.  D. 

(0  DoeY,  Byre,  17  Q.  B.  366;  15  Jur.  539,  C.  A.  reversing  18  Ch.  D.  229, 

1031,  Q.  B. ;  Forsyth  v.  Brigtowe,  17  Jur.  Fry,  J. 

676 ;  8  Exo.  716,  722  ;  1  C.  L.  R.  262 ;  (p)  Fish.  Mtg.  350,  ed.  3 ;  332,  ed.  4 ; 

£yre  v.  JTalsh,  10  Ir.  0.  L.  346.  citing  Murphy  v,  Sterne^  1  Dr.  &  Wal, 

(m)  Doe  v.  Massy,  17  Q.  B.  373.  ?36, 
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sionary  interest  being  subject  (so  far  as  its  nature  admits)  to  the 
same  rulefe  of  law  as  any  other  security  {q). 

When  the  mortgage  deed  contains  a  proviso  that  the  mortgagee 
may  enter  into  possession  on  default  in  payment,  but  no  express  or 
implied  covenant  that  the  mortgagor  shall  in  the  mean  time  remain 
in  possession,  the  twelve  years  imder  the  above  statutes  run  from 
the  execution  of  the  mortgage  deed,  if  no  subsequent  payment  is 
made  of  principal  or  interest  (r). 

A  foreclosure  suit  is  a  suit  to  recover  money  within  s.  40  (s).         Foreclosure 

,  _    suit  within 

A  "  charge  upon  land  "  does  not  iaclude  bond  debts  by  which  b.  40. 
the  heir  is  bound,  within  this  section  (t).  J^^e  upon 

The  possession  of   the  mortgagor  is  consistent  with  and  not  Possession  of 
adverse  to  the  rights  of  the  mortgagee,  except  in  case  of  renun-  ^?^^' 
oiation  of  his  rights  by  the  latter,  or  under  other  special  circum- 
stances (u).    But  time  runs  xmder  the  statute  against  the  mortgagee 
although  there  be  no  adverse  possession  (x). 

An  undisturbed  possession  for  twenty  years,  by  the  grantor  of  an  Annuity. 
annuity  and  his  representatives,  of  land  charged  with  payment  of 
the  annuity,  during  which  time  the  annuity  has  been  punctually 
paid  but  no  written  acknowledgment  has  been  given,  has  been 
held  (y)  not  to  operate  as  a  bar  to  the  annuitant,  though  it  seems 
to  have  been  thought  that  the  literal  construction  of  the  statute 
might  have  led  to  such  a  (Consequence ;  and  d  fortiori  a  mortgagee 
will  not  be  barred  under  the  like  circumstances  (z)  where  the 
interest  has  been  punctually  paid. 

An  annuity  charged  on  land  is  barred  after  non-payment  for 
twelve  years  (sz). 

Persons  who  have  neglected  to  avail  themselves  of  the  Statute  of  No  oontribu- 
Limitation,  and  who  have  been  held  liable  to  debts  which  the  neglect  to 
statute,  if  it  had  been  set  up,  would  have  barred,  cannot  insist  P^®*^  statute. 
upon  any  right  of  contribution  as  against  other  parties,  who  by 
means  of  the  statute  have  repelled  the  demand  against  them  (a), 

{q)  Sinclair  v.  Jaeksottj  17  Beav.  406 ;  (0  Baddam  y.  MorUy^  2  K.  &  J.  336  ; 

MumbU  y.  H.  24  ib,  535 ;  12  Jur.  N.  S.  1  De  G.  &  J.  1 ;  3  Jur.  N.  S.  449. 

1289.    See  sup,  p.  984;  but  see  Seager  y.  {u)  Doe  y.  Williams,  5  A.  &  E.  291  ; 

Aston,  3  Jur.  N.  S.  481,  V.  C.  Stuart.  6  Nev.  &  M.  816. 

(r)  Doe  y.  Lightfoot,  8  M.  &  W.  653.  {x)   Wrixon  y.  Vise,  sup, 

(*)  Dearman  v.   Wyche,  9  Sim.  570 ;  {*/)  Francis  v.  (hover,  6  Ha.  39 ;  10 

Du  Vigisr  y.  Lee,  2  Ha.  326  ;  SJmw  y.  Jur.  280  ;  15  L.  J.  Ch.  99.  m 

Johnson,  1  Dr.  &  S.  412;  7  Jur.  N.  S.  (z)   Sug.Il.P.St.27,29,ed.l;32,ed.2.  ^ 

1005.    But  see  Wrixon  y.  Vize,  3  Dr.  &  .  («)  Hughes  y.  Coles,  W.  N.  1884—180, 

W,  105 ;  Sug.  R.  P.  St.  139, 151,  ed.  2 ;  Kay,  J. 

SetUh  Y.  Pugh,  7  App.  0.  236,  6  Q.  B.  (a)  Fordham  y.  Wallis,  10  Ha.  217  J 

D.  345;  and  see  2^ar/(v^  y.Ashberry^  sup>  17  Jur.  228. 
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Bight  to 
marshal  wiU 
not  bar 
statute. 


8.  25. 


Between 
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Nor  will  the  right  to  marahal  assets  be  in  general  kept  on  foot 
for  the  purpose  of  indirectly  giving  a  creditor  a  right  to  come  upon 
real  estate  after  his  remedy  against  it  has  been  otherwise  barred  by 
the  statute  (6) ;  though  under  special  circumstances,  as  where  a 
suit  had  miscarried  by  no  fault  of  the  plaintiff  but  by  a  general 
misapprehension  of  the  rights  of  the  parties,  and  the  bill  had  been 
properly  framed  for  marshalling,  a  simple  contract  creditor  was, 
by  virtue  of  the  equity  of  marshalling,  held  not  to  be  barred  by 
the  statute  (c). 

(4.)  Express  trusts. 

The  statute  does  not  apply  in  the  case  of  express  trusts  ((/),  as  of 
a  trust  to  raise  portions  {e) ;  or  to  pay  debts  or  annuities  (/). 
Where  the  portions  were  secured  by  a  term  vested  in  trustees,  the 
statute  could  not,  as  between  the  cestuis  que  trust  and  the  trustees^ 
be  set  up  by  the  latter  {g). 

The  existence  of  the  trust  term  by  which  the  statute  was  pre- 
vented from  running  was  not  adverted  to  in  Hunter  v.  Nockolds{h). 
Where  terms  have  been  assigned  or  agreed  to  be  assigned  to 
attend  the  inheritance,  the  statute  does  not  apply  {%). 

If  on  the  face  of  the  instruments  the  owner  of  the  fee  subject  to 
the  trust  term  was  a  trustee  for  the  cestuis  que  trust  (A*),  the  statute 
could  not  be  set  up  by  him. 

The  same  result  followed  where  the  owner  of  the  fee,  being  the 
person  to  pay,  was  himself  the  trustee  of  the  portions,  thus  also 
being  the  person  to  receive  (/). 

But  where  the  owner  of  the  fee  so  subject  to  the  trust  term  was 
not  himself  an  express  trustee,  then  as  between  the  trustees  of  the 
term  and  the  owner  of  the  fee  it  was  in  the  nature  of  a  mortgage, 
and  fell  within  s.  40  {k).    As  long  as  the  term  lasted  at  law,  the 


(*)  Fordham  v.  WaUU,  10  Ha.  217 ;  17 
Jur.  228. 

(e)  Vickers  v.  Oliver,  1  Y.  &  C.  C.  C. 
211.    And  see  iJo.  &  Lat.  634. 

(</)  3  &  4  Wm.  IV.  0.  27,  s.  26  ;  set 
out,  inf,  p.  1006. 

(e)  Young  "v.  Lord  Waterparky  13  Sim. 
204;  affirmed,  16  L.  J.  Oh.  63;  10 
Jur.  1. 

(/)  Ward  V.  Arch,  12  Sim.  472; 
Blower  y.  B.  6  Jur.  N.  S.  38,  V.  C. 
Stuart. 

is/)  Young  v.  Lord  Waterparhy  sup,; 
Cox  V.  Bolmanf  2  De  G.  M.  &  Q,  692. 


(h)  1  M.  &  a.  640 ;  Cox  v.  Dolman, 
sup. ;  Lewis  y.  Buncombe,  29  Bear.  176, 
188;  7  Jur.  N.  S.  696;  Snowy.Boolhj 
8  Be  G.  M.  &  G.  69 ;  2  Jur.  N.  S.  244 ; 
affirming  2  K.  &  J.  132. 

(t)  Shaw  Y.  Johnson,  1  Dr.  &  Sm.  412; 
7  Jur.  N.  S.  1006. 

(k)  Burrowes  v.  Gore,  6  H.  L.  907  ;  4 
Jur.  N.  S.  1246. 

(f)  lb,;  and  BurreU  v.  Earlqf  Egrt" 
mont,  7  Beav.  206 ;  Butler  t.  Carter^  5 
Eq.  276,  M.  B. ;  Spiekemell  y.  Hotkamy 
Kay,  669,  is  hardly  reoonoilabl«  with 
other  authorities. 
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cestuis  que  trust  were  protected ;  but  if  under  b.  40  the  trustees  of 
the  term  were  barred,  the  cestuts  que  trust  were  barred  also,  what* 
ever  remedy  they  might  have  against  their  trustees. 

Although  as  between  the  cestui  que  trust  and  a  stranger,  the 
claim  of  the  cestui  que  trust  is  barred  by  lapse  of  time  operating 
against  his  trustee,  lapse  of  time  is  no  bar  as  between  cestui  que 
trust  and  trustee  (m). 

The  doctrine  that  where  there  is  an  express  trust  lapse  of  time  is 
not  material  does  not  apply  where  there  has  been  gross  laches  on 
the  part  of  the  cestui  que  trust  {n) ;  but,  ordinarily,  no  delay  short 
of  the  Statute  of  Limitations  will  be  a  bar  (o). 

Where  a  creditor  allowed  a  deed,  fraudulent  under  13  Eliz.  c.  5, 
to  remain  unimpeached  for  ten  yeara,  and  afterwards  brought  an 
action  to  set  it  aside,  it  was  held  that  laches  could  not  be  imputed 
to  him,  and  that  no  lapse  of  time  short  of  that  fixed  by  the  Statute 
of  limitations  would  bar  his  right  to  set  aside  the  deed  {p). 

S.  25  applied  to  trust  of  charges  upon  land  as  well  as  to  trusts  of 
land(g). 

It  also  applies  to  cestuis  que  trust  inter  se^  where  some  have 
receiyed  to  the  exclusion  of  others,  its  operation  being  to  except, 
where  there  is  an  express  trust,  all  cases  which  would  otherwise 
have  fallen  within  the  general  rule  contained  in  s.  24  (r). 

But  a  devisee  of  real  estate  charged  with  a  legacy  is  not  a  trustee  Charge  is  not 
for  the  legatee,  who  will  therefore  be  barred  after  twenty  (now 
tweke)  years'  non-claim ;  and  in  the  case  of  an  annuity  charged  on 
real  estate,  the  annuitant  cannot  recover  more  than  six  years' 
arrears,  by  virtue  of  s.  42  of  the  same  Act  («).  Such  a  devise 
creates  a  liability  in  favour  of  the  annuitant,  but  does  not  impose 
any  fiduciary  character  on  the  devisee  (t) . 

In  Bennett  v.  Cooper  (w),  where  a  mortgagee,  who  was  surety  for  Trust  for 
the  mortgagor's  debt  to  a  third  party,  joined  with  the  mortgagor  in 
conveying  the  estate  to  such  third  party  in  trust  to  sell,  and,  after 


a  trust. 


sale. 


(m)  Se  Cross,  20  Ch.  D.  109,  C.  A. 

(fi)  Briffht  V.  Legsrtm,  29  Bear.  66 ; 
2  Be  Qt.  F.  &  J.  606 ;  Be  Cross,  sup, 

(o)  Three  Towns  BanUng  Co.  W.  N. 
1883—105,  North,  J. ;  see  tit/,  p.  1002. 

(p)  Be  Maddiver,  31  W.  R.  720, 
North,  J. ;  affiimed  V7.  N.  1884—178, 
C.  A. 

(q)  Burrowes  r,  Oore,  sup, 

(r)  JEnight  r.  Bowysr,  23  Beay.  609  \  2 


De  G.  &  J.  421 ;  3  Jur.  N.  S.  968 ;  4  ib,  669. 

(«)  I^ancis  ▼.  Grover,  6  Ha.  39;  10 
Jur.  280;  15  L.  J.  Ch,  99;  Eodge  y. 
Churchward,  16  Sim.  71 ;  Cunningham 
V.  Foot,  8  App.  0.  990 ;  sup,  p.  982. 

{t)  Dickenson  y.  TeasdaU,  1  De  Qt,  J. 
&  Sm.  52 ;  9  Jur.  N.  S.  237. 

{u)  9  Bear.  252 ;  DiUm  y.  Cruise,  3 
Ir.  Eq.  70 ;  Hunt  y.  Bateman,  10  ib, 
360. 


i 
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payment  of  the  debt  due  to  him,  to  pay  off  the  mortgage  debt ; 
and  as  part  of  the  same  transaction,  the  mortgagor  made  an 
equitable  assignment  of  some  expectancies  to  the  mortgagee,  by 
way  of  collateral  security ;  it  was  held  that  while  the  trusts  of  the 
conveyance  were  unsatisfied,  time  could  not  run  agtunst  the  second 
incumbrancer,  and  as  the  sale  by  the  first  incumbrancer  was  not 
made  till  1834,  the  bill  which  was  filed  in  1842,  for  enforcing  the 
equitable  charge  under  the  deed  of  assignment,  was  in  time  (u). 

Where  the  trust  for  payment  of  charges  on  land  has  been  created 
prior  to  the  Act  of  Win.  IV.,  it  seems  that  the  case  will  be  goyemed 
by  the  old  law,  though  the  effect  of  the  trust  in  preserving  the 
charge  will  be  the  same  {x)> 

A  trust  of  or  charge  upon  real  estate  created  by  wiU  for  the  pay- 
ment of  debts  prevents  the  Statute  of  Limitations  from  running  {y) ; 
but  not  so  a  trust  of  or  charge  upon  personal  estate  for  such 
purpose  (2). 

The  trust  between  vendor  and  purchaser  is  not  an  express  trust 
within  s.  25,  but  constructive  only  (a). 

S.  25  of  3  &  4  Wm.  IV.  c.  27,  only  applied  to  land  or  rent,  but 
the  Jud.  Act  (6)  is  general,  and  applies  equally  to  realty  and  per* 
Bonalty  (c). 

Notwithstanding  the  term  "  express  trust "  in  the  statutes,  some 
constructive  trusts  will  still  be  excluded  from  the  Statute  of  limita- 
tions; as  in  suits  by  an  infant  against  his  guardian  {d) ;  and 
against  the  representatives  of  a  trustee  who  has  committed  a  breach 
of  trust  (e).  Under  s.  24,  sub-s.  4,  of  the  Jud.  Act,  the  doctrine  of 
constructive  trusts  will  prevail  in  all  Courts. 

"  Express  trust "  means  a  trust  arising  upon  the  words  of  the 
instrument  (/),  in  opposition  to  trusts  arising  by  implication  (g). 

Where  a  settlor  being  possessed  of  stock  covenanted  to  transfer  it 
to  trustees  on  the  trusts  of  his  settlement  under  which  he  was 


({/)  9BeaY.  262;  lOJur.  507;  Locking 
V.  Parker,  8  Ch.  30. 
.  (j-)  Ravenacrofi  v.  Frubt/,  1  CoU.  16. 

(V)  Cralian  y.  OuUonf  3  Beay.  1; 
Muffhes  y.  »>fii^,  T.  &  R.  307. 

(2}  Scott  y.  Jones,  4  CI.  &  E.  382 ; 
JBvans  v.  Tweedy,  1  Beav.  66 ;  Freake  y. 
Cfanefeldt,  3  My.  &  Cr.  499. 

(a)  Toft  y.  Stephenson,  7  Ha.  1. 

(b)  36  &  37  Viot.  c.  66,  s.  24,  sub-s.  4. 
.  (e)  Banner  v.  Berridge,  18  Ch.  D.  264, 

Kay,  J. 


{d)  Mathew  y.  JSriae,  14  Beay.  341 ; 
T/icmaa  y.  T.  2  K.  &  J.  79 ;  Sleeman  y. 
JFilwn,  13  £q.  42,  Y.  C.  Baoon. 

(tf)  BrittUbank  y.  Goodwin,  6  ib,  646, 
V.  C.  Giffard;  WoodJumee  y.  TT,  8  ib, 
614,  v.  C.  HaU;  British  Mutual,  ie, 
Soc.  V.  Sntart,  10  Ch.  671. 

(/)  Cunningham  y.  Foot,  3  App.  C. 
974,  984. 

(^)  Dickenson  y.  TeasdaU,  1  De  G.  J. 
&  S.  69. 
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tencmt  for  life,  it  was  held  that  he  was  not  a  trustee  within  the 
statute  {h), 

(5.)  S^t.  37  8f  38  Vict.  c.  57,  s.  10. 

But  now  express  trusts  of  money  or  legacies  charged  on  land  or 
rent  are  brought  within  the  Statute  of  Limitations  by  37  &  38 
Vict.  c.  57,  s.  10,  by  which  it  is  enacted  that  after  the  1st  Jan. 
1879,  no  action,  suit,  or  other  proceeding  shall  be  brought  to 
recover  any  sum  of  money  or  legacy  charged  upon  or  payable  out 
of  any  land  or  rent  at  law  or  in  equity  and  secured  by  an  express 
trust  or  to  recover  any  arrears  of  rent  or  of  interest  in  respect  of 
any  sum  of  money  or  legacy  so  charged  or  payable,  and  so  secured, 
or  any  damages  in  respect  to  such  arrears,  except  within  the  time 
within  which  the  same  would  be  recoverable,  if  there  were  not  any 
such  trust. 

The  remedy  of  the  cestui  que  trust  against  the  land  will  therefore 
be  the  same  as  if  there  were  no  trust,  and  his  remedy  against  the 
trustee  is  as  if  there  were  no  statute  (i), 

(6.)  How  far  actiom  bar  the  statute. 

An  action  properly  instituted  bars  the  statute,  and  during  its 
pendency,  time  does  not  run  {k) ;  so  that  where  a  decree  for  fore- 
closure was  made  before  the  Jud.  Act,  against  a  purchaser  for  value 
from  the  mortgagor  without  notice,  but  the  mortgagee  was  left  ta 
his  remedy  at  law  for  recovery  of  possession,  time  began  to  run 
only  from  the  date  of  the  decree  (/). 

It  is  a  question  how  far  a  suit  by  one  creditor  prevents  the 
statute  from  running  against  oth^  creditors.  It  was  held  that 
a  judgment  debt  is  barred  by  thd  lapse  of  twenty  years,  notwith- 
standing a  creditor's  suit  was  in  the  meantime  instituted,  and  a  Creditors' 

suits 

decree  made,  and  though  a  sufficient  sum  remained  in  Court  for 
payment  of  the  debt  {m) ;  but  the  decision  appears  questionable,  as, 
at  all  events,  a  decree  obtained  within  the  twenty  years  might  seem 
sufficient  to  keep  the  debt  alivCy  and  in  the  earlier  case  of  Stemdale  v. 
Sankinson  («),  Sir  Anthony  Hart  held  a  creditor's  suit  to  be  a  bar 

(A)  SpiekemeU  v.  Hotham,  £ay,  669,  affirming  6  Q.  B.  B.  345. 

tedqu.  (m)  BerringUm  y.  Evatu^   1  T.  &  0. 

(»)  Fish.  Mtg.  365,  ed.  3 ;  345,  ed.  4.  Exo.  434. 

(*)   Wrixon  y.  Fia?,  8  Dr.  &  W.  123.  («)  1  Sim.  393 ;  1  Dan.  Ch.  Pr.  554, 

(/)  Eiaih  y.  Fugh^  7  App.  C.  235,  ed.  5* 
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to  the  Statute  of  Limitations  as  to  the  debt  of  a  creditor,  who  came 
in  under  the  decree,  though  titne  fiad  run  against  him  be/ore  the  decree 
made.  And  where  the  surplus  moneys  arising  from  the  sale  of 
lands  in  a  foreclosure  suit  were  paid  into  Court  in  the  year  1785, 
with  a  reference  to  the  Master  to  enquire  what  incumbrances  there 
were,  which  order  was  not  effectually  acted  upon  till  1840,  the  claim 
of  a  party  who  made  an  equitable  demand  on  the  fund  as  a  creditor 
of  a  surety  of  the  mortgagor,  and  the  estate  of  which  surety  had 
been  lately  administered  in  another  suit,  was  held  not  to  be  barred 
by  the  statute  (o) ;  but  in  that  case  the  suit  was  instituted  with  the 
consent  of  the  other  creditors  {p).  But  it  is  said  that  such  a 
creditor's  rights  would  be  preserved  where  his  demand  would  not 
have  been  barred  if  he  had  himself  brought  the  action,  and  he 
comes  in  according  to  the  decree  and  com-se  of  the  Court  {q).  It 
has  been  held  that  Sternd^iie  t.  Rankin8an{p)^  does  not  now 
apply  (r). 

After  long  lapse  of  time,  revivor  is  subject  to  the  discretion  of  the 
Court,  and  will  be  refused  in  cases  of  great  delay,  gross  negligence, 
laches,  or  change  in  the  situation  of  the  parties  («). 


(7.)  Judgments, 

A  revival  by  scire  facias  before,  and  by  motion  since,  the  Jud. 
Act,  was  and  is  sufficient  to  take  a  judgment  out  of  the  statute,  and 
the  period  of  limitation  begins  to  run  only  from  the  date  of  the  last 
revival  {t). 

The  statute  applies  to  a  case  in  which  a  judgment  is  sought  to 
be  enforced  against  the  personal  estate,  as  well  as  to  a  case  in  which 
it  is  sought  to  be  enforced  against  the  land  of  the  debtor  {u). 


(o)  Laneoiter  v.  JSror*,  10  Beay.  164, 
266 ;  16  L.  J.  Ch.  8. 

(j?)  StemdaUY,  JECankinson,  1  Sim.  393; 
explained  in  BerringUm  y.  JEvans^  1  Y. 
&  C.  Ex.  434.  And  see  Wattcn  y. 
Birch,  16  Sim.  623  ;  16  L.  J.  Ch.  188. 

(q)  Bermingham  y.  BurkCj  2  J.  &  L. 
714;  Sng.  R.  P.  St.  123.  And  see 
O'KeUy  v.  Bodkin,  3  Ir.  Eq.  890 ;  Brown 
V.  Lynch,  4  ib.  316  ;  Bennett  v.  Bernard, 
12  ib.  229. 

(r)  Be    Greavet,   W.   N.    1881—124, 


Jeflsel,  M.  R. 

(«)  Curtis  y.  Shield,  20  Ch.  D.  398, 
Fry,  J.;  Bland y.  Davison,  21  Beav.  312; 
Alsop  y.  Bell,  24  ib.  461 ;  Barl  of  Eyre- 
moni  Y.  Hamilton,  1  Ba.  &  Be.  616 ; 
Miggins  y.  Shaw,  2  Dr.  &  W.  356; 
Deeks  y.  Stanhope,  1  Jnr.  N.  S.  413,. 
y.  C.  Kindetsley. 

{t)  See  Berrington  v,  Evans,  sup. ; 
Farran  y.  Beresford,  10  Q.  &  F.  319 ; 
FarrellY.  Gleeson,  11  ib.  702. 

(u)   Watson  y.  Birch,  sup. 
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(8.)  Limitation  in  covenant  and  debt. 

By  3  &  4  Wm.  IV.  o.  42,  all  actions  of  covenant  or  debt,  upon 
any  bond  or  other  specialty,  and  all  actions  of  debt  or  scire  facias 
upon  any  recognizance,  must  thereafter  be  commenced  and  sued 
within  twenty  years  after  the  cause  of  action ;  with  the  saving  of 
the  infancy  or  other  disability  of  either  party,  existing  at  the  time 
when  the  cause  of  action  accrued  («). 

But  with  a  proviso,  that  "  if  any  acknowledgment  shall  have 
been  made,  either  by  writing  signed  by  the  party  liable  by  virtue 
of  such  specialty  or  recognizance,  or  his  agent,  or  by  part  payment, 
or  part  satisfaction  on  account  of  any  principal  or  interest  being 
then  due  thereon ;"  then  the  action  may  be  brought  within  twenty 
years  after  such  acknowledgment,  or  if  the  person  entitled  to  the 
action  shall  at  the  time  of  the  acknowledgment  be  under  disability, 
or  the  person  making  the  acknowledgment  shall  be  then  beyond  seas, 
then  within  twenty  years  after  such  party  ceases  from  such  liability, 
or  returns  from  beyond  seas  {x), 

(9.)  Payment  or  acknowkdgment. 

What  payment  or  acknowledgment  is  required  to  take  a  case  out 
of  the  statute  is  regulated  by  3  &  4  Wm.  IV.  c.  27,  s.  40  (y). 

Also,  by  3  &  4  Wm.  IV.  c.  27,  s.  14,  it  is  enacted  that  when  o.  27,  s.  14. 
any  acknowledgment  of  the  title  of  the  person  entitled  to  any  land 
or  rent  shall  have  been  given  to  him  or  his  agent  in  writing  signed 
by  the  person  in  possession  or  receipt  of  the  profits  or  rents,  such 
possession  or  receipt  of  the  person  giving  the  acknowledgment  is 
deemed  to  have  been  the  possession  or  receipt  of  or  by  the  person  to 
whom  it  is  given  at  the  time  of  giving  the  same,  and  the  right  of  the 
latter  person  to  sue  is  deemed  to  have  accrued  at  and  not  before 
the  time  of  giving  the  acknowledgment,  or  the  last  of  the  acknow- 
ledgments if  more  than  one. 

Where  the  tenant  of  the  mortgagor  pays  the  rent  to  the  mort- 
gagee after  notice,  the  possession  of  the  tenant  is  the  possession  of 
the  mortgagee,  and  time  only  runs  from  such  payment  (s) ;  but 
only  as  to  that  part  of  the  mortgaged  premises  in  the  possession  of  j 

the  tenant  (2).  ^ 

(a?)  8.  6,  («)  Jlarhek  v.  Aihbeny,   19  Oh.  D. 

(y)  St^'  P*  086.  539,  C.  A. 
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profits. 


Presumption 
of  conyeyance 
of  legal 
estate. 


Trustee  for 
sale. 


Tenant  for 
life. 


Go- devisee. 


The  ^^  time  of  giving  the  same  "  means  the  signing  of  the  writing 
where  it  differs  from  the  time  at  which  it  is  dated  (a). 

The  receipt  of  the  profits  by  a  mortgagee  is  of  course  sufficient 
to  keep  the  debt  alive  against  the  Statute  of  Limitations  (b) ;  and  in 
like  manner  the  receipt  of  the  rents  by  a  tenant  for  life  who  has 
paid  off  a  charge  (c) ;  or  by  a  mortgagee,  as  devisee  for  life  of  the 
equity  of  redemption,  either  alone  or  as  one  of  several  tenants  in 
common  (d) ;  but  in  White  v.  Hillacre  (e),  Alderson,  B.,  doubted 
whether  such  receipt  would  keep  alive  a  bond  given  as  a  collateral 
security. 

After  a  considerable  lapse  of  time,  during  which  the  mortgagor 
or  those  claiming  under  him,  have  dealt  with  the  estate  as  if  they 
were  the  legal  owners,  and  the  mortgage  deeds  have  been  in  their 
possession,  a  conveyance  of  the  legal  estate  will  be  presumed,  even 
as  against  a  purchaser  in  a  suit  to  enforce  specific  performance  (/) ; 
so  where  a  mortgagee  in  fee  has  purchased  the  equity  of  redemp- 
tion, and  taken  a  conveyance  of  it  to  himself,  a  conveyance  from 
his  trustee,  in  whom  the  legal  estate  was  vested  by  the  mortgage 
deed,  will  be  presumed  {g). 

In  Lord  St  John  v.  Boiightoriy  it  was  held  that  the  acknowledg- 
ment of  the  trustee  for  sale  was  a  sufficient  acknowledgment  within 
s.  40  (A). 

Payment  of  interest  by  a  devisee  tenant  for  life  keeps  alive  the 
specialty  against  the  remainderman  under  this  section  (i). 

The  section  does  not  expressly  require  the  payment  to  be  made 
by  the  party  liable  or  his  agent  (k). 

The  acknowledgment  by  a  devisee  is  not  sufficient  in  an  action 
against  his  co-devisee  (/) ;  nor  is  payment  by  trustees  sufficient  as 
against  the  equitable  devisee  for  life  (m).  But  payment  of  interest 
by  the  dowress  is  sufficient  («) ;  and  also  by  a  surety  {o) ;  also  by 


(a)  Jaym  v.  Hughes^  10  Exc.  430  ;  24 
L.  J.  N.  S.  Exc.  116. 

(b)  Brochlehurst  v.  Jewop^  7  Sim.  438  ; 
Bee  Fordham  v.  WallxB,  10  Ha.  217,  228. 

{c)  Burrell  v.  Earl  ofJEffremont,  7  Beav. 
205. 

{d)  Wynne  v.  Styany  2  Ph.  303. 

(<?)  3  Y.  &  C.  607. 

(/)  Cooke  V.  Soltau,  2  S.  &  8.  164. 
But  see  inf.  Bowling  v.  Ford^  11  M.  & 
W.  329 ;  and  Bennett  v.  Cooper,  9  Beav. 
252;  10  Jut.  607. 

{S)  Noel  V.  Bewley^  3  Sim.  103. 


{h)  9  Sim.  219  ;  and  inf.  p.  1000. 

(i)  Roddam  y.  Morley,  1  Be  G.  &  Jo. 
1  ;  3  Jut.  N.  S.  449  ;  Fears  v.  Laing,  12 
Eq.  41,  y.  C.  Bacon;  Be Fitzmauriees, 
15  It.  Ch.  445. 

{k)  Forsyth  v.  Bristotce,  8  Exc.  716, 
722;  17  Jur.  676. 

(/)  Dickenson  ▼.  TeatdaUy  1  De  G.  J.  & 
Sm.  62. 

(m)  Coope  V.  Cressicell,  2  Ch.  112 ;  re- 
versing 2  Eq.  106,  V.  0.  Kinderaley. 

(n)  Ames  y.  Mannering,  26  Beay.  683. 

(o)   Cann  y.  Taylor^  1  J?.  &  F.  661. 
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a  receiver  imder  the  Irish  Mortgage  Act,  11  &  12  Greo.  III. 
0.  10  (p)  'y  but  not  payment  of  interest  by  a  stranger  (q), 

A  recital  of  a  mortgage  in  a  subsequent  deed  is  not  of  itself  an  Reoitala. 
acknowledgment  of  an  existing  deed  within  s.  6  of  3  &  4  Wm.  lY. 
0.  42  (/•),  so  as  to  save  the  mortgagee  from  the  operation  of  s.  3^ 
although  by  such  subsequent  deed  the  mortgagor  may  have  con- 
veyed all  his  estate  and  effects  on  trust  to  pay  "all  debts  and 
other  incumbrances,"  and  then  to  pay  other  creditors  (s).  The 
remedy,  if  any,  could  only  be  had  under  the  trust  deed.  Whether^ 
by  analogy  to  the  cases  decided  under  Lord  Tenterden's  Act,  the 
acknowledgment  under  s.  5  must,  in  order  to  be  effectual,  be  made 
to  the  creditor  himself,  and  not  to  a  third  party  merely,  has  not 
been  decided,  though  the  question  was  raised  in  the  above  case  {t). 

A  mortgage  security  given  for  the  balance  then  in  fact  due, 
though  not  ascertained,  as  between  the  mortgagor  and  creditor^ 
has  been  held  to  be  a  sufficient  acknowledgment  of  the  debt,  to 
take  the  debt  out  of  Lord  Tenterden's  Act  (9  Greo.  IV.  c.  14),  and 
the  creditor  is  at  liberty  to  prove  the  amount  by  parol  evidence  (w) ; 
and  it  has  been  held  that  payment  by  a  mortgagor  of  interest  on  Surety, 
the  mortgage  debt,  is  sufficient  to  keep  alive  the  debt,  as  against  a 
surety  who  has  joined  with  the  mortgagor  in  a  joint  and  several 
promissory  note  for  part  of  the  debt  (x) ;  and  payment  by  a  surety 
keeps  the  debt  alive  against  the  principal  (y) . 

Where  a  mortgagee  tenant  for  life  of  the  mortgaged  estate  is  Mortga^ 
alone  in  possession  of  the  rents,  the  statute  does  not  run  against  i^f^       ^^ 
the  mortgage  title ;  the  interest  is  deemed  to  be  paid  out  of  the 
rents  (2) . 

The  same  principle  applies  where  the  mortgagee  is  a  tenant  in  Mortgagee 
common  of  the  mortgage  premises  (a).  J^So^ 

The  admission  must  have  been  made  to  the  person  entitled  to  The  nature  of 
make  the  demand  or  his  agent  (b).  l^g^^' 


{p)  Be  Lord  Mmkerry^  9  Ir.  Ch.  Bep, 
94. 

(q)  Chinnery  y.  Evan*^  11  H.  L.  115, 
128 ;  10  Jur.  N.  S.  866. 
.  W  Sup.  p.  996. 

{»)  ffotoeutt  y.  Banter,  11  L.  J.  Exo. 
262.  Noia,  In  this  case  the  mortg^agee 
waa  not  a  party  to  the  trust  deed.  See 
Baiehelor  y.  Middleton,  6  Ha.  86,  upon  a 
different  statute.  See  Forsyth  y,  J?m- 
towe,  sup. 

{t)  Sowoutt  y.  Bonser,  sup. 


(m)  Chesli/n  y.  Dalbu,  2  T.  &  C.  Exc, 
170,  188,  190;  4T.  &C.238.  SoeSales 
y.  Stevenson,  9  Jur.  N.  S.  301,  Q.  B. 

(«)  Powlin^  V.  Ford,  11  M.  &  W.  829. 
But  see  White  y.  SiUacre,  sup. 

(y)  Seager  y.  Aston,  3  Jur.  N.  8.  481, 
y.  0.  Stuart. 

(z)  Wynne  y.  Styan,  sup.;  Lord  Carhery 
y.  Freston,  13  Ir.  Eq.  466. 

(a)  Wynne,  y.  Styan,  sup. 

{b)  Holland  y.  Clark,  .1  T.  &  C.  0.  C. 
161. 


998 

Answer. 


B7  whom. 


Snooefldye 

inonm- 

branoes. 


Ammitj. 


Effect  of 
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An  admisaion  in  an  answer  or  affidavit  is  sufficient  where  the 
person  entitled  is  a  party  to  the  suit  (e) ;  otherwise,  if  he  is  not  a 
party  (rf). 

The  aoknowledgment  must  be  made  by  the  person  by  whom  the 
money  is  payable  or  his  agent.  This  differs  from  s.  28,  xmder 
which  no  acknowledgment  by  an  agent  is  valid  (e). 

Payment  of  rent  by  a  tenant  of  the  mortgagor  to  the  mortgagee 
after  notice  is  not  payment  of  interest  by  the  person  by  whom  the 
money  is  payable  or  his  agent  (/). 

In  case  of  an  equitable  lien,  the  persons  by  whom  the  money  is 
payable  are  the  trustees  of  the  land  out  of  which  the  money  is 
payable  (^). 

The  words  in  s.  40,  '^  by  the  person  by  whom  the  same  shall  be 
payable,"  apply  equally  to  the  making  of  a  payment  and  the 
signing  of  an  acknowledgment  (h). 

Under  s.  42  it  was  held  that  if  there  are  several  incumbrances 
upon  the  same  land  ranking  in  a  series  one  after  the  other,  pay- 
ment made  by  the  mortgagor  will  not  keep  alive  the  right  of  the 
first  mortgagee  to  arrears  of  interest  as  against  the  second  mort- 
gagee (i) .  The  acknowledgment  was  confined  to  the  interest  of  the 
individual  giving  the  acknowledgment  (A-). 

In  the  case  of  an  annuity,  the  payment  of  the  dividend  of  a  sum 
of  stock  set  apart  to  meet  the  annuity  was  held  to  be  part  pay- 
ment; and  see(/). 

The  possession  of  a  receiver  of  part  of  the  mortgage  premises  on 
behalf  of  the  mortgagee  will  prevent  the  statute  from  irunning  in 
favour  of  a  purchaser  of  another  part  of  the  property  (A),  such 
receiver  is  "  an  agent "  within  s.  40. 

The  appointment  by  the  Court,  however,  of  a  receiver  of  an 
estate  of  an  infant,  does  not  prevent  the  operation  of  the  Statute 
of  Limitations  in  favour  of  such  infant  as  against  a  stranger  to  the 
suit,  although  found  by  the  Master  to  be  an  incumbrancer  on  the 
estate  (n) ;  and  it  does  not  prevent  the  statute  running  in  favour  of 


(e)  Blair  v.  Nu<^ent,  3  J.  &  L.  677. 

{d)  mil  Y.  Stau?0ll,  2  Jebb  &  S.  389. 

{e)  Inf,  p.  1014. 

(/)  Harloek  v.  AshSerry,  19  Ch.  D. 
539,  reyenmg  18  ib.  229,  "Etj,  J. 

{g)  Toft  y.  Sietmson,  1  De  Gt.  M.  &  G. 
28;  bib.  736;  16  Jnr.  1187. 

(A)  Chinnery  y.  JEvanSy  11  H.  L.  116, 
128 ;  10  Jur.  N.  S.  865. 


(0  Boldinff  y.  Xaw,  1  De  G.  J.  &  S. 
122 ;  8  Jur.  N.  S.  407 ;  leyeramg  3  Giff. 
661. 

{k)  See  11  H.  L.  135. 

(0  AihweWs  Tr.  John.  112. 

(#1)  Sarritm  y.  Duignan,  2  Dp.  &  W, 
296 ;  Sunt  y.  Bateman,  10  Ir.  Eq.  877, 
378. 
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a  straager  agednst  the  suitor,  for  the  possession  of  the  Court  is  the 
possessioii  of  the  suitor,  and  against  a  person  in  possession  time 
oannot  run(6>). 

Under  21  Jao.  I.  c.  16,  which  did  not  provide  for  aoknow-  2iJao. I. 
ledgment  bj  part  payment,  a  payment  out  of  personal  estate  would 
not  keep  alive  a  debt  against  realty,  whioh  was  also  liable  to 
pay  it  (^). 

Upon  the  same  principle  it  was  held  under  the  statute  of 
Wm.  IV.  that  payment  of  interest  by  the  devisee  of  the  mort- 
gagor or  receipt  of  rent  by  a  creditor  in  his  character  of  incum* 
brancer  on  the  real  estate  ought  not  to  preserve  the  debt  against 
the  debtor's  personalty  (j). 

It  was,  however,  held  before  3  &  4  Wm.  IV.  c.  27,  that  if  an 
equitable  mortgagee  enter  into  possession  and  receive  the  rents  of 
the  estate,  the  receipt  ought  primd  facie  to  be  taken  as  part  pay- 
ment of  interest  or  principal  as  the  case  may  be  (r) ;  and  it  has 
been  considered  («)  that  such  a  receipt  or  other  part  payment  of  the 
mortgage  debt  would  keep  alive  against  the  statute  the  judgment 
or  bond  debt  by  which  the  mortgage  is  collaterally  secured. 

And  although  it  has  been  determined  imder  3  &  4  Wm.  IV.  0. 42,  b.  5. 
c.  42,  8.  5,  that  the  payment  of  interest  by  one  devisee  upon  whose 
estate  a  moiety  of  the  testator's  debts  was  charged  will  not  keep 
alive  the  remedy  against  the  devisee  under  the  same  will  of 
another  estate  charged  with  the  other  moiety  of  the  debts  (t) ;  yet, 
as  the  words  ''  the  party  liable  "  used  in  that  statute  must  mean 
each  or  any  of  the  persons  liable,  where  there  are  more  than  one, 
the  acknowledgment  or  payment  by  any  one  of  several  persons 
liable  for  the  same  debt  in  respect  of  interests  in  the  same  estate, 
will  preserve  the  remedy  agaiost  the  others. 

Where  by  a  consent  order  in  a  foreclosure  suit  in  which  the  Payment 
Statute  of  Limitations  had  been  set  up,  a  payment  was  made  to  i^t^i^* 
the  plaintiff  in  part  discharge  of  his  claim,  it  was  held  that  though 
the  payment  would  have  defeated  the  bar  created  by  the  statute  as 
between  adults,  the  rights  of  infants  who  were  parties  to  the  suit 
were  not  affected  (u), 

(o)  TFrixan  ▼.  Vize,  3  Dr.  &W.  104 ;  (»}  Sug.  B.  P.  St.  128,  and  cases  cited 

JHxoH  r,  Qaxffere^  17  Beay.  421 ;  BiU  y.  there;  Bovolingy.  Ford,  11  M.  ^W.  329. 

Staweil,  iup.  (0  Dickenson  y.  TeatdaU,  1  De  G.  J.  & 

{p)  Futman  r.  Bates,  3  Buss.  188.  S.  67 ;  9  Jar.  N.  S.  236. 

(q)  Fordham  v.  JTaliu,  10  Ha.  217 ;  (u)  Thwaitet  y.  MeDonouffh,  2  Ir.  £q. 

17  Jar.  228.  B.  97. 

(r)  Brockkhurst  y.  Jessop,  7  Sim.  438. 
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By  trustee. 


By  person  in 

double 

oharacter. 


Payment  of 
interest  by  a 
co-contraotor. 


Ifero.  Law 
Amend.  Act. 


The  acknowledgment  will  be  sufficient  if  it  be  made  by  a  trustee 
of  the  estate,  whether  he  be  a  devisee  in  trust  (;r)  of  the  debtor,  or 
a  trustee  appointed  by  the  Court  (y),  just  as  the  acknowledgment 
of  an  executor  will  keep  alive  a  debt  against  all  parties  beneficially 
interested.  And  a  letter  (x)  professedly  written  and  signed  by  an 
amanuensis  has  been  held  sufficient.  Where  money  which  ought 
to  have  been  applied  to  the  payment  of  debts  has  been  wrongfully 
paid  over  to  residuary  legatees,  but  the  debts  have  been  kept 
alive  against  the  executors,  the  residuary  legatees  cannot  set  up  the 
statute  in  bar  to  a  claim  by  the  creditors  for  the  refunding  of  the 
moneys  thus  paid  (2). 

Where  an  acknowledgment  is  made  by  a  person  who  fills  a 
double  character,  aa  that  of  executor  and  beneficial  devisee  of  the 
debtor,  it  is  a  general  acknowledgment,  and  will  not  be  applied  to 
one  character  more  than  to  the  other,  and  the  interest  of  the  person 
making  it  as  beneficial  devisee  will  be  affected  (z) ;  but  if  he  be 
executor  of  one  debtor,  and  be  also  a  debtor  individually  in  respect 
of  the  same  debt,  an  act  done  by  him  which  he  was  bound  to  do  in 
his  individual  character,  and  which  amounts  to  an  acknowledg- 
ment, will  not  be  primd  facie  considered  to  have  been  done  as 
executor  (a).  He  fills  the  place  of  two  persons,  and  the  question  is 
by  whom  the  promise  was  made,  and  not  what  is  the  extent  or 
effect  of  it. 

By  the  old  law,  payment  of  interest  by  one  of  several  joint 
contractors  took  the  case  out  of  the  statute  as  to  the  rest  of 
the  co-contractors  and  their  representatives,  though  made  more 
than  six  years  after  the  debt  became  due  (i).  But  this  is  now 
altered. 

The  Mercantile  Law  Amendment  Act  (c)  declares  with  reference 
to  s.  3  of  3  &  4  Wm.  IV.  c.  42,  and  other  Acts,  that  when  there 
shall  be  two  or  more  co-contractors  or  co-debtors,  whether  bound  or 
liable  jointly  only  or  jointly  and  severally,  or  executors  or  ad- 
ministrators of  any  contractor,  no  such  co-contractor  or  co-debtor, 
executor,  or  administrator,  shall  lose  the  benefit  of  the  said  enact- 
ments or  any  of  them,  so  as  to  be  chargeable  in  respect  or  by  reason 
only  of  payment  of  any  principal,  interest,  or  other  money  by  any 


(ar)  8t,  John  v.  Bwghton^  9  Sim.  219. 

(y)  Toft  V.  Stevenson^  1  De  G.  M.  & 
G.  28 ;  S.  C.  6  1*.  786 ;  16  Jur.  1187. 

{z)  Fordham  v.  Wallit,  10  Ha.  217; 
17  Jnp.  228. 

(a)   Way  v.  Bas8et,  6  Ha.  66. 


:  {b)  Channell  v.  DUehbum,  6  M.  &  W. 
494  ;  Goddard  y.  Ingram,  3  G.  &  B.  46  ; 
6  Jur.  1060 ;  OYermling  Atkitu  ▼.  IVwf- 
ffold,  2  B.  &  G.  23  ;  3  B.  &  R.  200  ;  and 
Slater  y.  Lawton,  1  B.  &  Ad.  806. 
(e)  19&20Vict.  c.  97,  B.  14. 


Sscw.  9.  PAYMENT  OR  ACKNOWLEDGMENT.  1001 

other  or  others  of  such  co-contractors  or  co-debtors,  executors,  or 
administrators. 

It  is  said  that  this  Act  does  not  apply  to  co-contractors  in  the  re- 
lation of  principal  and  surety  (d). 

The  Act  is  not  retrospective  {e). 


(10.)  Disabilities. 

An  allowance  of  ten  (now  sue  (/) )  years  is  made  for  persons  under 
disability  by  reason  of  infancy,  coverture,  idiotcy,  lunacy,  unsound- 
ness of  mind  or  absence  beyond  seas,  and  their  representatives, 
from  the  termination  of  the  disability  or  from  death  (g) .  The  ten 
years  is  now  reduced  to  six,  on  and  after  1st  January,  1879  (h) 
(disability  by  reason  of  absence  beyond  seas  being  excluded  by  s.  4). 
No  action  can  be  brought  by  any  person  under  disability  when  his 
right  first  accrued,  but  within  forty  (now  thirti/  {i) )  years  next  after 
the  accruer  of  the  right,  though  such  disability  may  have  lasted 
during  the  whole  of  that  period,  or  though  the  term  of  ten  (now 
six  (i) )  years  from  the  cessation  of  any  such  disability  shall  not 
have  expired  {k)y  and  where  a  person  under  disability  at  the  accruer 
of  the  right  shall  die  during  the  disability,  no  time  to  sue  beyond 
the  twenty  (now  ttcelve)  years  next  after  the  accruer  of  the  right, 
or  the  ten  years  next  after  the  death  of  the  person  under  disability, 
shall  be  allowed  by  reason  of  the  disability  of  any  other  person  (k). 
These  periods  are  reduced  to  thirty,  six,  and  twelve  years  respec- 
tively, on  and  after  the  1st  January,  1879  (t). 

8.  16,  saving  rights  of  persons  beyond  seas,  does  not  apply  as 
between  mortgagor  and  mortgagee  (/). 

Where  the  right  to  sue  has  commenced  during  a  previous' estate  Time  onoe 
tail,  the  time  continues  to  run  against  the  remainderman,  notwith-  timws  ton 
standing  he  is  under  disability  when  his  title  accrues:  the  Act  gives 
no  new  right  in  respect  of  a  subsequent  disability  (m).     So  under 

{d)  8eager  v.  Aston,  3  Jur.  N.  S.  481,  (/)  37  &  38  Vict.  o.  67,  8.  3. 

V.  C.  Staart.  (^)  3  &  4  Wm.  IV.  o.  27,  s.  16. 

($)  Jackson   v.    JTooUetf,   8  E.   &  B.  (A)  37  &  38  Vict.  c.  67,  s.  3. 

778 ;  Exc.  C.  4  Jur.  N.  S.  666,  reversing  (•)    B.  as.  1,  3,  6. 

t*.  409,  Q.  B. ;   Williama  v.  Smith,  4  H.  (A)  3  &  4  Wm.  IV.  o.  27,  8.  17. 

&  N.  659,  Exc.  C.  ;  Flood  v.  Patterson,  {I)  Kinsman  v.  Rouse,  17  Ch.  D.  104, 

29  Bear.  294 ;  7  Jar.  N.  S.  324,  over-  Jessel,  M.  R. 

ruling  Thompson  v.  Waithman,  3  Drew.  (m)  Ooodall  v.  Skarratt,  3  Drew.  216 ; 

629,  and  see  Watson  v.  Woodman,  20  Eq.  1  Jur.  N.  S.  67. 
721,731,  V.C.HaU. 

C. — VOL.  II.  S 
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the  old  law,  if  time  began  to  run  during  the  life  of  the  ancestor,  it 
continued  against  the  infant  heir  (n),  and  running  during  a  woman's 
disooverture,  would  continue  after  her  marriage  (o). 
Effect  of  Complete  and  unfettered  rights  of  action  being  given  by  the 

Married  "Women's  Property  Act,  1882,  coverture  is  no  longer  a 
disability  within  the  meaning  of  the  Statute  of  Limitations  (jo). 

Where  disability  is  relied  on  as  an  excuse  for  not  coming  to  the 
Court,  it  must  be  clearly  stated.  It  is  not  enough  to  say  generally 
that  there  have  been  infancies,  or  other  disabilities  owing  to  which 
the  plaintiff,  during  part  of  the  time,  has  been  imable  to  assert 
or  prosecute  his  right  {q).  This  was  held  under  the  old  law  in  a 
case  of  redemption. 

(11.)  Laches. 

Negligence  in  not  suing  on  a  specialty  does  not  amount  to 
equitable  laches  so  as  to  bar  the  statute  (r). 

(fi)  St.  John  r.  7\4mer,  2Yeni,  41S.  (q)  BlewUt  v.  Thmtu^  2  Yes.  J.  669. 

(o)  Anon,  2  Atk.  333.  (r)  It^  Baker,  20  CSi.  B.  230,  C.  A. 

Ip)  Weldcn  v.  Neal,  W.  N.  1884—163,  reversing  Kay,  J. ;  see  tup,  p.  990. 
Q.  B.  D. 
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(1.)  Law  prior  to  the  Statute  of  Limitations, 

Prior  to  3  &  4  Wm.  IV.  c.  27,  the  time  within  which  the  equity 
of  redemption  would  be  allowed  was  a  matter  for  consideration ; 
and  after  considerable  conflict  of  opinion,  it  was  settled  that  the 
Courts  of  equity  would  be  regulated  in  this  respect  by  analogy  to 
the  old  Statute  of  Limitations  («),  and  that  after  twenty  years' 
abandonment  by  the  mortgagor  (i),  the  right  of  redemption  should 
be  lost,  unless  the  mortgagor  could  bring  his  case  within  one  of 
the  exceptions  mentioned  in  that  statute,  namely,  imprisonment  (c?), 
infancy,  coverture  (rf),  or  being  beyond  the  seas  (c),  (not  having 
absconded),  or  nonsane  memory ;  in  any  one  of  which  cases,  the 
Courts,  by  further  analogy  to  that  statute,  gave  ten  years  after  the 
disability  was  removed  {e).  But  if  the  time  once  began  to  run,  a 
subsequent  legal  disability,  by  analogy  to  the  decisions  at  law, 
would  not  have  been  sufficient  to  stop  it  (/). 


(a)  21  Jao.  I.  c.  16. 

\h)  Oorbett  y.  Barkery  1  Anst.  138 ;  3 
ih.  766. 

{e)  See  Jemur  y.  Tracey^  3  P.  Wms. 
287,  n. 

(i)  Chmel  T.  Syhesy  1  Gh.  Rep.  103 ; 
Price  V.  Copmry  1  S.  &  S.  347. 


{e)  White  V.  Ewer,  2  Vent.  340 ;  Belch 
y.  Harvey,  3  P.  Wms.  287,  n.  And  see 
BeekfordY.  Wade,  17  Ves.  99. 

(/)  Floyd  V.  Maneel,  Gilb.  Rep.  inEq. 
186 ;  St.  John  v.  TUmer,  eup. ;  Xnowles 
T.  Spenee,  Moseley,  226  ;  I  Eq.  Ca.  Ab. 
316,  pi.  6;  Anon,  eup,;  Corbett  v.  Barker, 
enp. 
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Analogy  to 
the  statute. 


Tenant  for 
life  and 
remainder- 
man. 


Where 
several  per- 
Rons  entitled 
in  succession 
to  the  equity 
of  redemp- 
tion. 


The  analogy  to  the  statute,  however,  was  not  complete,  for  it  has 
been  decided  that  the  equity  of  redemption  would  be  barred  by 
twenty  years'  non-claim,  although  the  mortgagee  entered  into  pos- 
session in  the  lifetime  of  a  person  who  was  entitled  to  the  equity  of 
redemption  as  tenant  for  life  only,  and  although  the  person  entitled 
to  the  equitable  estate  in  remainder  filed  his  bill  within  five  years 
after  the  death  of  the  tenant  for  life  {g) .  But  in  Cotcne  v.  Douglas  (A), 
where  the  party  claiming  to  redeem  was  equitable  tenant  in  tail, 
such  a  plea  was  not  allowed,  though  suffered  to  stand  for  an 
answer,  on  the  ground  that,  no  recovery  having  been  suffered,  the 
Court  would  not  presume  a  conveyance  of  the  equity  of  redemp- 
tion. And  it  was  also  held  that  if  the  mortgagee  entered  into 
possession  not  in  his  character  of  mortgagee  only,  but  as  purchaser 
of  the  equity  of  redemption,  he  was  botmd  to  look  to  the  title  of 
his  vendor,  and  if  he  only  acquired  a  life  interest  in  fact,  he  was 
bound  to  keep  down  the  interest  for  the  benefit  of  the  remainder- 
men, and  the  time  did  not  run  against  the  remaindermen  during 
the  continuance  of  the  life  estate  (i),  although  the  estate  of  the 
tenant  for  life  had  been  enlarged  by  a  tortious  conveyance  (A-). 

Time  runs  against  the  remainderman,  notwithstanding  the 
neglect  of  persons  with  the  prior  estate.  The  antiquity  of  the 
defendant's  possession  is  more  to  be  regarded  than  the  novel 
accruer  of  the  plaintiff's  title  (/). 

The  principle  of  Harmon  v.  Hollim  (g),  was  followed  in  the  case 
of  a  conveyance  by  husband  and  wife,  without  fine,  of  the  wife's 
freehold  estate,  with  an  assignment  of  a  mortgage  term,  against  the 
heir  of  the  wife  claiming  within  twenty  years  after  the  death  of  the 
husband  (m).  But  the  case  referred  to  is  objectionable,  inasmuch 
as  the  grantee  entered  into  possession  not  as  mortgagee  but  as  pur- 
chaser, and  taking  in  fact  only  a  valid  estate  pur  autre  tie  was 
bound,  like  any  other  tenant  for  life,  to  keep  down  the  interest,  and 
time  would  not  run  against  the  wife's  heir  until  the  husband's 
death  («) ;   and  on  the  same  ground  relief  has  been  given  to  a 


{ff)  Earriaon  v.  SoUina,  1  S.  &  S.  471. 
And  see  Foster  y.  Blake,  4  Bli.  140 ;  5 
Sim.  191. 

(A)  M*C1.  &  Y.  321.  But  now  see  3  & 
4  Wm.  IV.  c.  27,  s.  21. 

(t)  Rafftty  V.  King^  1  Keen,  601 ; 
MilU  V.  north  wick,  11  Jur.  N.  S.  558, 
V.  C.  Kindersley ;  Burrotces  v.  Gore, 
6  11.  L.  907  ;  4  Jur.  N.  S.  1245  ;  Hawkins 


y.  Gardiner,  2  Sm.  &  G.  441. 

(k)  Lewis  y.  Reee,  3  K.  &  J.  132 ;  3 
Jur.  N.  S.  12,  V.  C.  Wood ;  MilU  y. 
Capel,  20  Eq.  692,  V.  C.  HaU. 

(/)  Ashton  y.  Milne,  6  Sim.  369; 
Cholmotideley  y.  Clinton,  4  Bli.  1. 

(m)  Aahton  y.  Milne,  sup. 

{n)  See  Hafety  y.  Kiny,  sup, ;  JRavald 
y.  Russell,  Yo.  9;  following  Corbett  y. 
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remainderman^  on  coming  into  possession,  against  a  sale  under  a 
decree  of  the  Court,  fraudulently  obtained  by  collusion  between  the 
mortgagees,  the  tenant  for  life,  and  the  purchaser,  by  permitting 
the  remainderman  to  redeem  after  a  lapse  of  thirty-five  years  (o). 
So  where  during  the  possession  there  was  a  tenancy  by  the 
curtesy  (p). 

In  Cholmondeley  v.   Clinton  {q)  the  question  was  agitated  be-  Poasesmon  of 
tween  two  parties,  claiming  the  same  equity  of  redemption,  whether  equity  of 
an  adverse  possession  by  one  of  the  parties,  by  taking  possession  '^d^^^Ption. 
and  paying  interest  on  the  mortgage  for  twenty  years,  would  be  an 
absolute  bar  to  the  other  party  by  length  of  time ;  and  on  appeal 
to  the  House  of  Lords,  it  was  finally  decided  that  such  adverse 
possession  was  a  complete  bar,  and  the  bill  was  dismissed. 


(2.)  St.^8f4.  Wm.  IF.  c.  27,  s.  24. 

The  statute  3  &  4  Wm.  IV.  o.  27  (r),  has  now  enacted  (s.  24)  s.  24. 
that  after  the  31st  December,  1833,  no  person  claiming  any  land 
or  rent  in  equity,  shall  bring  any  suit  to  recover  the  same  but 
within  the  period  during  which,  by  virtue  of  the  provisions  therein- 
before contained,  he  might  have  made  an  entry,  or  distress,  or 
brought  an  action  to  recover  the  same  respectively,  if  he  had  been 
entitled  at  law  to  such  estate,  interest,  or  right  in  or  to  the  same, 
as  he  shall  claim  therein  in  equity. 

By  B.  25  it  was  enacted  that  when  any  land  or  rent  shall  be  Express  truat. 
vested  in  a  trustee  upon  any  express  trust,  the  right  of  the  cestui  que  ®-  ^^• 
trusty  or  any  person  claiming  through  him,  to  bring  a  suit  against 
the  trustee,  or  any  person  claiming  through  him,  to  recover  such 
land  or  rent,  shall  be  deemed  to  have  first  accrued  according  to  the 
meaning  of  that  Act,  at,  and  not  before,  the  time  at  which  such 
land  or  rent  shall  have  been  conveyed  to  a  purchaser*  for  a  valuable 
consideration y  and  shall  then  be  deemed  to  have  accrued  only  as 
against  such  purchaser  and  any  person  claiming  through  him. 


Barker,  1  Anst.  138 ;  3  ib.  755.     And  3  Dr.  &  W.  479 ;   Bowm  y.  £van9,  2 

see  Byde  y.  DaUatoay,  2  Ha.  428 ;  Jump-  H.  L.  257. 

Mfi  y.  JHtchera,  13  Sim.  327.  {p)  Anon.  2  Atk.  333. 

(o)  EarlofBandon  y.  Becher,  3  01.  &  (q)  2  Mer.  173 ;  2  J.  &  W.  1 ;  4  Bl. 

F.  479.    And  see  Gore  y.  Stachpool,  1  7.    And  see  Collard  y.  Eare^  2  Rnss.  k 

Dow  18 ;  Bennett  y.  Colley,  2  My.  &  E.  M.  675. 

225  ;  6  Sim.  181 ;  Faustet  y.  Carpenter,  (r)  Ss.  24,  25,  26. 
2  Dow.  k  01.  232 ;  Thomhill  y.  Glwer, 
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Gonstraotive 
trustee. 


S.  26. 


Concealed 
fraud. 


Pleading. 


This  section  only  applies  to  land  or  rent,  but  the  Jud.  Act  made 
the  law  as  to  express  trusts  general  (s). 

The  possession  of  a  constructive  trustee  may  be  adverse  after  a 
lapse  of  time,  even  on  a  transaction  arising  out  of  fraud  {t). 

A  mortgagee  with  a  trust  for  sale  is  not  a  trustee  under  s.  25, 
but  is  a  mortgagee  under  s.  28  {u). 

By  8.  26  of  3  &  4  Wm.  IV.  o.  27,  it  is  enacted  that  the  pur- 
chaser of  an  equitable  life  estate  has  not  an  adverse  possession 
against  the  trustee  of  the  legal  estate  until  the  death  of  the  tenant 
for  life,  because  the  trustee  holds  for  both  the  tenant  for  life  and 
remainderman  {x). 

By  the  same  section  it  is  enacted  that  in  every  case  of  a  concealed 
fraud,  the  right  of  any  person  to  bring  a  suit  in  equity  for  the 
recovery  of  any  land  or  rent,  of  which  he,  or  any  person  through 
whom  he  claims,  may  have  been  deprived  by  such  fraud,  shall  be 
deemed  to  have  first  accrued  at,  and  not  before,  the  time  at  which 
such  fraud  shall  or  with  reasonable  diligence  might  have  been  first 
known  or  discovered.  But  that  nothing  therein  contained  shall 
enable  any  owner  of  lands  or  rents  to  have  a  suit  in  equity  for 
recovery  of  such  lands  or  rents,  or  for  setting  aside  any  conveyance 
of  such  lands  or  rents  on  account  of  fraud,  against  any  bonafde 
purchaser  for  valuable  consideration,  who  has  not  assisted  in  the 
commission  of  such  fraud,  and  who  at  the  time  he  made  the  pur- 
chase did  not  know,  and  had  no  reason  to  believe,  that  any  such 
fraud  had  been  committed  (y). 

For  cases  of  concealed  fraud,  see  (s). 

The  mortgagee  may  plead  the  Statute  of  Limitations  in  bar  of 
the  right  to  redeem  {a)  ;  and  the  plaintifip  may  reply  to  the  plea, 
or  amend  his  action,  or  may  prove  himself  to  be  within  the  excep- 
tions {(i). 

Persons  who  have  omitted  to  set  up  the  Statute  of  Limitations 
in  the  pleadings  can  have  no  protection  from  it  (i). 


(*)  36  &  37  Vict.  c.  66,  s.  25,  sub-s.  2. 

(0  Beckford  v.  Wade,  17  Ves.  87; 
CoUard  v.  Hare,  2  Russ.  &  M.  675. 

(u)  Locking  v.  Parker,  8  Ch.  30 ;  Be 
AlUon,  11  Ch.  D.  284,  C.  A.  And  see 
Kirkwood  v.  Thompson,  2  H.  &  M.  392 ; 
and  inf,  p.  1010.  See  Bennett  v.  Cooper^ 
8  Jur.  607,  M.  R. ;  9  Beav.  252. 

(x)  Fausset  v.  Carpenter,  2  Dow.  &  C. 
232. 

(y)  3  &  4  Wm.  IV.  c.  27,  8.  26. 


(z)  Metrop,  Bank  v.  ffeiron,  5  Ex.  D. 
319;  JPetrie  v.  P.  1  Drew.  397;  Sturgis 
V.  Morse,  24  Beay.  641 ;  Trotter  v.  Mae* 
lean,  13  Oh.  D.  684,  Fry,  J. ;  GibbsY, 
Guild,  8  Q.  B.  D.  296 ;  affirmed,  9  ib. 
69. 

(a)  Affffos  V.  Fiekerell,  3  Atk.  225. 

(*)  Fordham  v.  Wallis,  10  Ha.  231  ; 
17  Jut.  228  ;  Molding  v.  Barton,  1  8m.  & 
G.  XXV.  App. ;  Old.  XIX.  r.  16.  See 
Dupre  v.  Duncombe,  9  Jur.  770,  V.  C. 


Sbct.  2. 


STAT.  3  &  4  WM.  IV.  o.  27,  e.  24. 


There  were,  however,  many  ciroumstanoes  beside  the  legal  dis- 
abilities before  noticed,  which  would  take  the  ease  out  of  the  statute : 
for  instance,  if  there  was  fraud  or  oppression  in  the  transaction  (c), 
or  if  the  mortgagee  used  unfair  means  to  clog  the  redemption  of 
the  mortgage  (rf),  or  the  like. 
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(3.)  Extingukhment  of  right. 

At  the  determination  of  the  period  for  making  an  entry  or  dis-  Extinguiah« 
tress,  or  bringing  any  action  or  suit,  the  right  and  title  to  the  land  rfj^t.^ 
or  other  property  claimed  is  extinguished  {e). 

The  eflEect  of  this  extinguishment  would  seem  to  be  to  vest  the 
land  or  other  property  in  the  mortgagee  or  mortgagor,  freed  from 
any  mortgage  rights,  as  if  a  release  had  been  executed  (/) ;  and 
this  as  against  a  person  who  previously  hod  the  legal  estate  {g). 

The  effect  also  of  this  section  is  that  the  title  cannot  be  revived 
or  revested  by  a  re-entry  after  twenty  years'  adverse  possession,  on 
the  doctrine  of  remitter  {h). 

It  is  said  (i)  that  an  acknowledgment  in  writing  after  the  expira- 
tion of  the  twenty  years  would  not  revive  the  mortgage,  and  the 
point  was  treated  by  Thesiger,  L.  J.,  as  open  (A-).  There  are 
authorities  the  other  way  (/),  but  they  have  not  been  deemed 
satisfactory  (w). 

In  Pendleton  v.  Booth  (n),  the  acknowledgment  after  the  expira- 
tion of  the  period  was  treated  as  raising  a  presumption  that  there 
had  been  an  acknowledgment  before  such  expiration  {n) ;  but  this  is 
adding  to  the  statute  (n). 

In  order  for  this  section  to  apply,  the  adverse  possession  of  twelve 
years  must  be  of  the  some  person,  or  of  several  persons  claiming 
under  one  another  (<?). 


Kt.  Bmoe ;  Bampton  y.  BirehaH^  6  Jar. 
816,  M.  R. ;  Foster  v.  Hodgson,  19  Ves. 
180 ;  Hoare  v.  Feek,  6  Sim.  61. 

(e)  Spurfson  ▼.  Collier,  1  ed.  66. 

{d)  Ord  ▼.  Smith,  Sel.  Ca.  Oh.  9. 

(«)  3  &  4  Wm.  IV.  o.  27,  fl.  34. 

(/)  Doe  ▼.  Summer,  14  M.  &  W.  42 ; 
Ineorp,  Soe,  ▼.  Richards,  1  Dr.  &  W. 
289 ;  4  It.  Eq.  R.  177,  197;  1  Hayes' 
Cony.  268,  ed.  6. 

{si)  Doe  y.  Barnard,  13  Q.  B.  952; 
and  see  11  Jar.  N.  S.  pt.  2,  p.  151. 

(h)  Brassington  y.  Llewellin,  27  L.  J. 
Ex.  297. 


(t^  Hay.  Cony.  268,  od.  6. 

{k)  See  Markwiek  y.  Hardingham,  16 
Gh.  D.  339,  346. 

(t)  Stamjleld  y.  Eobson,  16  Beay.  236 ; 
affirmed,  3  De  G.  M.  &  G.  620 ;  22  L.  J. 
Ch.  667  ;  Fendleton  y.  Booth,  1  Giff.  36  ; 
6  Jar.  N.  S.  840 ;  affirmed,  6  ib,  182  ;  1 
De  G.  F.  &  J.  81. 

(m)  Brown  on  Limit.  676.  See  inf. 
p.  1010. 

(w)  Sup.;  and  see  Stager  y.  Aston,  3 
Jur.  N.  S.  481,  V.  0.  Stuart ;  Sanders  y. 
S,  W.  N.  1881—27,  V.  0.  Malins. 

(o)  Doe  y.  Barnard,  sup. 
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(4.)  Acknoicledgment  before  the  statute. 

Before  3  &  4  Wm.  IV.  c.  27,  any  act  of  the  mortgagee,  acknow- 
ledging the  mortgage  as  subsisting  within  twenty  years  of  the 

"W^at  acta  filing  of  the  bill  wonld  have  taken  it  out  of  the  rule  (p),  although 
the  transaction  were  not  with  the  mortgagor  or  his  heirs  (g),  or  it 
were  a  mere  private  account  kept  by  the  mortgagee  of  the  profits 
of  the  estate,  in  which  he  treated  it  as  redeemable  (r). 

But  acknowledgment  to  a  third  party  was  held  not  suflBcient  to 
keep  alive  the  claim  («) ;  nor  the  account  kept  by  a  receiver  of  the 
estate  (/) .  An  account  kept  with  the  mortgagor,  or  his  heirs,  within 
twenty  years,  would  save  the  equity  of  redemption,  whatever  might 
have  been  the  length  of  possession  by  the  mortgagee  (u).  But  a 
mere  demand  by  the  mortgagor  without  process  or  acknowledg- 
ment by  the  mortgagee  was  not  sufficient  (x). 

Deeds  refer-         A  conveyance  by  the  mortgagee  or  his  heirs  of  the  lands,  subject 

dwnption."  to  the  equity  of  redemption,  was  held  a  clear  acknowledgment  (y), 
although  it  is  said  that  the  words  "subject  to  the  subsisting  equity 
of  redemption,  if  any, ^*  was  not  (s).  And  in  a  case  in  which  the 
purchaser  from  the  husband  of  the  equity  of  redemption  of  the  wife's 
estate,  obtained  a  conveyance  of  the  outstanding  legal  estate  by  a 
deed  which  noticed  the  payment  of  the  mortgage  debt  by  the  pur- 
chaser to  the  mortgagee,  it  was  held  a  sufficient  acknowledgment  of 
the  mortgage  to  give  the  heir  of  the  wife  a  right  to  redeem  within 
twenty  years  from  the  date  of  the  deed  (a).  A  surrender  of  copy- 
holds by  a  mortgagee  to  the  use  of  his  will,  was  said  to  be  demon- 
strative of  intention  neither  way  (b)  ;  but  this  observation  would  not 
of  course  apply  if  there  was  any  reference  to  the  subsisting  equity. 
If  the  mortgagee  devised  the  lands  as  his  mortgaged  estate  (c),  or 

Wills  anading  alluded  to  the  mortgage,  as  by  a  disposition  of  the  money,  if  the 
mortgage  shall  be  redeemed^  there  would  be  a  sufficient  acknowledg- 


to  the  mort 


{p)  SodU  V.  SeaUy,  1  V.  &  B.  636 ;  {i)  Barron  ▼.  Martin^  Geo.  Coop.  1S9, 

Frice  v.  Copner^  I  S.  &  S.  347 ;  Cutler  v.  &c. 

Cremer,  1  L.  J.  Ch.  108,  V.  C.  E.  (m)  Procter  v.  Cowper^  2  Vem.  377  ; 

iq)  Mansard  v.  Sardy,  18  Ves.  465.  Anon,  sup, 

(r)  Fairfax  v.  Montague,  cited  2  Ves.  {x)  1  V.  &  B.  640. 

J.  84  ;  Campbell  v.  BecJcfordy  cited  4  Ves.  (y)  Smart  v.  Hunt^  4  Ves.  478,  n. 

47i  ;    Lake   v.    Thomas,    3   ib,    17—22 ;  (2)  Eardy  v.  Beeves,  ib,  480. 

Anon.  2  Atk.  333.  {a)  Price  v.  Copner,  sup. 

(«)  Greatfell  v.  Girdkstone,  2  Y.  &  C.  (A)  And  see  Martin  v.  Moulin,  2  Burr. 

Exc.  662  ;  Holland  v.  Chrk,  1  Y.  &  C.  969. 

C.  C   lol.  (c)  Anon  3  Atk.  314. 
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ment  (rf).  On  the  like  principle,  a  redemption  was  allowed  after 
forty  years'  possession,  on  evidence  of  a  contract  entered  into  within 
seven  years  preceding  the  filing  of  the  bill,  by  the  heir  of  the  mort- 
gagee, for  purchase  of  the  equity  of  redemption  (/»),  and  where  bills 
of  foreclosure  had  been  filed  (/). 

Parol  evidence  was  admissible  to  aiBfect  the  mortgagee,  but  it  Parol  evi- 

0.61100  ftCUXllfi* 

must  have  been  clear  and  unimpeachable  (//).     The  case  would  also  gible. 
be  taken  out  of  the  statute  if  the  mortgagee  submitted  to  be  re- 
deemed (A) ;  or  if  the  mortgagor,  or  his  heir,  remained  in  possession 
of  any  pcurt  of  the  estate  (t) ;  or  if  the  time  was  otherwise  well 
accounted  for,  as  in  a  case  in  which  it  appeared  that  there  had  been 
a  promise  that  the  mortgagor  should  be  at  liberty  to  redeem  after 
twenty-seven  years,  where  redemption  was  allowed   after  forty- 
one  years,  being  only  fourteen  years  from  the  time  allowed  (A:) ;  and 
as  in  another  case  (/),  in  which  redemption  was  allowed  fifty  years  Time  ao- 
after  the  mortgage,  and  after  forty-seven  years'  possession  by  the  by  legal 
mortgagee,  and  five  ejectments  at  law  to  try  the  title,  and  refusal  P«x*«^^^' 
by  four  several  answers  to  account,  the  time  being  accounted  for  by 
the  legal  proceedings.     If,  however,  a  mortgagor  filed  his  bill  to 
redeem,  and  obtained  a  decree  to  account,  he  must  have  prosecuted 
his  suit,  or  in  twenty  years  he  would  be  barred  (/). 

It  was  also  held,  that  no  time  would  bar  the  redemption  of  a  Welsh 
Welsh  mortgage  (/n),  or  if  the  mortgage  deed  contained  an  agree- 
ment that  the  mortgagee  should  hold  until  the  mortgage  was 
satisfied  (n),  unless  on  an  account  taken  of  the  rents  and  profits  it 
appeared  that  the  mortgagee  had  been  in  possession  upwards  of 
twenty  years  since  the  mortgage  debt  was  fuUy  paid  (p).  But  a  Mortgages, 
plaintiff  who  seeks  to  redeem  a  mortgage  alleged  to  be  of  this 
nature  after  many  years,  must  prove  his  case  clearly  and  inde- 
feasibly  (^). 


(<Q  Ord  Y.  Smithy  Sd.  Ca.  Gh.  9 ;  2 
Eq.  Ca.  Ab.  600. 

(«)  Cmwcay  y.  Shrxmptimy  6  Bro.  P.  G. 

187. 

(/)  Palmsr  y.  Jaektony  ib,  281. 

{g)  WMtifig  y.  WhiU,  2  CJox,  295; 
Geo.  Coop.  1 ;  Ferry  y.  MaraUm^  2  Bro. 
C.  C.  397 ;  more  fully  reported  in  Whiting 
Y.  WkiUy  tup. 

(h)  Froetor  y.  OaUt,  2  Atk.  140. 

(«)  Rakeitraw  y.  Brewery  Sel.  Ca.  Ch. 
55;  2  P.  Wms.  511;  Moseley,  189; 
Burke  y.  Zgnehy  2  Ba.  &  B.  426.    And 


see  ib.  573. 

{k)  White  Y.  Pigeotiy  TothiU,  tit.  102, 
p.  135. 

(0  St.  John  Y.  r«twr,  2  Vem.  418. 

\fh)  Sowel  Y.  Friee,  Gilb.  Eq.  Eep. 
106 ;  Pre.  Ch.  423 ;  1  P.  Wma.  291. 

(n)  Orde  r.  ffeming,  1  Vem.  418; 
tatet  Y.  Eamblyy  2  Atk.  359. 

(o)  Tatee  r.  Mambly,  tup.  See  WaUert 
Y.  Webby  5  Ch.  533.  And  see  Fenwiek 
Y.  Feed,  1  Mer.  125 ;  and  Chap.  Welsh 
Mortgages,  sup.  p.  356. 

(p)  Sevvqfi  y.  Chinna,  10  Mo.  I.  A.  151. 
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After  a 
release. 


Even  if  the  equity  of  redemption  was  actually  released  by  the 
mortgagor  to  the  mortgagee,  evidence  would  be  admitted  that  the 
release  was  made  upon  a  secret  trust  for  his  benefit  {q)f  or  that  it 
was  not  intended  to  be  an  absolute  sale  (r). 


S.  28. 


Limit  of 
twelve  yean. 


Aoknowledg 
xneiit. 


More  than 
one  mort* 
gagor. 


More  than 
one  mort- 
gagee. 


(5.)  Stat.  3  <^  4  Wm.  IV.  c.  27,  s.  28. 

In  order  to  render  the  law  on  this  subject  more  certain  and 
precise,  3  &  4  Wm.  IV.  c.  27  (s)  enacted  that  when  a  mortgagee 
shall  have  obtained  the  possession  or  receipt  of  the  profits  of  any 
land,  or  the  receipt  of  any  rent,  comprised  in  his  mortgage,  the 
mortgagor,  or  any  person  claiming  through  him,  shall  not  bring  a 
suit  to  redeem  the  mortgage,  but  within  twenty  {now  Urelf>e)  if) 
years  next  after  the  time  at  which  the  mortgagee  obtained  such 
possession  or  receipt ; 

Unless  in  the  meantime  an  acknowledgment  of  the  title  of  the 
mortgagor,  or  of  his  right  of  redemption,  shall  have  been  given  to 
the  mortgagor  or  some  person  claiming  his  estate,  or  to  the  agent 
of  such  mortgagor  or  person,  in  writing  signed  by  the  mortgagee  or 
the  person  claiming  through  him^  and  in  such  case  no  such  suit  shall 
be  brought  but  within  twenty  {now  ticelve)  {t)  years  next  after  the 
time  at  which  such  acknowledgment,  or  the  last  of  such  acknow- 
ledgments, if  more  than  one,  was  given. 

An  acknowledgment  is  of  no  effect  when  made  after  the  mort- 
gagee has  been  in  possession  twelve  years  (w) ;  but  payment  of 
rents  of  a  moiety  is  presumptive  evidence  that  the  previous  rents 
had  been  accounted  for  {x). 

And  when  there  shall  be  more  than  one  mortgagor,  or  more  than 
one  person  claiming  through  the  mortgagor  or  mortgagors,  such 
acknowledgment,  if  given  to  any  of  such  mortgagors  or  persons,  or 
his  or  their  agent,  shall  be  as  effectual  as  if  the  same  had  been 
given  to  all  such  mortgagors  or  persons. 

But  where  there  shall  be  more  than  one  mortgagee,  or  more  than 
one  person  claiming  the  estate  or  interest  of  the  mortgagee  or 
mortgagees,  such  acknowledgments,  signed  by  one  or  more  of  such 
mortgagees  or  persons,  shall  be  effectual  only  as  against  the  party 


(q)  MorUy  v.  Elwaya^  I  Oh.  Ca.  107. 
(r)  Vernon  v.  Bethell^  2  Ed.  110. 
(»)  8.  28. 

{t)  37  &  38  Vict.  o.  67,  s.  7. 
(a)  Marktcicky,  Ifardinffkam,  16  Ch. 
D.  339,  846.    Bat  see  Sealer  y.  Jatan^ 


3  Jnr.  N.  S.  481,  V.  C.  Stuart;  Sanden 
V.  S,  W.  N.  1881—27,  V,  C.  Malinn, 
affirmed  19  Ch.  D.  873,  0.  A.,  and  tup. 
p.  1007. 

{z)  Sanden  y.  8,  tup. 


Szcfr.  5.  STAT.  3  &  1  WM.  IV.  a  27,  B.  28.  lOl  1 

or  parties  signiDg  as  aforesaid,  and  the  person  or  persons  olaiming 
any  part  of  the  mortgage  money,  or  land  or  rent,  by,  from,  or 
under  him  or  them,  and  any  person  or  persons  entitled  to  any 
estate  or  estates,  interest  or  interests,  to  take  effect  after  or  in 
defeasance  of  Us  or  their  estate  or  estates,  interest  or  interests,  and 
shall  not  operate  to  give  to  the  mortgagor  or  mortgagors,  a  right 
to  redeem  the  mortgage  as  against  the  person  or  persons  entitled 
to  any  other  undivided  or  divided  part  of  the  money  or  land  or 
rent. 

And  where  such  of  the  mortgagees  or  persons  aforesaid  as  shall  Divided  part 
have  given  such  acknowledgment  shall  be  entitled  to  a  divided  part 
of  the  land  or  rent  comprised  in  the  mortgage,  or  some  estate  or 
interest  therein,  and  not  to  any  ascertained  part  of  the  mortgage 
money,  the  mortgagor  or  mortgagors  shall  be  entitled  to  redeem 
the  same  divided  part  of  the  land  or  rent  on  payment,  with  interest, 
of  the  part  of  the  mortgage  money,  which  shall  bear  the  same  pro- 
portion to  the  whole  of  the  mortgage  money,  as  the  value  of  such 
divided  part  of  the  land  or  rent  shall  bear  to  the  value  of  the 
whole  of  the  land  or  rent  comprised  in  the  mortgage. 

By  the  old  rule,  so  long  as  the  mortgagor  held  possession  of  any  Mortgagor  in 
part  of  the  estate,  no  lapse  of  time  barred  his  right,  for  as  to  the  ^^J^^"^  ^ 
part  of  which  he  kept  possession,  his  right  remained,  and  as  he 
could  not  (//)  redeem  that  separately,  he  was  allowed  to  redeem  all. 
Yet  an  estate  might  become  irredeemable  as  to  part  and  redeemable 
as  to  the  residue,  as  in  the  case  mentioned  by  Lord  Eosslyn  (z). 
The  old  rule  was  abolished  by  s.  28  (a). 

Time  will  not  nm  in  the  case  of  a  common  mortgage  until  When  time 
the  day  of   redemption  has  arrived,  for  the  mortgagor  cannot 
redeem  before  that  day  (6). 

S.  28  was  held  to  be  retrospective  in  its  operation,  if  the  whole  S.  28. 
twenty  years  had  not  elapsed  before  the  passing  of  the  Act,  so  that  ^*«»P«®- 
if  the  mortgagee  entered  into  possession  within  the  twenty  years 
preceding  the  passing  of  the  Act  and  the  full  time  had  run  out 
without  any  Euch  acknowledgment,  as  is  required  by  the  Act,  being 
given  by  the  mortgagee,  the  mortgagor  was  held  to  be  barred,  though 
immediately  before  the  passing  of  the  Act  such  an  acknowledgment 
had  been  made  of  the  mortgage  by  the  mortgagee,  as  would  have 

(y)  Rakestraw  y.  Bretcer^  Sel.  Ca.  in  (a)  Kxn»inan  y.  J&otue^  17  Ch.  D.  104, 

Ch.  66 ;  Burke  y.  Lyneh,  2  Ba.  &  B.  426.      Jessel,  M.  B. 

(z)  Lake  y.  Thomae,  3  Yes.  22.  {b)  Brown  y.  Cole,  14  Sim.  427;  9  Jur. 

290. 
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been  good  by  the  old  law,  such  as  the  usual  aoknowledgment  con- 
tained in  an  assignment  of  a  mortgage  (c). 
Mortgagee  in       Time  will  not  run  against  the  mortgagor  imder  this  Act,  as  it  did 
under  another  Hot  under  the  old  law,  during  the  time  that  the  mortgagee  is  in 
^*  ®'  possession  under  some  other  rightful  title ;  as  where  the  mortgagee, 

after  being  seven  years  in  possession  without  acknowledgment  pur« 
chased  the  estate  of  the  tenant  for  life  who  had  joined  with  the 
remainderman  in  making  the  mortgage  (ef),  or  the  estate  of  a 
tenant  by  the  curtesy  or  otherwise,  whether  he  acquired  the  interest 
before  (e)  or  after  (/)  taking  possession. 
PoBsession  Where  a  mortgagee  of  a  life  estate  is  in  possession  under  an 

Alter  dfiath 

of  tenant  for    Order  of  Court,  and  remains  in  possession  after  the  death  of  the 
life  pretumed.  ^gj^^nt  for  life  has  been  presumed,  he  is  not  a  trespasser,  but  the 
statute  does  not  run  in  his  favour  {g) ;  and  the  persons  claiming  in 
remainder  are  guilty  of  no  laches  in  not  suing  till  the  expiration 
of  seven  years  from  the  time  when  the  tenant  for  life  was  last 
heard  of  (h) ;  but  as  no  fiduciary  relation  existed  between  them  and 
the  mortgagee,  they  were  only  entitled  to  an  account  of  rents  for 
six  years  {/i). 
Husband  and       So  where  the  equity  of  redemption  was  vested  in  the  husband 
^  ®'  and  wife  jointly,  and  they  conveyed  by  deed  without  fine  to  a  mort- 

gagee, the  mortgagee's  estate  could  only  become  absolute  if  the 
husband  survived,  and,  she  having  survived,  her  heir  was  entitled 
to  claim  within  ten  years  from  the  death  of  the  husband  (t). 
Bight  of  The  statute  also  does  not  apply  to  a  case  of  purchase  by  a  mort- 

repurchaae.      gagee,  with  a  right  of  repurchase  by  the  mortgagor  within  twenty- 
five  years  or  during  his  life  (A). 
Adverse  Possession  taken  under  a  mistake,  though  by  consent  of  the  real 

tbot^imder  owner,  is  not  the  less  adverse  if  the  person  in  possession  has  no 
°^^«-         duty  to  perform  (/) . 

{e)  Batchelor  v.  Middleion,  6  Ha.  76.  is)  Eichnan  v.   UpnUl^  2  Ch.  D.  617, 

(^  Hyde  v.  Dallaway,  2  ib.  528.    And  V.  C.  Hall. 
'                         aee  Itavald  v.  Butull,  To.  9  ;  Bafety  v.  (h)  lb. ;  4  Ch.  D.  146,  0.  A. 

Kiny,   1   Keen,   616,    617 ;    Corbett   v.  (»)   Friee  v.  Cojmer,  1  S.  &  S.  347  ;  1 

Barker,  3  Anst.  756  ;  Seeve  v.  EiekSf  2  L.  J.  178  ;  Fish.  Mtg.  736,  ed.  3  ;  692, 

S.  &  S.  403.  ed.  4. 

(f)  Safety  ▼.  Xiny,  sup,  {k)  Alderson  y.  White^  2  Do  G.  &  Jo. 

(/)  Eyde  v.  Dailawat/,  tup,  97  ;  4  Jur.  N.  S.  126. 

(0   CholmondeUy  y.  ClinUmy  4  Bli.  1. 
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(6.)   What  sufficient  ackmwledgnient  within  tfie  statute. 

Whatever  expressions  made  by  parol  would  have  amounted  before 
the  statute  to  an  acknowledgment,  will  still  be  sufficient  if  in 
writing,  and  if  the  other  requirements  of  the  statute  are  duly  com- 
plied with  (;«).  Any  expression  therefore,  referring  to  the  estate 
as  mortgaged,  or  to  the  person  entitled  to  the  equity  of  redemption, 
and  expressing  a  readiness  to  settle  the  account,  or  referring  to  a 
proposed  arrangement  for  accounting  or  for  paying  off  the  mort- 
gage debt,  will  be  a  sufficient  acknowledgment  (n). 

No  particular  form  is  necessary,  nor  need  the  amount  be 
stated  (o). 

The  acknowledgment  may  be  by  affidavit  in  an  action  {p) ;  in  a  Affidavits, 
schedule  (p) ;  or  by  an  answer  to  interrogatories  (p);  or  by  a  letter 
or  other  writing. 

A  mere  admission  that  the  mortgagee  holds  under  a  mortgage 
title,  but  denying  the  right  claimed,  is  not  sufficient  (q). 

No  equivocal  expressions  will  do ;  and  after  the  period  has  passed 
stronger  expressions  are  required  (r). 

It  is  said  that  the  fact  of  the  mortgagee  treating  himself  as 
mortgagee  and  accounting,  but  without  any  signature  of  the  accounts 
according  to  the  Act  is  not  sufficient  (s) ;  nor  is  the  conmiencement 
of  an  action  of  foreclosure,  it  would  seem,  sufficient  (n) ;  a  mere 
demand  without  process  will  not  suffice  (m). 

"Under  the  old  practice  mere  filing  of  the  bill  was  sufficient.  Bill  under 
though  service  might  not  be  effected  till  long  after ;  but  the  mis- 
conduct or  delay  of  the  plaintiff  might  deprive  him  of  the  benefit 
of  this  rule  (x) ;  and  from  the  extended  powers  of  effecting 
substituted  service,  the  opportunities  for  delay  have  now  been 
diminished  (j/). 


old  practice. 


(m)  Stantfield  v.  Eobson,  16  Bear.  236; 
affirmed  3  De  G.  H.  ft  G.  620 ;  22  L.  J. 
Ch.  657. 

(fi)  FiBh.  Mtg.  739,  ed.  3 ;  694,  ed.  4. 

\o)  Truloek  v.  Rohey,  12  Sim.  402; 
Lord  St,  John  v.  Boughton^  9  ib.  219 ; 
Franc*  v.  Sympwn,  Kay,  678. 

{p)  Blair  v.  Nvgenty  3  J.  &  L.  668 ; 
Sag.  R.  Ft.  St.  130,  ed.  2. 

(q)  Thompson  T.  Bowf/er,  9  Jur.  N.  S. 
863,  M.  R. 

(r)   Whitinff  v.    TThiU,   2  Cox,   295; 


Geo.  Coop.  1 ;  Beekt  y.  BdttlethwaiU,  ib, 
161 ;  Barron  v.  Martin^  ib,  189. 

(«)  Fiah.  Mtg.  tup,;  Bakery,  JTetton, 
14  Sim.  426. 

(a)  Sodle  v.  SeaUy,  1  V.  &  B.  536 ; 
6  Mad.  181. 

(x)  Coppin  V.  Graff,  1  Y.  &  0.  C.  0. 
205  ;  Bureell  v.  Blennerhatsetly  3  J.  &  L. 
24 ;  Forater  y,  Thompsony  4  Dr.  &  W. 
303;  Seley,  Lord  Bex'ey,  20  Beav.  127. 

(y)  Bampton  y,  Birehall,  5  ib,  67; 
Dixon  V.  Qayfere,  17  t*.  421. 
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Under  s.  28,  no  force  is  given  to  on  acknowledgment  by  an  agent, 
which  standB  on  the  same  footing  to  under  another  statute  (z), 

A  written  instruction  to  a  solicitor  would  not  amount  to  an 
acknowledgment  (a). 

The  acknowledgment  must  be  made  to  the  mortgagor  or  those 
claiming  imder  him,  or  the  agent  of  one  of  such  persons. 

An  acknowledgment  of  the  mortgagors'  title  by  a  recital  in  an 
assignment  of  the  mortgage,  but  to  which  the  mortgagor  is  not  a 
party,  is  not  sufficient  to  stop  the  statute  from  running  {b).  But  it 
seems  to  be  otherwise  if  the  mortgagor  is  a  party  (c).  An  acknow- 
ledgment made  to  the  grandfather,  tenant  by  the  cxu^sy,  of  the 
right  of  his  infant  granddaughter,  entitled  as  heir  to  the  inherit- 
ance, has,  however,  been  held  to  be  sufficient,  as  being  made  to  her 
agenty  though  the  acknowledgment  would  otherwise  seem  to  have 
been  sufficient,  as  being  made  to  the  particular  tenant  of  the  equity 
of  redemption  (rf). 

Where  the  bill  for  redemption  stated  that  the  mortgagee  entered 
into  possession  shortly  after  the  date  of  the  mortgage,  and  had  re- 
mained in  possession  ever  since,  the  Court  would  not  intend  that 
shortly  after  meant  within  five  years,  and  the  demurrer  of  the 
mortgagee  was  overruled  (6).  It  must  clearly  appear  that  the 
possession  vested  for  the  statutory  period  (/) ;  it  will  be  sufficient 
if  the  claim  be  simply  of  the  "  Statute  "  of  Limitations  {g). 

Where  there  is  a  morl^ge  to  two  jointly,  there  must  be  a  joint 
acknowledgment  (//). 

Acknowledgment,  though  after  twenty  years'  adverse  possession, 
sets  up  the  equity  of  redemption  (e). 

Acknowledgment  by  a  tenant  in  tail  binds  remaindermen  (k). 

An  acknowledgment  to  the  mortgagor-bankrupt  is  not  sufficient ; 
the  mortgagor  is  not  the  agent  of  his  trustee  (/). 


(z)  9  Geo.  rV.  c.  H,  8.  1. 
(a)  Stanafleld  t.  Eobton,  16  Beav.  236 ; 
3  De  G.  M.  ft  G.  620. 
{h)  Zueoi  Y.  DmnisoHf  13  Sim.  584. 
{e)  See  Batehelor  y.  MiddUton,  6  Ha.  75. 
{d)  Truloek  v.  £oUy,  12  Sim.  402. 
le)  Baker  y.  TFettoUy  14  ib.  426. 
(/)  Orem  y.  NlehotUy  4  L.  JT.  Gh.  118. 
ijf)  Aima  y.  Barry,  2  Cdl.  285. 


(h)  Biehardion  y.  Yinrnge,  10  Eq.  275, 
y.  0.  HalinB;  affizmed,  6  Oh.  478. 

(i)  FendleUm  y.  Booth,  I  Giff.  35 ;  6 
Jar.  N.  S.  840 ;  affirmed,  6  t^.  182 ;  1 
De  G.  F.  &  jr.  81 ;  Stantfield  y.  Eoheon, 
iup. 

{k)  FendUton  y.  Boothy  tup, 

(/)  Markwiek  y.  Sardimghtim^  15  Gh. 
D.  339,  352,  G.  A. 


Sect.  7.  DISABILITIES.  ]015 

(7.)  Disabilities. 

There  is  in  the  Act  no  express  saving  of  disabilities  of  the  mort- 
gagor or  his  heirs  in  any  distinct  clause,  but  they  were  saved  under 
the  old  Statute  of  Limitations  (m) ;  and  it  has  been  held  that  the 
saving  of  disabilities  would  not  be  applicable  (n)  on  the  ground 
that  s.  16  as  to  disabilities  does  not  apply  as  between  mortgagee 
and  mortgagor  (o) . 

(m)   Fraetor  y.   Oata^    2    Atk.    140;  Sug.  B.  P.  St.  Hi,  ed.  2;  see  Banning, 

^non.   3  ib,  313;    Jenner  y.    Tracy,   3  St.  of  Lim.  p.  173. 
P.  Wms.  287,  n. ;    Bwmy  y.  JKidyard,  (o)  Kiniman  v.  Jtotuey  17  Ch.  D.  104, 

dted  17  Ves.  99.  Jeasel,  M.    B. ;   Forster   y.    Fatierson, 

(n)  Piah.  Mtg.  742»  ed.  3 ;  911,  ed.  4 ;  W.  K.  1881—32,  V.  0.  Baoon. 
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(1.)  St.  17  ^  18  Vict.  c.  113. 

By  the  general  rule  of  law  before  the  statute  next  mentioned, 
the  mortgage  debt  was  payable  primarily  out  of  the  personal  estate 
of  a  deceELsed  mortgagor  to  the  exoneration  of  the  mortgage  here- 
ditaments (a). 

17  &  18  Vict.  This  has  been  altered  by  a  statute  commonly  known  as  "  Locke 
King's  Act"  (6),  which  declares  that  when  any  person  shall,  after 
Dec.  31,  1854,  die  seised  of  or  entitled  to  any  estate  or  interest  in 
any  land  or  other  hereditaments  which  shall  at  the  time  of  his  death 
be  charged  with  the  payment  of  any  sum  or  sums  by  way  of  mort- 
gage, and  such  person  shall  not  by  his  will  or  deed  or  other  docu- 
ment, have  signified  any  contrary  or  other  intention,  the  heir  or 
devisee  shall  not  be  entitled  to  have  such  mortgage  debt  discharged 
or  satisfied  out  of  the  personal  estate  or  any  other  real  estate  of 
such  person ;  but  the  land  or  hereditaments  so  charged  shall  as 
between  the  different  persons  claiming  through  or  under  the 
deceased  person  be  primarily  liable  to  the  payment  of  all  mortgage 
debts  with  which  the  same  shall  be  charged,  every  part  thereof 
according  to  its  value  bearing  a  proportionate  part  of  the  mortgage 
debt  charged  on  the  whole  thereof. 

Proviso.  The  Act  contains  a  proviso   (which  is  only  for  the  benefit  of 

mortgagees)  (c),  that  nothing  in  the  Act  shall  affect  or  dimiTiiRh  any 

(a)  See  inf,  p.  1021.  Dav.  Wills,  249,  n.  ed.  3. 

(i)  See  2  Dav.  Conv.  576,  ed.  3  ;  4  (c)  Lipscomb  v.  Z.  7  Eq.  601. 


Skct.  1. 


STAT.  17  &  18  VICT.  c.  113. 
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right  of  the  mortgagee  to  obtain  full  payment  or  satisfaction  of  his 
mortgage  debt  either  out  of  the  personal  estate  of  the  person  so 
dying  as  aforesaid  or  otherwise. 

And  a  further  proviso  is  contained  in  it  that  the  Act  shall  not  Further 
affect  the  rights  of  any  person  claiming  under  or  by  virtue  of  any  ^^^^^' 
will,  deed,  or  document  made  at  the  passing  of  the  Act  or  to  be 
made  before  Jan.  1,  1855. 

This  latter  proviso  does  not  apply  to  the  heir  of  a  mortgagor 
who  had  executed  the  mortgage  before  Jan.  1,  1855  {d),  nor  to  an 
heir  claiming  a  lapsed  devise,  as  he  does  not  claim  under  the 
will  {e).  Nor  does  the  Act  apply  to  a  will  made  before  the  Act, 
though  another  testamentary  disposition,  not  referring  to  the  will, 
was  made  after  the  Act  (/). 

The  Act  applies  to  copyholds  (ff).  Copyholds. 

Where  real  and  personal  estate  or  several  distinct  estates  are  Several  es- 
comprised  in  one  mortgage,  they  are  under  this  Act  charged  pari  mortgw?^ 
passu  (A),  unless  a  contrary  intention  is  expressed  in  the  docu- 
ments {i). 

An  equitable  mortgage  by  deposit  and  memorandum  is  within 
the  Act  (k) ;  but  not  a  general  charge  by  will  on  real  estate  (/)  ; 
nor  land  devised  upon  trust  for  conversion,  not  being  an  interest 
in  land  (m). 

A  Scotch  heritable  bond  falls  under  a  direction  to  pay  all  "  just 
debts  "  under  this  Act  {n). 

Where  a  legacy  is  exempted  from  debts  and  is  void  under  the 
Mortmain  Act,  the  person  who  takes  the  legacy  is  not  exempt  (o). 

A  mortgaged  estate  must  bear  the  mortgage  against  the  Crown  Crown, 
taking  the  personalty  on  failure  of  next  of  kin  (o). 

The  charge  referred  to  in  the  Act  must  be  a  specific  charge  {p). 


{d)  Fiper  v.  P.  1  Jo.  &  H.  91  ;  6  Jur. 
N.  S.  1026.  See  Power  t.  P.  8  Ir.  Ch. 
340. 

{e)  Kelson  V.  Foffe,  7  Eq.  25.;  38  L. 
J.  Ch.  138,  V.  C.  Giffard. 

(/)  Jlolfe  V.  Ferryy  9  Jur.  N.  S.  853  ; 
11  W.  R.  674,  L.  C. 

(y)  Fiper  v.  P.  aup. 

(A)  Testrail  y.  Mason,  7  Ch.  D.  655, 
V.  C.  Hall;  Se  Newtnareh,  9  ib.  12, 
C.  A. 

(t)   Leonino  y.  X.  10  ib,  460,  M.  B. 

{k)  Pemhrooke  y.  Friend,  1  Jo.  &  H. 
132 ;    CoUhy  v.   C,   2  Eq.   803,   V.  C. 

C. — VOL.  II. 


Stuart. 

(/)  Kepworth  y.  Hill,  30  Beav.  476  ;  8 
Jur.  N.  S.  960. 

(/«)  Lewis  V.  X.  13  Eq.  218,  V.  C. 
Malins. 

(«)  MaxweU  y.  M.  4  L.  R.  H.  L.  506 ; 
affirming  Maxwell  y.  Hyslop,  4  Eq.  407, 
y.  C.  Malins.  But  see  Smith  y .  Moreton, 
37  L.  J.  Ch.  6,  V.  C.  Stuart. 

(o)  Dacre  y.  Fatrickson,  1  Dr.  &  Sm. 
186 ;  6  Jur.  N.  S.  863. 

{p)  ReDunlop,  21  Ch.  D.  583,  590, 
C.  A. 
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80  &  31  Viot. 
c.  69. 


(2.)    What  is  contrary  inteiitioN, 

A  contrary  intention  is  not  shown  by  a  direction  for  payment  of 
debts  "as  soon  as  may  be"  (q),  whether  the  mortgaged  estate  is 
devised  in  fee  or  in  strict  settlement  (r)  ;  but  under  the  original  Act 
it  was  held  that  it  was  shown  by  a  direction  to  the  executors  to  pay 
all  debts  out  of  the  personal  estate  («),  although  there  were  some 
cases  to  the  contrary  (/).  The  word  "  debts  "  was  held  to  include 
"  mortgage  debts  "  (t).  This  is  now  altered  by  30  &  31  Vict.  c.  69, 
s.  1,  and  such  direction  for  payment  of  debts  is  not  to  be  treated  as 
showing  a  contrary  intention. 

The  Act  declares  that  in  the  construction  of  the  will  of  any 
person  who  may  die  after  Dec.  31,  1867,  a  general  dii'ection  that 
the  debts,  or  that  all  the  debts,  of  the  testator  shall  be  paid  out  of 
his  personal  estate,  shall  not  be  deemed  to  be  a  declaration  of  an 
intention  contrary  to  or  other  than  the  rule  established  by  the  pre- 
vious Act,  unless  such  contrary  or  other  intention  shall  be  further 
declared  by  words  expressly  or  by  necessary  implication  referring  to 
all  or  some  of  the  testator's  debts  or  debt  charged  by  way  of  mort- 
gage on  any  part  of  his  real  estate. 

Under  this  later  statute  the  word  "  debts  "  does  not  include  mort- 
gage debts,  unless  there  are  express  words  showing  an  intention  that 
it  should  do  so,  and  this  applies  to  a  direction  to  pay  debts  out  of 
real  estate  as  well  as  out  of  personalty  (m). 

A  direction  to  pay  all  debts  out  of  a  mixed  fund  from  real  and 
personal  estate  does  not  show  a  contrary  intention  (x). 

A  direction  to  pay  all  debts  and  funeral  expenses  out  of  the  per- 
sonalty in  exoneration  of  the  real  estate  is  not  sufficient.  There 
must  be  words  expressly  referring  to  mortgage  debts  (//). 


(7)  Pembrooke  v.  Friend^  1  Jo.  &  H. 
132. 

(r)  Coote  V.  Lowndes,  10  Eq.  376,  V.  C. 
James. 

{»)  Stone  V.  Parker,  1  Dr.  &  Sm.  212 ; 
Smith  V.  S.  3  GifP.  263 ;  7  Jur.  N.  8. 
1140;  Allen  y.  A.  30  Beav.  395;  8 
Jut.  N.  S.  768;  Mellish  v.  TaUins,  2 
Jo.'  &  H.  194  ;  8  Jar.  N.  8.  864  ;  Moore 
V.  M,  1  Do  Or.  Jo.  &  Sm.  602 ;  9  W.  R. 
825 ;  10  ib.  877 ;  Eno  v.  Tatham,  3  De  G. 
Jo.  &  Sm.  443 ;  9  Jur.  N.  8.  481 ;  1 
N.  B.  629  ;  affirming  4  Qiff.  181 ;  9  Jur. 
N.  8.  226  ;  Poreher  v.  WiUon,  12  W.  R. 


1001,  V.  C.  Wood. 

(t)  Wooleteneroft  v.  W.  2  De  G.  P.  k 
Jo.  347;  6  Jur.  N.  8.  1170;  80  L.  J. 
Ch.  22  ;  reveramg  2  Giff.  192 ;  6  Jur. 
N.  8. 866 ;  Powtott  y.  Harruon,  31  BeaT. 
207  ;  8  Jur.  N.  8.  876 ;  Brotcnaon  v. 
Lawrance,  6  £q.  1,  Jesael,  M.  B.  See 
Saekville  v.  Smyth,  17  ib.  163,  Jessel, 
M.  B. 

(m)  i2tfiV>irmara,9Cb.D.  12,  18,C.A. 

(.r)  Oall  V.  Fenwick,  43  L.  J.  Ch.  178 ; 
Elliott  V.  Beanley,  16  Ch.  D.  322,  C.  A. 

{}/)  Re  Possiter,  13  Ch.  D.  366,  Jesael, 
M.  R. 
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Thus,  a  charge  of  debts  generally  on  personalty  and  certain  por- 
tions of  the  realty  or  on  residuary  realty,  does  not  suflSoiently 
indicate  an  intention  to  exonerate  the  mortgaged  estate  (s). 

A  specific  devise  of  part  of  the  mortgaged  premises,  leaving  the 
other  part  to  fall  into  the  residue,  does  not  show  a  contrary  in- 
tention (a). 

(3.)  Lien  of  vendor  for  purchase  monei/^ 

The  lien  of  a  vendor  for  the  purchase  money  was  held  not  to  be 
a  mortgage  within  the  original  Act  (/>)  ;  but  by  30  &  31  Vict. 
c.  69,  s.  2,  it  is  declared  that,  in  the  construction  of  the  Acts,  the 
word  "  mortgage  "  shall  be  deemed  to  extend  to  any  lien  for  un- 
paid purchase  money  upon  any  lands  or  hereditaments  purchased 
by  a  testator. 

The  lien,  where  the  purchaser  died  intestate,  was  a  casus  omissus 
in  this  Act  (c) ;  but  the  omission  was  remedied  in  the  next  men- 
tioned Act. 

(4.)  Leaseholds  and  St.  40  ^  41  Vict.  c.  34. 

It  was  held  that  leaseholds  were  not  within  the  original  Act  {d) ; 
but  this  has  been  altered  by  40  &  41  Vict.  c.  34,  s.  1,  which 
enacted  that  the  Acts  mentioned  in  the  schedule  thereto  shall,  as 
to  any  testator  or  intestate  dying  after  Dec.  31,  1877,  be  held  to 
extend  to  a  testator  or  intestate  dying  seised  or  possessed  of  or 
entitled  to  any  land  or  other  hereditaments  of  whatever  tenure 
which  shall  at  the  time  of  his  death  be  charged  with  the  payment 
of  any  simi  or  sums  of  money  by  way  of  mortgage  or  any  other 
equitable  charge,  including  any  lien  for  unpaid  purchase  money, 
and  the  devisee  or  legatee  or  heir  shall  not  be  entitled  to  have  such 
sum  or  sums  discharged  or  satisfied  out  of  any  other  estate  of  the 
testator  or  intestate,  unless  (in  the  case  of  a  testator)  he  shall, 
within  the  meaning  of  the  Acts,  have  signified  a  contrary  intention, 

(z)  Me  Jfewmareh,  sup. ;   Lewis  y.  Z.  Barnwell  v.  Iremonger,  1  Dr.  &  Sm.  256. 

13  Eq.  218,  V.  C.  Malins;  SaekvilU  v.  {e)  Earditig  v.  H.  13  Eq.  493,  V.  C. 

Smythy  tup.  Bacon. 

(a)  SackviUe  v.    Smyth^    tup.,  ques-  {d)  Solomon  v.  S.  33  L.  J.  Gh.  478 ; 

tioximg    Broumton   y.    Lawranee,    tup,  10  Jnr.  N.  S.  331,  M.  R. ;   WonntU^t 

And  see  Oibbint  v.  Eyden,    7  ib.  371,  Estate,  4  Ch.  D.  665,  Y.  G.  Hall.    See 

y.  G.  Malins;  LewitT.Z.  tup.  11  Jar.  N.  S.  109,  Ft.  2;   and  Fish. 

{h)  Eood  y.  JET.  3  Jur.  N.  S.  684 ;  30  Mtg.  656,  ed.  4. 
L.  J.  Gh.  616 ;  5  W.  B.  747 ;  and  see 

t2 
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and  suoh  oontrarjr  intention  shall  not  be  deemed  to  be  signified  by 
a  charge  of  or  direction  for  payment  of  debts  upon  or  out  of 
residuary  real  and  personal  estate  or  residuary  real  estate. 

Where  before  this  Act  the  purchaser  of  land  under  an  uncom- 
pleted contract  died  intestate,  there  was  a  conversion,  the  heir 
took  the  personalty  to  the  extent  of  the  purchase  money  as  land(«), 
and  he  did  not  lose  that  right  by  a  rescission  of  the  contract  after 
the  testator's  death  (/) ;  but  after  this  Act  no  such  conversion  is 
effected,  for  the  heir  is  not  entitled,  where  the  vendor's  lien  exists, 
to  have  the  purchase  money  paid  out  of  the  personalty  (</).  It 
would  be  otherwise  if  the  vendor  had  no  lien ;  the  case  would  not 
then  fall  within  the  Act  (h). 

{e)  Hudson  v.  Coo*,  1 3  Eq.  417,  M.  R.  (y)  Be  Cockeroft,  24  Ch.  D.  94,  Kay,  J. 

(/)  Whitaker  v.  W,  2  Bro.  C.  C.  30.  (A)  lb.  100. 
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(1.)  Pnmary  liability  of  personalty  before  Locke  King^s  Act, 

The  law  relating  to  the  primary  liability  of  the  personalty  has 
been  altered  by  the  statute  (a),  called  Locke  King's  Act  (J);  but  as 
this  statute  only  applies  to  the  estates  of  persons  dying  after  the 
31st  Dec.  1854,  a  statement  of  the  law  in  reference  to  cases  not 
within  that  Act  is  necessary. 

As  between  the  real  and  personal  representatives  of  the  debtor^  Personalty 
the  personal  estate  was  primarily  liable  to  the  payment  of  the  debt,  f q^™*^ 
and  must  have  indemnified  the  real  estate  against  it.    All  instances 
to  the  contrary  were  mere  exceptions  to  this  general  rule;  and 
whether  the  lands  in  mortgage  devolved  on  the  heir-at-law  as  hceres 


(a)  17  &  18  Vict.  0.  113. 


(b)  See  tttp.  p.  1016. 
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tiatus  {c)y  or  on  a  general  devisee  as  hceres  /actus  (rf),  or  on  a  parti- 
cular devisee  {e)y  in  either  case  the  personal  estate,  in  the  absence 
of  evidence  of  intention  to  the  contrary,  became  the  primary  fund, 
and  exonerated  the  real  estate,  descended,  or  devised,  from  the 
debt.  And  this  rule  held  good  even  in  the  case  of  a  Welsh  mort- 
gage, where  the  mortgagee  cannot  foreclose,  nor  bring  an  action  for 
the  sum  lent  (/);  and  whether,  in  the  case  of  an  ordinary  mort- 
gage, there  be  a  covenant  or  bond  accompanying  the  mortgage,  or 
not  (ff);  and  applied  equally  to  the  case  of  a  devise  by  a  mortgagee 
Vendor's  lien,  who  had  created  a  sub-mortgage  (/<),  and  to  the  vendor's  lien, 
where  an  annuity  charged  on  another  estate  was  the  consideration 
for  the  purchase-money,  and  the  purchaser  had  covenanted  to  pay 
the  annuity  (t). 

Evidence  to  the  contrary  was  not  furnished  by  an  express  direc- 
tion in  the  will  that  the  incumbrances  on  one  leasehold  bequeathed 
should  be  paid  out  of  the  personal  estate;  other  leaseholds  be- 
queathed were  held  exonerated  under  the  general  rule  {J ). 

Personalty  was  applied  to  the  payment  of  debts,  even  to  the 
disappointment  of  legatees,  before  descended  estates  (A*).  A  similar 
principle  applied  in  the  case  of  a  mortgage  of  personalty;  the 
general  personal  estate  was  primarily  Uable  to  pay  the  mortgage 
debt,  and  remain  so  notwithstanding  Locke  King's  Act. 

If  a  specific  legacy  was  pledged  or  charged  by  the  testator,  the 
legatee  was  entitled  to  have  his  legacy  redeemed  by  the  executor 
out  of  the  general  estate  (/).  And  in  one  case  it  was  held  that  a 
specific  legatee  of  stock,  for  the  sale  of  part  of  which  a  power  of 
attorney  was,  after  the  date  of  the  will,  executed  by  the  testator  to 
parties,  who  honoured  his  bills,  but  who  did  not  sell  the  stock  till 
after  his  death,  was  in  the  position  of  a  legatee  of  mortgaged  pro- 
perty, and,  therefore,  entitled  to  throw  the  debt  upon  the  general 


Specific 
legacj  of 
mortgage 
property. 


(c)  Cope  V.  C.  2  Salk.  449;  Ilotcely. 
Price,  1  P.  Wms.  292;  Pre.  Ch.  477; 
Cheater  v.  Powell,  7  Jur.  389,  V.  C. 
Wigram. 

(rf)  Lutkin$  V.  Leigh,  Forrester,  54 ; 
Qalion  v.  Hancock,  2  Atk.  436. 

{e)  PockUy  v.  P.  2  Ch.  Ca.  84  ;  1  Veni. 
36;  Johnson  v.  MUksopp,  2  ib.  112. 
And  see  2  Atk.  436. 

(/)  Howel  V.  Price,  tup.  And  see 
LonguetY.  Scawen,  1  Ve«.  S.  402,  405; 
Bulicer  v.  Aitley,  1  Ph.  422. 

{g)  Tatea  v.  Atton,  4  Q.  B.  182; 
Allcnbg  v.  Dalton,  5  L.  J.  Rep.  K.  B. 


312;  Kingy,  X.  3  P.  "Wms.  358;  Cope 

V.   C.  8Up. 

{h)  See  Lockhart  v.  Hardy,  9  Beay. 
379. 

(0  Yonge  v.  Furae,  20  ib,  380;  24 
L.  J.  Ch.  643. 

U)  Re  Bull,  W.  N.  1883—145,  Kay,  J. 

{k)  Burleyy.  Armstrong,  12  Ir.  Ch.  R. 
270,  M.  R. 

(0  Knight  v.  Davis,  3  My.  &  K.  358 ; 
Rop.  on  Leg.  by  White,  346;  Wms. 
Ex.  1770,  ed.  8  ;  Lewis  v.  Z.  13  Eq.  226, 
y.  C.  Malins;  Bothamley  y.  Sheraon,  20 
ib.  314,  Jessel,  M.  R. 
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estate.  Thus  ia  Blount  v.  Hipkim  (w),  a  legatee  of  railway  shares, 
to  which  the  testator  was  an  original  subscriber,  was  held  to  have  a 
right  to  be  indemified  against  future  calls  out  of  the  testator's  per- 
sonal estate  {m)\  and  the  same  rule  was  followed  in  another  case 
under  similar  circumstances,  and  was  also  applied  to  a  legacy  of 
railway  shares  to  which  the  testator  had  not  originally  subscribed, 
but  which  he  had  purchased  from  an  original  subscriber  before  the 
Railway  Act  passed,  on  the  ground  that  there  was  an  implied 
contract  to  indemnify  the  vendor  of  the  shares  against  the  future 
calls  (fi). 

Similarly  where  a  fine  was  due  before  the  death  of  a  testator  on  Rne  on 
renewable  leaseholds  devised  by  him,  the  fine  was  payable  out  of  ^    ' 

the  general  personalty  (o) ;  but  a  fine  due  after  the  death  was,  as 
now,  a  charge  on  the  leaseholds  (/?).  So  a  covenant  to  pay  a 
future  fine  {q). 

But  where  a  specific  bequest  which  would  have  been  exonerated, 
failed  as  being  void  under  the  Mortmain  Acts,  the  next  of  kin  was 
not  entitled  to  exoneration  (r). 

The  devisee  of  a  mortgaged  estate  had  no  right  to  have  the  per- 
sonalty applied  to  the  payment  of  the  mortgage  debt  until  the 
pecuniary  and  specific  legatees  and  annuitants  had  been  satisfied  («). 


(2.)  Exoneration  of  personalty . 

The  personalty  might  before  Locke  Bang's  Act  have  been,  and  General 
since  may  still  be,  exempted  by  the  testator  by  his  will,  though  exoneration, 
the  loan  was  his  proper  debt.  It  was  formerly  held  that  if  the 
loan  was  admitted  to  be  the  debt  of  the  party,  nothing  short  of  an 
express  declaration  of  intention  to  the  contrary  {t)  would  discharge 
the  personal  estate  from  being  the  primary  fimd  for  its  discharge, 
and  very  able  judges  have  regretted  that  the  rule  was  ever  departed 


(#«)  7  Sim.  43,  51 ;  Day  v.  D.  1  Dr.  & 
Sm.  261 ;  6  Jur.  N.  S.  366 ;  Be  Box's 
Tr,  3  N.  R.  66,  V.  C.  Wood ;  Clive  v. 
C,  TSiBj,  600 ;  Barry  v.  Harding,  1  J.  & 
L.  490;  Moffett  v.  Batei,  3  Sm.  &  G.  468; 
8  Jur.  N.  S.  200.  But  see  Armstrong  v. 
Burnett,  20  Bear.  424  ;  1  Jur.  N.  S.  766. 

(n)  Jacques  y.  Chambers,  16  L.  J.  Gh. 
243 ;  S.  C.  2  CoU.  436 ;  15  L.  J.  Ch. 
225;  4  R.  0.  499;  10  Jur.  151;  11  t*. 
495. 

(o)  rUzwiUiam  v.  Keily,  10  Ha.  266 ; 


17  Jur.  249,  V.  C.  Turner.  See  Marshall 
y,  Holloway,  5  Sim.  196. 

(p)  Fitswilliam  v.  Kelly,  sup. 

(q)  lb.   See  6  Jur.  N.  8.  pt.  2,  p.  207. 

(r)  Bacre  v.  Batriekson,  1  Dr.  &  Sm. 
182 ;  6  Jur.  N.  S.  863,  V.  C.  Kindersley 

(#)  Forchery.  Wilson,  14  W.  R.  1011, 
V.  C.  Wood. 

(t)  Fereyes  v.  Robertson,  Bunb.  301. 
And  see  Bake  of  Aneaster  y.  Mayer,  I 
Bro.  C.  C.  462 ;  and  Bootle  y.  Blundell, 
1  Mer.  216. 
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from  (w).  It  was,  however,  decided  that  the  intention  of  the  party 
to  exempt  the  personal  estate  from  the  onus  of  being  the  primary 
fund  for  the  payment  of  his  debts,  might  be  evinced,  not  only  by- 
direct,  declaration,  but  also  by  implwation  plain  {x).  It  is  manifest 
that  this  decision  weis  opening  the  door  to  litigation ;  but  at  the 
same  time  it  must  be  admitted,  that  it  does  not  seem  easy  to 
advance  any  substantial  reason  why  equity  should  refuse  its  assist- 
ance in  the  one  case  rather  than  in  the  other ;  for  a  direct  declara- 
tion is  nothing  more  than  an  indication  of  intention,  and  if  such 
an  intention  be  indicated  on  the  face  of  the  instrument,  although 
not  in  direct  terms,  yet  a  refusal  of  the  aid  of  equity  would 
apparently  be  a  sacrifice  of  the  rights  of  parties  to  a  mere  form  of 
words. 

The  indication  of  intention  will  be  sufficient  if  it  satisfies  the 
mind  of  the  judge  deciding  upon  the  case  (y). 

It  is  not  sufficient  for  a  testator  to  shew  an  intention  to  charge 
his  real  estate  with  the  payment  of  his  debts,  whether  by  a  trust 
for  sale  limiting  a  term,  or  simply  charging  the  estate ;  he  must 
shew  an  intention  to  exempt  his  personal  estate  (z) ;  though  the 
grounds  of  this  rule  would  appear  to  be  somewhat  weakened  since 
3  &  4  Wm.  IV.  c.  104. 

Express  words  are  not  necessary;  the  general  context  will 
suffice  (a).  Cases  of  the  kind  under  consideration  greatly  depend 
on  the  particular  circumstances  of  each  individual  instance,  and  no 
general  principles  can  be  extracted. 


(«)  See  Watson  v.  Brickicood,  9  Vee. 
453 ;  Booth  v.  BlundcU,  1  Mer.  216 ;  An- 
caster  v.  Mayer ^  1  Bro.  C.  C.  462  ;  Gittins 
V.  Steele,  1  Sw.  28. 

{x)  And  see  Driver  v.  Ferrand,  1  Buss. 
&  M.  681 ;  Blount  v.  Hipkins,  7  Sim.  43. 

{y)  See  arguments  of  counsel  in  Bootle 
V.  Blundelly  1  Mer.  207,  208 ;  Brummell 
V.  JTrotkero,  3  Ves.  113;  Rhodes  v.  Budge, 
1  Sim.  79  ;  Dawes  v.  Scott,  5  Buss.  32 ; 
Driver  v.  Ferrand,  sup, ;  Blount  v.  ITip' 
kins,  sup. 

(z)  Dolman  v.  Stnith,  Pre.  Ch.  456; 
French  v.  Chichester,  2  Vem.  568  ;  Sia- 
pleton  V.  Colvile,  Forrester,  202 ;  Easle- 
urood  V.  Fope,  3  P.  "Wms.  325  ;  Fcreyes  v. 
Robertson,  Bunb.  302 ;  Walker  v.  Jackson, 


2  Atk.  625;  Bridgman  v.  Dove,  3  ib,  202  ; 
Inchiquin  v.  French,  1  Cox,  9 ;  Amb. 
33 ;  6  "Wils.  83  ;  Samicell  v.  Wake,  1 
Bro.  C.  C.  144  ;  Aldridge  v.  Lord  Walls- 
court,  1  Ba.  &  Be.  312;  WaUon  v.  Brick- 
tcood,  sup.;  Tait  v.  Xorthtcick,  4 
Ves.  816  ;  Tower  v.  lord  Rous,  18  ib. 
132  ;  Bootle  v.  BlundeU,  sup.  ;  Rhodes  v. 
Rudge,  sup.;  Walker  v.  Hardwiek,  I  M. 
&  K.  396  ;  Collis  v.  Robins,  1  De  G.  & 
Sm.  131 ;  16  L.  J.  Ch.  251  ;  11  Jur. 
362;  Faterson  v.  Scott,  14  ib,  284; 
Quenell  V.  Turner,  13  Beav.  240  ;  15  Jur* 
547  ;  Davies  v.  Ashford,  9  ib.  612. 

(a)  Ion  V.  Ashton,  28  Beay.  379  ;  6 
Jur.  N.  S.  879 ;  Forrest  v.  Freseott,  10 
Eq.  545,  V.  C.  Malins. 
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(3.)   Cases  of  exemption. 

The  cases  of  exemption  of  personal  estate  may  be  ranged  as 
follows : — 

Where  the  personalty  was  bequeathed  in  trust  as  the  testator 
should  appoint,  and  in  default  to  the  trustee  and  executors  (J). 
Where  a  particular  part  of  the  real  estate  was  directed  to  be  applied 
in  payment  of  a  particular  debt  {c)  ;  where  there  was  a  particular 
direction  that  funeral  expenses  should  be  paid  out  of  the  real 
estate  (rf) ;  where  the  residuary  legatee  had  the  first  life  estate  in 
the  real  estate  (e)  ;  where  the  trustees  and  executors  were  the  same 
persons,  but  the  two  characters  were  carefully  kept  separate  (^); 
where  the  gift  of  the  general  personal  estate  was  specific  (/).  So 
a  gift  of  the  personal  estate  by  an  enumeration  of  specific  articles  {g)^ 
or  so  as  to  be  a  specific  bequest  (h). 

Directing  a  particular  debt  to  be  paid  out  of  a  particular  portion  Charge  of 
of  the  real  estate  affords  a  very  different  inference  from  a  devise  to  ticulM^wtate. 
sell  for  payment  of  all  debts,  which  evinces  nothing  more  than  an 
intention  that  all  the  debts  shall  be  paid,  and  the  real  estate,  if 
necessary,  applied  for  the  purpose;  but  will  not  exonerate  the 
personal  estate  (t).  And  somewhat  similarly,  a  charge  on  a 
partictilar  estate  of  the  sums  of  money  due  on  the  security 
thereof,  exonerated  the  personal  estate ;  but  this  construction  was 
strengthened  by  a  clear  gift  of  a  legacy  out  of  that  estate,  con- 
tained in  the  same  sentence  (A;). 

An  express  charge  of  the  mortgage  debt  on  the  land  mortgaged,  An  express 
has  been  held  to  exonerate  the  personal  estate,  or  otherwise  the  mort^i^ 
charge  was  valueless,  but  there  were,  in  the  case  referred  to,  corro-  P«>pMty. 
berating  circumstances  (/).    And  so  where  there  is  an  express  trust 


(b)  Burton  v.  KnowUony  3  Ves.  107. 
Bat  see  Aldridge  y.  Lord  Walhcourt^  sup. 

{e)  EaneoxY.  Abbey,  11  Ves.  179. 

{d)  Booth  y,  Blundellf  sup.;  Gilbertson 
V.  (?.  34  Bear.  367 ;  13  W.  B.  765 ; 
Metealfc  y.  Hutehinsou^  1  Ch.  D.  591| 
Jessel,  M.  R. 

(«)  Bootle  V.  Blundell,  sup. 

(/)  Blount  Y.  HipkinSf  sup.  And  see 
Driver  v.  Ferrand,  sup.  But  see  Collis  v. 
Bo^ns,  sup.;  and  Sargent  v.  Boberts,  17 
L.  J.  Ch.  117,  V.  C.  Knight  Bruce; 
Lance  y.  Aglionby^  27  Beay.  65.  But 
■ee  Oreene  y.  O.  4  Had.  148 ;  siAMieheU 
y.  M.  5  Mad.  69. 


(^)  Driver  y.  Ferrandy  sup.  ;  and  Sar- 
gent y.  BobertSy  6up. 

(A)  Powell  Y.  Bileyy  12  Eq.  175,  V.  C. 
Malins. 

(t)  Eancox  y.  Abbey y  sup.  And  see 
Walker  y.  Pinky  cited  1  Cox,  5. 

{k)  Evans  y.  Coekeramy  1  Coll*  428. 
And  see  Symons  y.  JameSy  2  Y.  &  C.  C.  C. 
301  ;  and  Dawes  y.  Seotty  sup. ;  Clutter- 
buck  Y.  C.  1  My.  &  K.  15. 

(/)  Evans  y.  Coekeram,  sup. ;  Eateh  y. 
Skeltotiy  20  Beay.  453  ;  Lady  Langdale  y. 
Briggsy  2  Jnr.  N.  S.  982,  L.  J. ;  Birds 
y.  ^«A^,  24  Beay.  618,  620.  SeeiM^^MW 
y.  J.  12  Sim.  206. 
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to  pay  mortgage  debts  and  interest  out  of  the  rents  and  the  produce 
of  the  sale  of  the  particular  estate  mortgaged  {rn) ;  and  so  where  a 
mortgaged  estate  is  devised  to  a  particular  person,  "  /te  pacing  the 
mortgage  debt  thereon  "  (w). 

Where  a  testator  bequeathed  legacies  and  annuities,  and  charged 
them  on  real  estate  which  he  devised  subject  thereto,  the  personalty 
was  exonerated  (o)  ;  but  a  devise  of  the  mortgaged  estate  '^  subject 
to  the  mortgages  affecting  the  same,"  does  not  exempt  the  per- 
sonalty :  it  is  mere  description  (/?). 

Where  the  personalty  is  "  expressly  discharged  from  the  payment 
of  debts"  (<7),  the  exemption  is  clear. 

In  a  bequest  of  money  after  payment  of  debts  to  A.,  and  of  all 
other  property  to  B.,  the  money  was  held  to  be  the  primary 
fund(r). 

Where  a  mortgagor  devised  his  real  and  personal  estate  to  his 
wife,  who  died  without  paying  off  the  mortgage,  it  was  held  that 
her  heir  took  the  mortgage  premises  cum  onere  of  the  mortgage  (s). 

(4.)   Cases  where  the  personxilty  teas  held  fwt  to  be  exempted. 

Where  all  the  pereonalty  was  bequeathed  to  the  executor,  who 
was  also  one  of  the  devisees  of  the  real  estate  (t) ;  where  the 
legatee  of  the  personalty  was  tenant  for  life  of  the  real  estate,  and 
also  executor  (w) ;  where  the  personalty  was  bequeathed  to  sisters, 
and  the  trustees  of  the  real  estates  were  appointed  executors  (;r) ; 
where  the  legatee  of  the  personalty  was  appointed  executor  to- 
gether with  the  trustees  of  the  real  estate  (y),  there  was  no  exemp- 
tion :  and  no  trace  of  intention  to  exonerate  exists,  where  the 
personalty  is  undisposed  of  (s). 
NoeTidence         In  some  of   the   earlier  cases,   evidence  dehors  the  will  was 


(m)  Symoru  v.  JatncSy  2  Y.  &  C.  0.  C. 
301. 

(«)  Lockhart  v.  Hardy,  9  Beav.  379. 

(o)  Ion  V.  Ashton,  28  Beav.  379 ;  Sin- 
ettY.  Herbert,  Sharif  of  Middlesex,  12 
Eq.  206,  C.  J.  Bacon. 

(p)  Toxcnahend  v.  Mostyn,  26  Beav. 
72. 

{q)  Young  v.  Y.  ib,  522;  Gilberteon 
y.  G.  34  ib.  357 ;  13  W.  R.  765. 

(r)  Vernon  y.  Earl  Manvcr 8,  31  Beav. 
623. 

(«)  Sfcaimofi  v.  6'.  6  De  G.  M.  &  G. 


648  ;  3  Jur.  N.  S.  145. 

{t)  Brummel  v.  Prothoroe,  3  Ves.  Ill; 
Watson  V.  Sricktcood,  9  ib,  447. 

(u)  TTatson  v.  Bricktcood,  sup.  And 
see  Tower  v.  Lord  Rous,  18  Ves.  132. 

{x)  Tait  v.  Lord  Northwick,  4  ib,  816. 

(y)  Hartley  v.  Hurle,  5  i*.  540.  And 
see  TTilliamsY.  Chilly,  3  ib,  545;  Shall^ 
cross  V.  Finden,  ib.  738 ;  King  v.  Denison^ 
1  V.  &  B.  274 ;  and  Keeling  v.  Brovcn^ 
5  Ves.  369. 

{z)  Lomttx  V.  X.  12  Beav.  285 ;  13  Jur. 
1064. 
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reoeived  to  show  the  testator's  intention  (a).  But  on  this  point  dehortihe 
Lord  Eldon  expressed  his  clear  opinion  (^),  that  with  regard  to 
circumstances  dehors  the  will,  which  have  been  sometimes  called  in 
to  assist  in  explaining  it,  such  as  the  respective  amount  of  the  real 
and  personal  estate,  the  greater  or  less  degree  of  personal  favour 
which  the  testator  may  be  presumed  to  have  entertained  towards 
this  or  that  object  of  his  bounty,  and  others  of  that  nature,  they 
ought  all  to  be  set  aside  in  the  consideration  of  a  question  depend- 
ing on  a  will,  such  a  question  being  fit  to  be  decided  only  by  an 
examination  of  the  whole  will  taken  together. 

The  personal  estate  is  not  exempted  from  debts  by  a  direct  be-  Direct  be- 
quest to  the  executrixes  (c).  executors. 

The  circumstance  of  the  same  persons  being  appointed  trustees  Same  penonB 
and  executors  has  had  considerable  weight  in  inducing  judges  to  ^J^Jj^^^ 
draw  an  inference  that  the  personal  estate  is  not  to  be  exempted  (jd) ; 
and  Lord  Alvanley  has  remarked  (e)  that  the  circumstance  of  the 
trustees  not  being  the  executors,  afPords  a  strong  inference  as  to 
the  real  intention,  and  is  always  favourable  to  the  exemption  of 
the  personal  estate. 

A  bequest  of  a  residue  has  always  been  considered  unfavourable  Bequest  of 
to  exemption  (/).  But  a  distinction  has  been  drawn  in  cases  in  "^^  ^®* 
which  the  residue  has  been  immediately  preceded  by  an  enumera- 
tion of  specific  articles,  not  likely  to  be  intended  by  the  testator  to 
be  sold  (g) ;  and  also  in  cases  in  which  the  residue  has  been  con- 
fiidered  as  not  meaning  the  residue  after  satisfaction  of  debts,  &c., 
but  the  residue  of  the  personal  estate  before  specifically  be- 
queated  {h)  ;  and  in  all  cases  in  which,  from  circumstances,  it  can 
be  considered  as  specific,  it  will  be  exempted. 


(fl)  Ban\field  v.  Windham y  Pre.  Ch. 
101.  See  StapMoH  t.  ColvU^y  For.  202 ; 
Wainwright  v..  Bendlowet,  2  Vem.  718 ; 
KytiMton  V.  JT.  cited  1  Bro.  C.  0.  467 ; 
Heath  v.  H,  2  P.  Wms.  366. 

(h)  1  Mer.  216.  And  see  Lord  Inehiquin 
▼.  French,  1  Cox,  8  ;  Amb.  33  ;  1  Wils. 
83 ;  Andrew*  ▼.  Emmot,  2  Bro.  0.  C.  303. 

(r)  Aneatter  v.  Mayer^  1  t*.  462; 
Stephenson  ▼.  Keatheote,  cited  id.  sup, 
458;  Bootle  v.  Blundell,  1  Mer.  223; 
overruling  Walker  r.  Jackson,  2  Atk. 
624. 

(dy  Dolman  ▼.  Smith,  Pre.  in  Ch.  466. 
And  see  Stephenson  v.  Ueathcote,  sup,; 
Aneatter  r.  Mayer,  sup, ;  Bootle  v.  Blundell, 
sup.  ;  Rhodes  v.  Rudye,  1  Sim.  79.    But 


see  Driver  v.  Ferrand,  1  Buss.  &  M. 
681,  where  the  contrary  inference  was 
drawn  under  the  circumstanoes  of  the 
case. 

{e)  3  Vos.  108. 

(/)  Lord  Inehiquin  v.  French,  sup, ; 
Philips  V.  P.  2  Bro.  C.  C.  278 ;  Stephen- 
son v.  Heathcote,  sup.  And  see  Walker 
V.  Sardwiek,  1  My.  &  K.  396. 

{g)  Adams  v,  Meyriek,  1  Eq.  Ca.  Ab. 
271 ;  Bradnox  v.  GratKieh,  cited  3  P. 
Wms.  325 ;  Blount  v.  Mipkins,  7  Sim. 
43 ;  Greene  y.  G.  4  Mad.  148 ;  Michell  ▼. 
M.  6  t*.  69. 

(A)  Att.'Gen.  v.  Bark  ham,  cited  For. 
206  ;  Adams  y,  Meyriek,  sup. ;  Anderton 
▼.  Cwk,  cited  I  Bro.  C.  C.  456;  Wain 
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Real  and  per- 
sonal estate 
in  strict 
settlement. 


Trust  for  sale 
and  per- 
sonalty de- 
volving on 
executor. 


The  circumBtanoe  of  the  possession  of  the  real  and  personal 
estate  accruing  to  one  and  the  same  person,  i.  e.^  of  the  real  estate 
charged  with  debts  being  limited  in  strict  settlement,  and  the  per- 
sonal estate  being  given  to  the  same  person  who  is  entitled  to  the 
possession  of  the  real  estate,  so  that  the  personal  estate  is  made  to 
accrue  to  the  real  estate,  has  been  differently  considered  by  different 
judges.  The  better  opinion  is,  that  as  a  testator  could  not  intend 
that  his  settled  family  estate  should  be  burdened  with  debts,  and 
his  personal  estate  be  given  away  discharged  from  debts  to  be 
squandered  and  dissipated,  he  must  have  meant  that  his  personal 
estate  should  not  be  exempt  (t). 

If  a  trust  for  sale  was  created  out  and  out,  and  the  general  per- 
sonal estate  was,  prior  to  1  Wm.  IV.  c.  40,  left  to  devolve  on  the 
executor,  the  legatee  of  the  surplus  money  to  arise  from  the  sale  of 
the  devised  estate  had  a  right  to  call  on  the  general  fund  for  its 
indemnity  (k) ;  but  if  the  general  personal  fund  was  given  to  a 
stranger,  the  presumption  of  intention  inclined  in  favour  of  exemp- 
tion (/). 

It  seems  that  the  omission  to  charge  funeral  expenses  on  the 
real  estate,  is  a  circumstance  of  some  weight,  to  show  that  the 
personal  estate  is  not  to  be  exempt,  because  funeral  expenses  are 
the  first  charge  on  that  fund  (;;;),  and  also  because  it  shows  that 
the  testator  intends  the  personal  estate  to  be  charged  beyond  the 
particular  legacies  or  charges  mentioned  in  the  will,  and  being 
once  broken  in  upon,  the  argument  of  its  being  specific  is  de- 
stroyed (w). 

The  strongest  inference  against  the  claim  of  exemption  of  the 
^^"^  tOT*^  ^  personal  estate,  appears  to  be  the  circumstance  of  its  having  fallen 
to  the  executor  for  his  benefit,  virtute  officii^  prior  to  1  Wm.  IV. 
c.  40  (o),  or  in  an  instance  of  the  gift  of  the  personal  estate  to 
the  executor  as  a  legacy,  and  the  appointment  of  him  to  be 
executor,  being  in  one  and  the  same  sentence  {p) ;  but  the  con- 


When  funeral 
expenses  not 
charged. 


Bequest  of 


V.  Whitfield,  2  Eq.  Ca.  Ab.  374  ;  Walker 
V.  Jaeksm,  2  Atk.  624  ;  Stapleton  v.  Col- 
vile,  For.  202 ;  Clutierbuek  v.  C.  1  My.  & 
K.  15.  And  see  Choat  v.  Yeats,  1  J.  & 
"W.  102  ;  Browne  v.  Groombridge,  4  Mad. 

495. 

(t)  Dolman  v.  Smith,  Pre.  Ch.  456 ; 
UasUwood  V.  Fope,  3  P.  Wms.  323; 
Hareu'ood  v.  Child,  cited  For.  204. 

{k)  Gray  ▼.  Minnethorpe,  3  Ves.  103. 

(/)  Wainwright  v.  Bendlowesy  Pre.  Ch. 


451;  Webb  v.  Jvtm,  2  Bro.  C.  C.  60; 
Holliday  v.  Bowman,  cited  1  ib.  145. 

(m)  Burton  v.  Knowlton,  3  Ves.  107. 

(«)  See  Brydges  v.  Fhillipt,  6  ib,  667. 

(o)  Grey  v.  G,  1  Ch.  Ca.  296 ;  Meady. 
Side,  2  Vem.  120;  Gray  v.  Minnethorpe, 
sup.  And  see  Rhodes  y.  Budge,  1  Sim. 
79. 

{p)  Cutler  V.  Coxeter,  2  Vem.  302; 
Barton  v.  B.  ib,  308 ;  White  t.  W,  ib, 
43 ;  Anon.  2  Vent.  349 ;  Mke  y.  Darby, 


Seot.  4. 


PERSON ALXr  HELD  NOT  EXEMPTED. 
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verse  of  the  proposition  above  stated,  i.  e.y  the  gift  of  the  legacy, 
and  the  appointment  of  the  legatee  to  be  executor,  being  in  dis- 
tinct sentences,  will  not  of  itself  afford  an  inference  for  the  exemp- 
tion of  the  personal  estate  (5^).  Cases  are,  however,  to  be  found, 
in  which  the  executor  has  been  held  to  take  the  personal  estate,  or 
residue  of  personal  estate,  as  a  specific  legacy  exempt  from  the  pay- 
ment of  debts. 


(5.)    When  personalty  exempt  from  the  payment  of  legacies. 

Where  annuities  were  charged  on  N.  estate,  with  an  option  to 
one  annuitant  to  take  part  of  N.  estate  in  satisfaction  of  his  annuity, 
the  annuities  were  held  to  be  charged  on  N.  alone  (r). 

In  Gittim  v.  Steele  («),  the  general  personal  estate  was,  xmder 
the  circimistances,  held  to  be  exempted  from  the  payment  of  a  par- 
ticular legacy  charged  by  the  testator  exclusively  on  his  freehold 
and  leasehold  estates,  but  which  proved  insufficient  for  its  payment. 
But  a  devise  to  sell  real  estate  or  such  part  of  it  as  would,  in 
exoneration  of  the  personal  estate,  raise  sufficient  money  to  pay 
debts  and  legacies,  has  been  held  not  to  exonerate  the  personal 
estate  from  making  good  the  deficiency  of  the  realty  {t). 

In  Burrell  v.  Earl  of  Egremont  (w),  additional  portions  given  by 
will,  and  which  would  have  been  otherwise  primarily  charged  on 
the  personal  estate,  were  held  to  be  primarily,  if  not  exclusively, 
charged  on  the  real  estate,  in  consequence  of  the  reference  made  to 
the  original  portions  charged  by  settlement. 

As  a  general  rule  if  legacies  are  not  given  generally,  but  by  way  General  rule, 
of  charge  upon,  or  out  of  the  produce  of,  real  or  leasehold  estates, 
the  pure  personalty  is  primd  facie  not  liable  {x) ;  but  if  the  legacies 
are  given  genei'ally,  it  is  not  sufficient  to  exempt  the  personal 
estate,  that  the  real  estate  is  charged  with  them,  and  that  at  the 
same  time  the  personal  estate  is  bequeathed  expressly  subject  to 


1  Bro.  p.  C.  606 ;  Frepteh  v.  Chieliettery 

2  Vem.   568;  Bromhall  v.    Wilbraham, 
For.  274. 

(q)  Hall  V.  Brooker,  Gilb.  Rep.  72. 

(r)  LomaxY,L,  12  Bear.  285;  13  Jar. 
1064.  See  Lampier  v.  Z^tpardy  2  Dr.  & 
W.  59. 

(«)   1  Sw.  24. 

(/)   Colville  y.  Middkton,  3  Beav.  570. 

(w)  7  ib,  205. 


[x)  Diekin  v.  Edwards^  4  Ha.   273 
Welby  V.  Bockelife,  1  Ruaa.  &  M.  571 
Koel  V.  Lord  Henley y  Dan.   C.  C.   211 
Kirke  y.  K,  4   Russ.   435;    RiekeU  y 
ZadUy,  3  ib.  418.     And  see  Shipherdion 
y.  Tower,  1  Y.  &  C.  C.  441 ;  Jones  v 
Brtteey  11  Sim.  221  ;  Ashby  y.  A.  1  CoU 
549.     But  see  Colville  y.  Middleton,  sup 
And  Bee  FUzgerald  y.  Fveld^  1  Rosb.  428 
Paget  y.  Hurst,  1  H.  &  M.  663 ;  9  Jur 
N.  S.  906. 
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Executors 
claiming 
prior  to 
1  Wm.  IV. 
0.  40. 


Apportion- 
ment. 


Suspension  of 
liability. 


Part  of  per- 
sonalty may 
exonerate 

rest. 

Lapse  of 
legacy  after 
exoneration. 


debU  and  funeral  and  iestameniari/  expenses,  without  mentioning 
legacies  (y). 

In  Rhodes  v.  Rudge  (2),  there  was  a  trust  to  sell  certain  real 
estate  for  payment  of  debts  and  legacies ;  but  the  testator  made  no 
express  declaration  of  trust  of  his  personal  estate,  which  (the  case 
being  prior  to  1  Wm.  IV.  c.  40)  was  claimed  by  the  executors 
beneficially ;  it  was  held  that  the  personal  estate  was  not  exempt 
from  debts  and  legacies. 

"Where  real  estate  is  liable  on  deficiency  of  personalty,  which  was 
originally  sufficient,  but  became  insufficient  through  a  devastavit  of 
the  executor,  the  real  estate  was  held  liable  (a).  But  see  contra^ 
inf,  p.  1032,  n.  (q). 

In  another  case,  a  devise  of  real  estates  subject  to  debts  and 
legacies,  followed  by  a  bequest  of  legacies  and  annuities,  and  then 
a  general  bequest  of  all  the  testator's  personal  estate,  except  a 
specific  article,  was  held  not  sufficient  to  exonerate  the  personal 
estate  (b)  ;  the  M.  B.  distinguished  the  case  before  him,  chiefly 
on  the  ground  of  there  being  no  devise  on  trust  to  sell  and  pay 
debts  and  legacies. 

(G.)  Gemrally. 

Although  the  mortgage  debt  wgis  by  will  apportioned  between 
two  devised  estates,  the  personalty  was  still  held  to  be  the  primary 
fund(r). 

The  primary  liability  of  the  personal  estate  may  be  suspended  for 
a  time ;  as  where  a  mortgagor  directs  by  his  will,  that  the  interest 
of  a  mortgage  debt  shall  form  part  of  annuities,  which  he  devises, 
out  of  the  mortgaged  estate,  to  the  person  having  a  life  interest  in 
the  mortgage  debt  (r/). 

It  may  be  added,  that  a  particidar  part  of  the  personal  estate 
may,  in  like  manner,  be  charged  with  debts  and  legacies,  in 
exoneration  of  the  residue  {e). 

Where  the  personal  estate  is  bequeathed  exonerated  from  debts, 
and  the  gift  lapses  by  the  death  of  the  legatee,  or  by  failure  of  the 
legacy  under  the  Mortmain  Act  (/),  the  primary  liability  of  the 


(y)  Lavies  v.  Ashford,  16  Sim.  42. 
(r)  1  ib.  79. 

(a)  £e  Ma$8ey*»  Estate^  U  Ir.  Ch.  R. 
355. 

(b)  Ottaeley  r.  Anstruther^    10  Beav. 
453. 

(e)  Goodwin  ▼.  Lee,  1  E.  &  J.  377 ;  1 


Jur.  N.  S.  226 ;  affirmed  ib.  948. 

(d)  Sargent  v.  RoberU,  17  L.  J.  Ch. 
117,  V.  C.  Kt.  Bruce. 

{e)  Broum  v.  Groombridge,  4  Mad.  496  ; 
Choat  y.  TeaU,  IJ.  &  W.  102. 

(/)  Dacre  y.  Lord  JPatriekson,  1  Dr.  & 
Sm.  186;  6  Jur.  N.  S.  863. 
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personal  estate  returns  (g) ;  though  otherwise,  where  a  general  in- 
tention, and  not  merely  one  in  favour  of  a  particular  individual  (A), 
is  expressed. 

Permanent  personalty  was  applied  before  leasehold  mines,  imder 
the  ciroumstanoes  (/). 

Where  a  primary  fund  is  created  by  a  testator  for  the  payment  Where 
of  debts  in  exoneration  of  his  other  real  and  personal  estate,  such  ^nnot  be 
fund  must,  it  seems,  be  the  frst  applied,  though  it  cannot  be  J^^**®^^ 
immediately  realised,  except  that  the  Court  will,  to  avoid  injury 
to  creditors,  administer  the  general  personal  estate  in  the  mean 
time  {k). 

The  mortgage  will  be  payable  out  of  the  personal  estate  in  pre-  CustomB  of 

London  and 

ference  to  the   customary  or  orphanage  part  by  the  custom  of  York. 
London  (/),  and  to  the  widows'  customary  moiety  in  the  province 
of  York  (w). 


(7.)   Conclusion  from  the  cases. 

The  preceding  cases  («)  will  evince  the  difficulty  of  drawing  any  A  question  of 
general  rules  to  guide  our  judgment  in  questions  which  arise  rela^  from  the  will 
tive  to  the  exemption  of  the  personal,  from  its  liability  to  exonerate  *  ^°^' 
the  real,  estate  from  debts.  The  ground  taken  by  Lord  Eldon, 
and  adopted  by  subsequent  judges,  seems  to  have  been,  that 
through  certain  circumstances,  such  as  the  trustees  and  the  execu- 
tors being  the  same,  or  being  distinct  persons ;  the  bequest  of  the 
personal  estate  being  entire,  or  as  a  residue ;  and,  if  the  latter,  its 
following  immediately  an  enumeration  of  specific  articles  not 
likely  to  be  intended  by  the  testator  to  be  sold,  or  the  like,  may 
have  more  or  less  weight  on  the  mind  of  the  judge  deciding  the 
question;  yet  the  presumption  arising  from  all  or  any  of  such 
circumstances,  whether  for  or  against  the  exemption  of  the  personal 
estate,  is  open  to  be  rebutted  by  an  attentive  consideration  of  the 
contents  of  the  whole  will ;  and  that  no  particular  circumstances  of 
themselves  are  of  such  sufficient  force  as  imperiously  to  require  our 

{ff)   Waring  y.    Wardy    6  Vea.    670;  (k)  Savage  r.  Lane,  6  Hsk,  Z2;  17  L.J. 

Jfoel  V,  lord  Henley,  Dao.  G.  0.  211.  Gh.  89,  93. 

(A)  lb.  233 ;  Milnes  v.  Slater^  8  Ves.  (0  Ball  v.  B,  cited  in  Bider  v.  Wager, 

295.    See  2  Jarm.  Wills,  666,  ed.  2 ;  2  P.  Wms.  335. 
636,  ed.  3 ;  673,  ed.  4.  («)  Boekley  ▼.  P.  1  Vem.  36. 

(0  lord  y.  Wtghtwiek,  I  Drew.  576 ;  (n)  See  also  1  Ed.  47,  n.  where  many 

yaried  4  De  &.  M.  &  G.  803 ;  6  H.  L.  of  the  ca^es  on  this  subject  are  coUected. 
217 ;  3  Jur.  N.  S.  699. 
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admission  of  the  intention  of  the  testator,  without  being  8ub;^ect  to 
be  explained  or  rebutted  by  other  parts  of  the  will.  The  evidence 
of  such  intention  is,  however,  in  all  cases,  to  be  gathered  from  the 
will  itself,  and  not  from  circumstances  dehorn  the  will  (o). 


Introdactory 
clause  for 
payment  of 
debts. 


(8.)   Charges  on  real  estate  in  aid  of  the  personalty. 

1.  We  have  before  seen,  that  where  real  estate  is  by  will  charged 
with,  or  devised  subject  to,  the  payment  of  debts  and  legacies,  such 
real  estate  is  primd  facie  an  auxiliary  fund  only  (p);  but  if  the  real 
estate  is  charged  on  condition  of  the  personalty  being  insufficient, 
and  the  personalty  was  originally  sufficient,  the  real  estate  is  not 
liable  at  all  (q), 

2.  Charge  on  residue, — So  where  a  testator,  after  giving  legacies, 
or  directing  payment  to  be  made  of  his  debts  and  legacies,  devises 
"  the  residue  of  his  estate ; "  or  where  he  devises  his  "  real "  or 
"  real  and  personal  estates  after  payment  of  debts  and  legacies," 
his  real  estate  is  charged  as  an  auxiliary  fund  (r). 

3.  Direction  to  pay  debts, — An  introductory  clause  in  a  wiU 
directing  payment  of  debts  will,  primd  facie^  be  sufficient  to  charge 
the  real  estate,  devised  as  well  as  descended,  as  an  auxiliary  fund 
for  payment  of  debts,  although  the  word  "  imprimis  "  or  the  like 
are  not  used,  the  descended  part  being  of  course  first  applicable  («). 
And  semble  this  would  be  the  effect  if  no  real  estate  were  devised 
by  the  will  {t) .     And  the  same  appears  to  be  the  case,  although 


(o)  Gittint  V.  Steel,  1  Sw.  24. 

{p)  Rhodes  V.  Rudge,  1  Sim.  79. 

(q)  Trousdale  v.  Hayes,  W.  N.  1883— 
13,  Fry,  J. ;  distinguishing  Davies  v. 
Nicholson,  2  De  G.  &  J.  693 ;  and  see 
Gillespie  v.  Alexander,  3  Buss.  130; 
MumbU  V.  H.,  2  Jur.  696,  M.  R. ; 
Howard  v.  Chaffers,  2  Dr.  &  S.  236 ;  9 
Jut.  N.  S.  767,  V.  C.  Kindersley ;  Hep^ 
worth  V.  Hill,  30  Beav.  493  ;  8  Jur.  N.  S. 
962 ;  and  contra,  sup.  1030  (a). 

(r)  Cole  V.  Turner,  4  Buss.  376 ;  Bench 
V.  Biles,  4  Mad.  187  ;  Aubrey  v.  Middle- 
ton,  4  Vin.  Ab.  460,  pi.  16  ;  Mirehouse  v. 
Scaife,  2  My.  &  Cr.  696  ;  Tompkins  v.  T. 
Pre.  Ch.  397;  Hassell  v.  H  2  Dick.  627 ; 
Withers  v.  Kennedy,  2  My.  &  K.  607 ; 
Gaintfird  t.  Dunn,  17  Eq.  406,  M.  R. ; 
Cross  V.  Kenning  ton,  9  Beav.  160  ;  better 


reported  in  10  Jur.  343;  Bright  y. 
Larcher,  3  De  G.  &  Jo.  149  ;  Greville  v. 
Browne,  7  H.  L.  689  ;  Klliott  v.  Dearsley, 
16  Ch.  D.  322,  C.  A. 

(«}  Williams  y.  Chitty,  3  Ves.  646; 
Clifford  y.  Lewis,  6  Mad.  33 ;  Ronalds  v. 
Feliham,  T.  &  B.  418  ;  Shaw  y.  Borrer, 
1  Keen,  669 ;  Graves  y.  G.  8  Sim.  43 ; 
Ball  y.  Harris,  8  Sim.  426  ;  4  My.  &  Cr. 
264;  Harding  y.  0' Grady,  1  Dr.  &  W. 
430 ;  Parker  v.  Marchant,  1  Y.  &  C.  C.  C. 
290 ;  Elliott  y.  Montgomery,  Ir.  B.  7  Eq. 
214  ;  overruling  Freem.  C.  C.  192;  Eyles 
v.  Cary,  1  Vem.  467;  1  Eq.  Ca.  Ab, 
198,  pi.  3  ;  Hartley  v.  Hurle,  6  Ves.  646. 

(0  2  Jarm.  Wills,  661,  ed.  3;  691, 
ed.  4 ;  Shalleross  v.  Finden,  3  Yee.  73b  ; 
Hawk.  Wills,  283 ;  Theob.  WilLi,  467. 
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such  a  clause  is  not  introductory,  but  occurs  in  the  body  of  the  will,  When  dause 
followed  by  a  devise  of  real  estate  (w).  ductory. ' 

4.  Direction  to  pay  legacies. — Whether  a  direction  in  the  intro- 
ductory clause  to  pay  legacies  is  sufficient  to  charge  them  on  the 
real  estate,  per  directum^  is  not  yet  fully  settled.  Lord  Alvanley, 
in  Kightley  v.  Kightley  {x),  expressly  decided  against  the  legatee  as 
between  him  and  the  specific  devisee,  and  held  to  that  opinion  in 
the  cases  of  Shalicrosa  v.  Finden  (y),  and  Keeling  v.  Brown  (s),  in 
opposition  to  Lord  Hosslyn's  opinion  in  Williams  v.  Chitty  {a). 
And  indeed  the  same  decision  has  been  since  made  in  favour  of  a 
specific  devisee,  in  a  case  where  there  was  an  express  general  charge 
of  legacies  on  real  and  personal  estate,  and  in  which  Lord 
Alvanley's  opinion  was  cited  with  approbation  (/>).  There  is  some 
authority,  however,  for  such  a  general  direction  having  the  eflFect 
of  charging  legacies  upon  the  residuary  real  estate  (r)  ;  and  Lord 
Cottenham,  in  Mi  rehouse  v.  Scai/e  (d),  seemed  to  consider  the  point 
as  still  doubtful.  At  all  events,  as  against  the  heir  and  also 
against  specific  and  residuary  devisees  (if  there  be  a  general  charge 
of  debts),  the  legatee  may  come  round  upon  the  real  estate  by  way 
of  marshalling  in  such  a  case  in  place  of  creditors  (e), 

5.  Direction  to  pay  debts  and  legacies, — Where  this  direction  is 
comprised  in  the  same  sentence,  the  legacies  will  be  charged  on  the 
real  estate  to  the  same  extent  as  the  debts  (/) ;  and  at  all  events, 
as  before  mentioned,  the  legatees  will  be  relieved,  on  the  principle 
of  marshalling,  in  place  of  creditors. 

6.  Whether  charge  of  debts  or  legacies  on  all  th^  real  estate  charges 
specifically  devised  estates. — Where  there  is  a  specific  devise  or 
specific  legacy,  there  is  a  presumption  of  intention  that  the  devisee 
or  legatee  should  have  it  in  its  integrity,  and  this  presumption  is 

(m)  2  Jarin.  658,  560,  ed.  3;  584,  ed.  4;  2  Vem.  708 ;  1  Eq.  Ca.  Ab.  198,  pi.  6 ; 

Midout  V.  Dowdinfff  1  Atk.  419  ;  Clark  v.  Qravet  v.  G.  sup. 

Sewell,  3  tA.  96 ;  Grarea  v.  G.  8  Sim.  65.  (rf)  2  My.  &  Cr.  708. 

(x)  2  Vee.  J.  328.  (e)  Inf,  p.  1058. 

ly)  3  ib,  738.  (/}  Jiootle  v.  Blundelly   1  Mer.  233; 

{z)  5  t^.  359.  Maskell  v.  Farringtim^  3  De  G.  Jo.  &  Sm. 

(a)  Sup.  340;    Trott  ▼.    Vernon,  sup,;   Davis  y. 

{b)  Spong  v.  6'.  1  Dow  &  C.  365 ;  3  Gardiner,  2  P.  Wma.  189 ;  Tompkins  v. 

BU.  N.  8.  84.  T.  sup. ;  2  Jarin.  WUIp,  572,  ed,  S;  585, 

{e)  Trott   ▼.    Vemony  Pre.   Ch.    430;  ed.  4. 
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not  rebutted  without  clear  words  (^).  A  general  charge  subse- 
quently introduced  in  the  will  on  the  real  (h),  or  on  all  (g)  the  real 
estate,  will  not  be  sufficient  to  charge  the  specifically  devised  or 
bequeathed  realty  or  personalty  (i),  especially  where  the  specific 
devisee  is  also  residuary  devisee  {k).  And  the  same  result  follows 
where  the  general  charge  is  in  a  codicil  (g),  and  where  the  specific 
devise  is  in  a  codicil  (/).  But  where  the  charge  of  debts  and 
legacies  on  all  the  real  estate  is  first,  and  the  specific  devises  and 
bequests  are  in  a  subsequent  part  of  the  will,  the  latter  are 
charged  {m) ;  and  the  fact  of  debts  and  legacies  being  included  in 
the  same  charge  assists  this  construction  (/}). 


7.  Direction  for  payment  out  of  particular  fund. — But  such  a 
general  direction  for  payment  of  debts,  &c.  may  be  shewn,  by 
subsequent  parts  of  the  will,  to  be  intended  only  to  affect  the 
personal  estate.  As  where  a  pa)iicular  estate  is  afterwards  devised 
for  payment  of  debts  (o).  "The  implied  charge  is  controlled  by 
the  subsequent  charge,  and  the  subsequent  express  charge  is  the 
thing  to  be  looked  at  to  arrive  at  the  testator's  intention  "(i>) ;  but 
Douce  V.  Ladf/  Tor  ring  ton  (o)  is  not  overruled  notwithstanding  (q). 
But  a  subsequent  express  charge  of  all  the  debts  upon  the  per- 
sonalty will  not  overrule  the  general  direction  (;•).  So  where  such 
a  direction  is  followed  by  a  devise  of  real  estate,  upon  condition  of 
making  good  the  deficiency  in  certain  legacies  or  debts  (jj).  A 
primary  direction  that  testator's  debts,  &c.,  shall  be  paid  out  of  the 
personal  estate,  will  not  control  a  subsequent  trust  for  payment  of 
debts,  &c.  out  of  a  mixed  fund  of  personalty  and  the  produce  of 
realty  (^). 


(g)  Conrofi  v.  C.  7  L.  R.  H.  L.  168, 
183. 

(A)  Spong  v.  S.  1  Dow  &  C.  365 ;  3 
Bli.  N.  8.  84  ;  reversing  1  Jo.  &  J.  300; 
Joy  y.  Campbell,  1  Sch.  &  Lef.  339. 

(0  See  Sug.  H.  L.  427. 

{k)  Spong  v.  S.  sup. 

(/)   Wheeler  v.  Clagdon,  16  Beav.  169. 

(m)  Matkell  t.  Farrington,  3  De  G.  J. 
&  Sm.  338 ;  1  N.  R.  37  ;  8  Jur.  N.  8. 
1198;  affirming  8  ib.  666,  V.  C.  Kin- 
dersley ;  Mannox  y.  Greener,  14  Eq.  466, 
V.  C.  Malins. 

(fi)  Mcukell  V.  Farrington,  tup. 

(o)  Douce  V.  Ladg  Torrington,  2  My. 
&  K.  600 ;  Thomas  y.  Britnell,  2  Vea.  S. 
313. 


(p)  Corser  v.  Carticright,  8  Ch.  974, 
975;  Palmer  v.  Graves,  I  Keen,  645; 
Zegh  V.  Warrington,  1  Bro.  P.  0.  611 ; 
cited  2  Ves.  8.  272. 

{q)  Graves  y.  G.  8  Sim.  43 ;  Taylor  v. 
T.  6  ib.  246 ;  and  Forster  v.  Thompson, 
4  Dr.  &  W.  303;  and  Theob.  Wills, 
467,  ed.  1 ;  632,  ed.  4.  See  Corstr  v. 
Carticright,  sup. 

(r)  Price  v.  North,  1  Ph.  85 ;  reyersing 
4  T.  &  C.  609 ;  Graves  v.  G.  sup. ;  Eart" 
land  V.  Murch,  27  Beav.  20 i. 

(*)  See  Willan  v.  Lancaster,  3  Russ. 
108. 

(0  Ifopkinsou  y.  EUis,  10  Beav.  169  ; 
16  L.  J,  Ch.  69. 
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8.  Direction  for  payment  hy  executors  or.  other  jyerson, — A  direc- 
tion for  payment  of  debts  by  the  executors  without  more,  or 
"out  of  such  part  of  my  estate  as  they  think  fit"  (t),  will  only 
charge  the  personal  estato,  and  if  any  real  estate  is  given  to  the 
executors,  such  will  not  create  a  charge  on  the  real  estate  ultra 
what  is  given  to  the  executor  (w).  But  where  a  testator  directs 
that  his  "  debts  "  or  his  "  legacies,"  or  his  "  debts  and  legacies,"  be 
paid  by  his  executors,  or  any  person  by  name,  that  will  charge  the 
real  and  personal  estate  given  to  such  executor  or  other  person  (t), 
even,  it  seems,  though  given  to  the  executors  in  trust  for  another  (x). 
But  such  a  direction  will  not  charge  the  real  estate  given  to  one  of 
several  executors  alone  (y) ;  nor  can  such  an  inference  be  drawn 
from  a  mere  devise  of  both  real  and  personal  estate  to  the  executor 
or  any  other  person  (z),  unless  perhaps  in  a  case  where  the  real  and 
personal  estate  pass  under  a  declaration,  that  A.  B.  shall  be  ^^  the 
residuary  legatee,"  and  the  testator  has  before  given  some  legacies 
expressly  out  of  both  real  and  personal  estate  (a) ;  and  other  parts 
of  the  will  may  show  a  contrary  intention  {h).  Such  a  gift,  if  in 
the  form  of  a  condition  will  bind  the  party  personally,  ultra  the 
value  of  the  property  devised  or  bequeathed  (c)  ;  and  see  sup. 
p.  318.  Lands  devised  to  the  sole  executor  in  tail  or  for  life,  he 
being  directed  to  pay  debts,  were  held  to  be  charged  {d).  Where 
a  person  devises  land  to  his  heir  and  gives  legacies,  and  makes  his 
heir  executor,  desiring  him  to  see  his  will  performed,  the  legacies 
are  charged  on  the  land  (e). 


(t)  Ss  Cameron,  26  Ch.  D.  19,  0.  A. 

(m)  Powell  V.  Robins,  7  Ves.  209 ; 
JFasse  ▼.  Healington,  3  My.  &  E.  496 ; 
Willan  T.  Lancaster,  sup.;  Keeling  y. 
Brotcn,  6  Vea.  359 ;  Bridgm  t.  Lander, 
3  Robs.  346,  n. ;  Cook  v.  Dawson,  29 
Beav.  126 ;  7  Jur.  N.  S.  130  ;  3  De  G. 
F.  &  Jo.  127. 

(p)  Finch  V.  Haitersley,  3  Ruas.  346, 
n. ;  Henvell  ▼.  Whitaker,  ib.  343 ;  Aleock 
T.  Sparhawk,  2  Vem.  228;  Dover  v. 
Gregory,  10  Sim.  393  ;  Cross  v.  Kenning ' 
ton,  9  Beav.  160  ;  10  Jur.  343;  Harris  v, 
TTaikins,  Kay,  438  ;  Preston  v.  P.  2  Jur. 
N.  S.  1040,  V.  0.  Stuart;  oyerruHng 
Parker  v.  Feamley,  2  S.  &  S.  692.  See 
Hawk.  Wills,  286  ;  Theob.  Wills,  469. 

(x)  Dormay  v.  Borradaile,  10  Beav. 
263 ;   Harris  ▼.   Watkins,  sup.  ;  Hart' 


land  V.  MurreU,  27  Beav.  204 ;  Bentley 
V.  Bobinson,  10  Ir.  Ch.  293. 

(y)  Warren  v.  Davies,  2  My.  &  K.  49 ; 
Braithwaite  v.  Britain,  1  Keen,  206 ; 
Symons  v.  James,  2  T.  &  C.  C.  C.  301. 

(«)  Kyssen  v.  Gretton,  2  T.  &  C.  Exc. 
222,  232  ;  see  sup.  p.  317. 

(a)  Evans  v.  Crosbie,  16  Sim.  600 ;  16 
L.  J.  Ch.  494. 

{b)  Wasse  ▼.  Heslington,  sup. ;  Symons 
V.  James,  sup. 

{e)  Messinger  v.  Andrews,  4  Russ.  478 ; 
Bees  V.  Englebaek,  12  Eq.  237,  V.  C. 
Bacon. 

{d)  Clowdsley  v.  Pelham,  1  Vefn.  411 ; 
Doe  V.  Baines,  2  C.  M.  &  R.  23. 

{e)  Alcoek  v.  Sparhawk,  sup.  See  PreS" 
ion  V.  P,  sup. 
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When  realty 
made  part  of 
peFBonalty. 


(9.)  Mixed  fund  for  debts  and  legacies. 

Where  a  testator  creates  a  mixed  fund  of  the  produce  of  his 
real  and  personal  estate,  and  appropriates  that  fund  for  tho  pay- 
ment of  debts,  &c.,  and  there  is  no  conversion  out  and  out,  the  two 
estates  comprised  in  that  fund  are  applicable  pro  raid  (/) ;  the 
principle  of  pro  rata  payment  only  applies  to  payments  which  the 
testator  has  expressly  directed  to  be  made  out  of  the  mixed 
fund  [g)  ;  and  the  surplus  will  result  as  real  and  personal  estate 
respectively  (/).  If  a  portion  only  of  the  personal  estate  be  com- 
prised in  the  fund,  the  residue  will  be  chargeable  only  when  that 
fund  fails  {h). 

Where  the  produce  of  the  real  estate  is  directed  to  form  part  of 
the  personal  estate,  and  a  conversion  out  and  out  is  effected,  the 
produce  is  applicable  to  the  payment  of  debts,  &c.,  as  part  of  the 
personal  estate  (i).  But  a  mere  devise  and  bequest  of  real  and 
personal  estate  to  the  same  person,  iil  trust  out  of  the  rents  and 
profits  to  pay  legacies  and  annuities,  and  invest  the  surplus  on 
other  trusts,  but  without  any  direction  to  sell  any  part  of  the  real 
estate,  does  not  bring  tli6  case  within  those  cases  where  debts  and 
legacies,  &c.  are  charged  pari  passu  upon  the  produce  of  the  real 
and  personal  estate,  as  a  mixed  fimd  (A-). 


(/)  I>unk  V.  Fenner,  2  Rufia.  &  M. 
657;  RoberU  v.  Walk^\  1  ib,  762; 
Fourdrin  v.  Ootcdey,  3  My.  &  K.  383 ; 
Att.  Gen.  v.  Southgate,  12  L.  J.  Ch. 
147 ;  12  Sim.  77  ;  reversed,  12  Beav. 
609,  n. ;  }Fe$t  v.  CoU,  4  Y.  &  C.  460 ; 
Shallerou  v.  Wright,  12  Beav.  605  ;  Lord 
V.  Wightwick,  1  Drew.  676  ;  4  DeG.  M. 
&  G.  803  ;  6  H.  L.  217  ;  3  Jur.  N.  S. 
699 ;  Allan  v.  Gott,  7  Ch.  439  ;  BentUg 
T.  Oldjield,  19  Beav.  226 ;  Falkner  v. 
Grac£,  9  Ha.  282  ;  Blann  v.  Belly  6  De  G. 
&  S.  668  ;  16  Jur.  1081,  1103  ;  2  De  G. 
M.  &  G.  776 ;  Bobinson  v.  London  Hosp. 
10  Ha.  19;  corrected  in  Calvert  v. 
Armitage,  1  H.  &  M.  446;  Tatlock  v. 
Jenkins,  Kay,  664 ;  better  reported  in 
18  Jur.  891  ;  Simmons  v.  Boae,  6  De  G. 
M.  &  G.  411 ;  2  Jur.  N.  S.  73,  L.  0. ; 


affirming  21  Beav.  37 ;  Wheeler  ▼.  TAofiuw, 
7  Jur.  N.  S.  699,  V.  C.  Stuart;  Galli- 
more  v.  Gill,  2  Sm.  &  G.  168 ;  4  W.  B. 
773 ;  8  De  G.  M.  &  G.  667 ;  2  Jar. 
N.  S.  1178;  Bellairs  r.  B,  18  Eq.  517, 
V.  C.  Bacon;  Feenng  v.  Trail,  ib.  91, 
V.  C.  Malins. 

(g)  Elliott  V.  BeareUy,  16  Ch.  D.  322, 
C.A. 

(A)   West  V.  CoUy  8Up, 

(»■)  Flint  ▼.  Warren,  14  Sim.  664. 
.  {k)  Boughton  v.  B.  I  H.  L,  406;  over- 
ruling Sir  J.  Knight  Bruoe's  decision  in 
1  CoU.  26.  In  his  judgment  the  Lord 
Chancellor  seemed  to  throw  some  doubt 
on  the  case  of  a  mixed  fund,  yiz,  Robert* 
V.  Walker,  sup,;  Bunk  v.  Fenner,  ntp,  &o. 
See  1  H.  L.  438;  Ellioit  y.  Bearsleg, 
sup. 
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(10.)  Order  of  applying  realty  inter  se. 

After  the  personalty  is  exhausted,  and  supposing  the  real  estate 
not  to  have  been  primarily  applicable,  or  applicable  pro  rata  with 
the  personalty  as  a  mixed  fund,  it  is  necessary  to  consider  in  what  • 

order  the  real  estate  may  be  applicable  for  the  discharge  of  mort- 
gage debts. 

1.    When  marshalled  hy  the  mortgagor  himself. — It  is  of  course  Where  parti- 
competent  to  a  person  raising  money  by  mortgage,  and  comprising  are  made 
several  distinct  estates  in  one  deed  or  in  several  deeds,  to  declare,  ^ollateral 
that,  as  between  these  estates,  one  or  more  of  them  shall  be  primarily 
liable  in  relief  of  the  others.     As  in  a  case  in  which  an  estate  was 
purchased  imder  the  order  of  the  Court  of  Chancery,  and  the  pur- 
chaser offered  to  secure  the  purchase  money  on  an  old  estate  of  his 
"   own,  and,  as  a  collateral  security ^  on  the  newly  purchased  estate. 
And  accordingly  the  old  estate  was  first  demised,  and  then,  in  the 
same  deed,  the  new  estate  was  also  demised  by  way  of  collateral 
security  to  the  mortgagee.     The  estates  afterwards  passed  to  diffe- 
rent parties  claiming  through  the  mortgagor,  and  it  was  decided 
that  the  old  estate  was  primarily  liable  to  the  mortgage  debt  (/). 

The  term  "  collateral  security  "  does  not  mean  collateral  in  the 
sense  of  secondary  (///).  The  intent  may  be  arrived  at  by  the 
circumstances  of  the  transaction.  Unless  there  is  something  to 
show  that  the  mortgage  debt  was  to  be  paid  primarily  out  of  one 
security,  there  must  be  contribution  {m).  The  fact  that  the  secu- 
rities form  all  one  transaction,  and  each  complete  in  itself,  are 
circumstances  in  favour  of  contribution  (;/») ;  so,  also,  is  the  absence 
of  the  usual  conveyancing  clause  as^to  marshalling. 

Where  real  estate  is  mortgaged  to  secure  a  sum,  and  that  and  Sucoeasive 
other  realty  and  personalty  are  mortgaged  by  a  second  deed  to  Sfferent^  ° 
secure  the  same  debt  and  an  additional  sum,  and  the  mortgagor  P^P®^®"* 
dies  intestate,  as  between  his  heir  and  administrator,  the  realty  in 
the  first  deed  is  charged  primarily  with  the  first  mortgage  debt, 
and  all  the  realty  and  personalty  in  the  second  deed  are  rateably 
charged  with  the  additional  sum  {n), 

m 

(0  Marquis  ,qf  Bute  v.    Cunynghanie,  (m)  Me  Athill,  16  Oh.  D.  211,  C.  A. ; 

2  Ruaa.   276  ;   Stringer  v.   Harper,   26       Early  v.  E,  ib,  214,  V.  0.  Hall. 
Beav.  33;  4  Jur.  N.  S.  1000.  («)  Lipscomb  v.  L.  7  Eq.  601,  V.  C. 

MalioB. 


1038 


OUT  OP  WHAT  FUND  MORTOAGE  DEBTS  PAYABLE.        Chjlp.  76. 


The  same  principle  applies  where  the  two  estates  are  devised, 
and  the  title  deeds  of  one  are  deposited  as  a  primary  security,  and 
the  title  deeds  of  the  other  as  a  secondary  security,  and  also  to 
secure  further  advances;  the  first  estate  is  held  to  be  primarily 
charged  with  the  first  debt,  and  both  estates  secondarily  charged 
with  the  subsequent  advance  rateably,  the  value  of  the  first  estate 
being  computed  after  deducting  the  previous  mortgage  (o).  It  is, 
A  question  of  however,  a  question  of  construction  upon  the  documents.     The 

confitruction.  ... 

same  principle  applies  under  Locke  King's  Act  (p) ;  and  where 
there  were  successive  deposits  and  successive  advances,  but  both 
parties  treated  the  transaction  as  one  loan  and  one  security,  the 
real  and  personal  estates  comprised  in  the  securities  were  held  to  be 
charged  pari  passu  on  the  several  properties  according  to  their 
respective  values  at  the  death  of  the  testator  {q). 


Estates  ex- 
pressly do- 
vised  for 
debts. 


2.  As  between  heir  and  devisee. — As  between  (r)  the  devisee  of 
the  estate  in  mortgage  and  the  heir  istt  law,  in  respect  of  an  estate 
descended,  the  estate  descended  shall  exonerate  the  mortgaged 
estate  devised.  And  the  like  will  be  the  case,  if  the  testator 
exempts  his  personal  estate  from  the  payment  of  debts,  and  devises 
his  mortgaged  estates  subject  to  incumbranceSy  and  permits  other 
part  of  his  real  estate  to  descend  on  his  heir  at  law  («). 

Where  the  devised  estates  are  merely  charged  generally  with 
the  payment  of  debts,  or  devised  subject  to  debts  (^),  the  descended 
estates  are  first  applicable  (w).  But  where  the  will  goes  beyond  a 
mere  charge  (r),  and  part  of  the  real  estate  is  expressly  devised  for 
the  payment  of  debts,  and  other  part  descends  on  the  heir  at  law, 
the  part  devised  for  payment  of  debts  must  be  first  applied  before 
the  descended  estate  can  be  liable  {x). 


(o)  Be  Eochefort  ▼.  DaweSy  12  Eq.  540, 
V.  C.  Wickens. 

{p)  Sup.  p.  1017. 

(q)  Zeotiitio  v.  Z.  10  Ch.  D.  460,  M.  R.; 
differing-  on  the  question  of  construction 
with  Lipscomb  v.  Z.  7  Eq.  601,  V.  0. 
Malins ;  and  Be  Rochefort  y.  Bawes,  tup. 

(r)  Gallon  v.  Hancock,  2  Atk.  424-427  ; 
Bonne  v.  LewiSy  2  Bro.  0.  C.  267 ;  Man- 
ning V.  Spooner,  3  Ves.  114. 

(«)  BameiQcll  v.  Lord  Cawdor ,  3  Mad. 
453 ;  Johnson  T.  Child,  4  Ha.  96. 

(Cj  Goodwin  \,  Lee,  1  Jur.  N.  S.  9*8, 
L.  G. ;  affirming  1  K.  &  J.  377 ;  1  Jur. 
N.  S.  226. 


(m)  Bavies  r.  Topp,  1  Bro.  C.  C.  624 ; 
Wood  y.  Ordish,  3  Sm.  &  G.  125  ;  1  Jur. 
N.  S.  684 ;  Peacock  v.  P.  11  t*.  280;  34 
li.  J.  Ch.  315 ;  13  W.  R.  616,  V.  C. 
Wood;  Ryvea  v.  E.  11  Eq.  641,  V.  C. 
Halins ;  Stead  y.  Sardacre^  16  ib.  177, 
V.  0.  Malins. 

(f)  Milnes  v.  Slater,  8  Ves.  296. 

(x)  Fowis  V.  Corbet,  3  Atk.  666  ;  Free^ 
man  y,  Ellis,  1  H.  &  M.  758  ;  FhiUips  y. 
Parry,  22  Beay.  279.  See  Woodhtad  y. 
Tttmer,  4  De  G.  &  S.  429;  Bavies  y. 
Topp,  tup.;  Bonne  y.  Lewis,  sup.;  Man^ 
ning  v.  Spooner,  tup.;  Harmood  y. 
Oglander,  8  Ves.  126. 
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As  between  estates  specifically  devised  charged  with  the  payment  Specifically 
of  debts  and  descended  estates,  the  latter  are  applied  first ;  estates  ohargedf* 
particularly  devised  are  never  applied  till  all  the  other  funds  are 
exhausted  (y). 

A  similar  decision  had  been  made  in  a  prior  case  (2),  but  the 
point  does  not  appear  to  have  been  raised  by  the  pleadings. 

Thero-is  no  diflFerence  between  an  estate  in  the  testator's  posses- 
sion at  the  time  of  making  his  will  and  which  he  permits  to 
descend  on  his  heir  at  law,  and  a  subsequently  acquired  estate 
which  descends;  it  is  a  circumstance  not  substantial  enough  to 
raise  a  distinction  in  a  case  where  the  subject-matter  is  a  thing 
quite  out  of  the  scope  of  the  testator's  intention  (a). 

Where  a  testator  devised  all  his  real  and  personal  estate  to 
trustees  to  pay  debts,  and  specifically  devised  part  of  his  realty, 
and  left  the  rest  undisposed  of,  on  deficiency  of  the  personal  estate, 
the  specifically  devised  and  the  descended  estates  were  applicable 
pari  passu  for  debts  (b). 

Where  realty  is  thus  devised  for  the  payment  of  debts,  and  part  Lapsed 
of  such  realty  is  undisposed  of,  or  lapses,  or  is  void,  or  fails,  the 
pari  passu  charge  of  debts  still  remains.  There  is  no  difference 
between  estates  the  beneficial  interest  in  which  is  undisposed  of, 
and  estates  lapsed  or  void  or  failing  (c).  Nothing  has  lapsed  or  is 
void,  but  the  share  which  the  devisee  would  have  taken,  and  the 
lapsed  or  other  void  share  of  the  property  so  charged  must  bear  its 
portion,  but  no  more  than  its  portion,  of  the  burden  (d). 

3.  As  between  specifically  devised  estates, — The  devisee  of  an 
estate  in  mortgage  has  a  right  to  call  on  an  estate  devised  for 
payment  of  debts,  or  devised  subject  to  debts,  to  indemnify  him  {e). 
He  has  a  like  claim  against  an  estate  devised  charged  with  the 
payment  of  debts  (/).  It  does  not  lessen  his  equity  if  the  estate 
in  mortgage  be  devised  subject  to  incumbrances^  for  that  was  no  more 
than  what  was  implied,  since  the  testator  could  not  do  otherwise. 

(y)  Davie9  v.  Topp,  sup.  V.  C.  Malins. 

(«)  JTride  t.  Clark,  cited  2  Bro.  C.  0.  {d)  Farker  v.  Marehant,  1 Y.  &  0.  C.  C. 

261 ;  JhnM  r.  Lewis,  sup,  290,  305. 

(a)  MUnes  v.  Slater,  sup,  {e)  Serle  v.  Si.  Eloy,  2  P.  Wms.  386. 

{b)  Stead  V.  Hardacre,  sup.  And  see  Tweedale  v.   Coventry,  1   Bro. 

\c)  Fisher  v.  F.  2  Keen,  610  ;   Wood  v.  C.  0.  240  ;  Bateman  v.  B.  1  Atk.  421 ; 

Ordish,  sup.  ;  Feacock  v.  F.  sup.;  Ryves  Mowel  y.  Frice,  1  P.  Wms.  291 ;  BarthO" 

V.  R.   sup. ;  Stead    v.    Hardaere,   sup,  ;  lotnew  v.  May,  1  Atk.  487. 

Scott  V.  Cumberland,  18  Eq.  616,  V.  C.  (/)  Serle  y.  St.  Eloy,  sup. 
Malins;  Gowan  v.  Brouyhlon,  Id  ib.  80, 
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JPari  poMU 
subject  to  life 
estate. 


Deriflee  also 
heir. 


Several 
mortgaged 
estates,  each 
takes  cum 
onere. 


General 

Seouniaiy 
igades. 


A  devise  of  the  mortgaged  estate  followed  by  a  devise  of  the 
residuary  real  and  personal  estate  (after  payment  of  mortgage  and 
other  debts),  exempts  the  mortgaged  estate  (g). 

Where  by  will  several  estates  are  charged  with  debts,  and  by 
codicil  one  of  them  is  devised  for  life,  the  latter,  subject  to  the  life 
estate,  is  still  chaxged  pari  passu  with  the  rest  (/*). 

Specific  trust  estates  and  property  devised  for  payment  of  debts 
exonerate  the  residue  (/).  The  Court  always  applies  assets  not 
specifically  given  before  assets  specifically  given  {J).  Thus  de- 
scended estates  are  applicable  before  lapsed  realty  when  charged 
with  debts  (k).  Semble,  if  not  charged,  lapsed  realty  and  descended 
estates  would  be  a,^^]icfihle  pari  passu. 

Even  where  a  testator  died  prior  to  3  &  4  Wm.  IV.  c.  104,  the 
heir,  if  a  devisee  also,  though  taking  by  descent,  was  entitled  to 
contribution  from  the  other  devisees,  for  the  amount  to  which  he 
had  satisfied  creditors,  though  he  was  primarily  liable  to  them  at 
law  (/);  and  since  that  statute,  the  heir  takes  the  land  devised  to 
him,  as  devisee  to  all  intents  and  purposes  (m). 

Ab  a  general  rule,  as  between  devisees  of  different  estates  in 
mortgage,  each  devisee,  on  a  deficiency  of  other  assets  for  payment 
of  mortgage  debts,  takes  his  estate  cum  onere  (n).  And  one  of  the 
estates  being  subject  to  a  vendor's  lien  for  the  purchase-money, 
such  lien  is  treated  as  a  mortgage  (o).  But  where  different  estates 
in  mortgage  form  part  of  a  general  mass  of  property  which  is 
devised  charged  with  debts,  these  estates,  on  failure  of  other 
assets,  will  be  made  to  contribute,  in  proptortion  to  their  respective 
valueSy  to  pay  off  the  mortgages  as  well  as  the  other  remaining 

debts  [p). 

General  pecuniary  legacies  are  liable,  ^;ro  raid  (^),  next  after  real 
estate  devised,  charged  with,  or  subject  to  debts. 

In  Eland  v.  Eland^  where  the  devisee  of  an  estate  charged  with 
debts  and  legacies  mortgaged  the  estate  and  covenanted  against  all 


(^)  Greated  ▼.  G.  26  Beav.  621 ;  6  Jur. 
N.  S.  454. 

(A)  Whieldon  v.  Spode,  16  Beav.  637 ; 
16  Jur.  281,  M.  R. 

(t)  Webb  V.  Be  Beauvoiaxn^  31  Beav. 
673 ;  9  Jur.  N.  S.  369 ;  Hibon  v.  H.  9 
ib.  511.  V.  C.  Kindersley. 

(j)  Williama  v.  ChitUj,  3  Ves.  645, 
552 ;  Hibon  v.  JET.  tup, 

{k)  Woody,  Ordiih,  3  Sm.  &  G.  125; 
1  Jur.  N.  S.  08 1. 


(I)  Biederman  v.  Sei^moMr,  3  Beav.  368. 

(m)  Strickland  Y.  S,  10  Sim.  374. 

(n)  Halliwell  v.  Tanner,  1  Russ.  &  M. 
633 ;  Symom  v.  JameM^  2  Y.  &  C.  C.  C. 
301 ;  Emus*  v.  Smithy  2  De  a.  &  S.  722. 

(0)  Barnwell  \.  Iremonger,  1  Dr.  &  Sm. 
242,  253. 

{p)  Ircitt  V.  Ironmonger,  2  RasB.  &  M. 
531. 

(q)  Clifton  V.  Burty  1  P.  Wms.  680. 
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incumbrances  except  legacies,  it  was  held  that  though  the  mort- 
gagee was  protected  from  the  debts,  the  creditors  were  entitled  to 
the  fund  reserved  in  the  mortgage  deed  for  satisfying  the  legacies, 
as  being  part  of  the  testator's  assets  (r). 

Estates  expressly  exonerated  are  resorted  to  last  («). 

Prior  to  3  &  4  Wm.  IV.  c.  104,  a  mortgagee,  if  not  also  a  Effect  of  3  & 
specialty  creditor,  could  not,  it  would  seem,  directly  reach  lands  ©.  104. 
specifically  devised,  nor  reach  the  descended  estates  in  the  hands 
of  the  heir.     But  since  that  statute,  the  mortgagee,  though  only 
a  simple  contract  creditor,  has  remedies  directly  against  the  real 
assets  (0* 


4.  As  bettceen  residum-y  veal  estate  and  specifically  devised  real 
estate. — A  general  charge  of  legacies  on  real  and  personal  estate 
will  not  render  real  or  personal  estates  specifically  de\'ised  or  be- 
queathed liable  to  pecuniary  legacies  (w),  in  case  of  a  deficiency  in 
the  personal  estate. 

In  Mirehouse  v.  Scaife  (j*).  Lord  Cottenham  seems  to  have  con- 
sidered the  case  of  Spong  v.  Spong  (u)  only  to  have  decided  the 
primary  liability  of  the  residuary  real  estate,  and  not  the  absolute 
exemption  of  the  lands  specifically  devised  ;  but  that  case  was  cited 
as  proving  the  proposition  in  the  text,  in  the  judgment  of  the 
House  of  Lords  (delivered  by  the  same  Judge)  in  Creed  v. 
Creed  (y). 

Prior  to  the  Wills  Act  (s),  general  or  residuary  devises  of  lands  Residuary 
were  considered  in  the  light  of  specific  devises ;   and  since  the  g^i^Ao^^^ 
Wills  Act,  residuary  devises  still  stand  on  the  same  footing  as 
specific  devises  with  respect  to  the  payment  of  debts  (a).     Pre- 
viously there  had  been  conflicting  decisions  in  favour  (ft),  and 
contra  (c). 


(r)  1  P.  Wma.  235 ;  4  My.  &  Cr.  420  : 
and  so  Lyon  y.  Colville,  1  Coll. 449,  though 
the  y.  C.  did  not  express  entire  agree- 
ment in  the  doctrine. 

(«)  Woodward  v.  IF.  6  Jur.  N.  S.  1281, 
V.  0.  Stuart. 

{t)  Newman  y.  Wikon,  31  Beay.  33. 

(m)  Sp<mg  y.  S,  8  BU.  N.  S.  84.  But 
see  BtUeman  y.  Hotchkin^  Sug.  H.  L. 
427. 

(x)  2  My.  &  Cr.  704. 

(y)  11  CL  &F.  607. 

(z)  1  Vict.  c.  26. 

[a)  Bemman  y.    Fryer^    3   Ch.    420 ; 


affirming  2  Eq.  627 ;  LaneeJUld  y.  Iggul^ 
dm,  10  Ch.  136,  L.  C.  &  J. 

{b)  Eddrh  y.  Johnson,  1  Giff.  22 ;  27 
L.  J.  Ch.  302  ;  LaneeJUld  v.  lygulden, 
sup.;  Clark  v.  C.  4  Giff.  702;  11  Jur. 
N.  S.  820 ;  Jackson  y.  Pease,  19  Eq.  96, 
V.  C.  Hall. 

(c)  Rotheram  v.  H.  26  Beav.  466;  6 
Jur.  N.  S.  402 ;  Dady  y.  Sartridye,  1 
Dr.  &  Sm.  236 ;  32  L.  T.  7 ;  6  W.  R. 
834 ;  Barnwell  y.  Iremonyer,  I  Dr.  &  Sm. 
242,  253 ;  Barris  y.  JFatkins,  Kay,  438 ; 
Gibbins  y.  £yden,  7  Eq.  371,  V.  C. 
Malins  ;  Pearman  y,  Twiss,  2  Giff.  130 ; 
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A  general  or  residuary  devisee  had  always  been  held,  prior  to  the 
Wills  Act,  to  be  so  far  in  the  nature  of  a  specific  devisee,  that  a 
pecuniary  legatee  had  no  right  to  marshal  the  assets  so  as  to  throw 
the  general  debts  upon  the  real  estate  (d).  And  this  is  still  the 
law  (e), 

5.  As  heticcen  specific  legatees  and  devisees, — ^Where  there  is  a 
deficiency  of  other  assets  for  payment  of  specialty  debts,  specific 
legatees  and  specific  devisees  must  contribute  pro  raid  (/) ;  and 
since  3  &  4  Wm.  IV.  c.  104,  the  same  rule  applies  to  simple 
contract  debts  where  the  testator  dies  after  the  29th  Aug.  1833. 
But  where  the  testator's  debts  are  charged  expressly  on  all  the 
personal  estate  except  a  particidar  part,  and  all  the  real  estate  is 
charged  with  the  deficiency,  in  such  case  there  is  no  contribution, 
but  the  specific  legatees,  not  included  in  the  exception,  must  bear 
the  burden  of  the  debts  in  exoneration  of  the  land  {g). 

As  between  a  specific  legacy  and  a  residuary  devise,  all  debts  are 
payable  pari  passu.  It  is  true  that  Lord  Cottenham,  upon  the 
authority  of  a  dictum  of  Lord  Hardwicke,  in  Hanhy  v.  Roberts  (A), 
and  of  Lord  Cowper  in  Long  v.  Short  («*),  stated  the  rule  to  be  "that 
as  between  a  specific  legatee  of  personalty  and  a  residuary  devisee 
of  land,  the  land  shall  be  first  applied  in  payment  of  specialty 
debts ; "  but  the  fact  of  residuary  devises  of  land  being  equivalent 
to  specific  devises  was  not  adverted  to,  and  specific  bequests  and 
devises  must  now  be  held  to  be  charged  pari  passu  with  residuary 
devises. 

t>.  Lord  taking  hy  escheat, — A  question  has  also  been  raised  under 
3  &  4  Wm.  IV.  c.  104,  as  to  the  place  in  which  the  lord  taking 
land  by  escheat  stands  in  the  arrangement  of  assets,  viz.  whether 
in  priority  to,  or  pari  passu  with,  persons  taking  lands  specifically 
devised,  it  being  decided  that  lands  taken,  by  escheat  are  assets  for 


6  Jur.  N.  S.  337 ;  Bethell  v.  Oreert,  34 
Beay.  302 ;  Rodhouse  y.  Mold,  36  L.  J. 
Ch.  87 ;  6  N.  R.  287,  V.  C.  Kinderdey. 

(d)  Mirshouse  y.  Scaife,  2  My.  &  Or. 
704  ;  ScoU  y.  S.  Amb.  383  ;  Forrester  y. 
Zeigh,  ib.  173.  And  see  Tombs  v.  Hoeh, 
2  CoU.  490,  where  a  general  devise,  and 
Creed  y.  C.  11  CI.  &  F.  491,  where  an- 
nuities given  out  of  residuary  real  estate 
were  held  to  be  specific.  See  inf,  p. 
1069  (p), 

{e)  See  inf.  p.  1069  (q). 


(/)  Young  V.  ffassardf  1  J.  &  L.  466 ; 
Tombs  y.  Roehf  sup,;  Gervis  y.  0. 14  Sim. 
664 ;  f oUowing  Long  y .  Shorty  1  P.  Wms. 
403.  And  see  Irvin  y.  Ironmonger,  2 
Buss.  &  M.  631 ;  Symons  y.  James,  2  Y. 
&  C.  C.  C.  301 ;  Fowell  y.  Riletf,  12  Eq. 
175,  V.  0.  Malina.  See  Flcntg  y.  West, 
16Beav.  173;  17  Jur.  9. 

{g)  Bateman  y.  Hotehkin,  10  Beay. 
426  ;  16  L.  J.  Ch.  614. 

(A)  1  Ajnb.  129. 

(0  Sup. 
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the  testator's  debts,  he  dying  without  heirs  (J) ;  such  land  will  be 
applicable  in  the  same  order  as  descended  estates^  semble. 


(11.)  Summary  of  order  of  application  of  assets. 

The  following  is  a  summary  of  the  order  in  which  assets  are  to 
be  applied  in  payment  of  the  mortgage  debt : — 

1.  The  mortgaged  estate,  unless  expressly  or  impliedly  ex- 
empted (A). 

2.  General  personal  estate,  unless  expressly  or  impliedly  ex- 
onerated (/). 

3.  Lands  expressly  devised  for  payment  of  debts,  whether  the 
inheritance  or  a  term  carved  out  of  it,  and  whether  specifically 
devised  or  undisposed  of  pari  passu  (m) ;  these  may  be  made  a 
mixed  fund  with  personalty  (n). 

4.  Lands  descended,  whether  acquired  before  or  after  the 
will(o),  and  whether  undisposed  of,  or  lapsed,  or  void,  or  fail- 
ing (i?),  in  the  same  order  as  descended  estates,  semble, 

5.  Lands  passing  to  lord  by  escheat  (q), 

6.  Lands  or  personal  estate  (including  the  mortgaged  estate), 
devised,  either  to  the  heir  (r)  or  a  stranger,  charged  with  or  subject 
to  debts  («),  pari  passu y  whether  lapsed,  or  void,  or  failing  (t). 

7.  General  pecuniary  legacies  /wo  raid  {u). 

8.  Lands  specifically  devised,  or  lands  comprised  in  a  residuary 
devise,  and  specific  lega,ciesy  pari  passu  (x). 

9.  The  mortgaged  property,  whether  real  or  personal,  specifically 
devised  or  bequeathed,  before  other  property  specifically  devised  or 
bequeathed  before  (y),  as  well  as  after,  Locke  King's  Act  (s). 

10.  Lands  and  other  property  appointed  under  power,  after  the 
testator's  own  property  (a). 

The  abovjB  classification  of  the  assets  applicable  to  the  payment 
of  mortgage  debts  is  subject  of  course  to  the  right  of  creditors  and 
legatees  to  marshal  assets  {b), 

(J)   See  Evans  y.  Brown,  6  Beav.  114.  {fj  Sup,  p.  1039  (c)  and  (rf),  and  inf, 

k)   (Locke  King's  Act),  9up,  p.  1016.  p.  1062  \i). 

I)   Sup.  p.  1021.  (w)  Sup.  p.  1040  (q). 

m)  Sup.  p.  1038  (:i:).  (x)  Sup.  p.  1042  (/). 

n)  Sup.  p.  1036  (/).  (y)  Sup.   pp.  1040  («),  in/,   1060  (^), 

o)  Sup.  p.  1038  (f).  1061  (r). 

p)  Sup.  p.  1010.  (z)  Sup,  p.  1016. 

q)  Sup.  p.  1042.  (a)  Sup.  p.  199  (m). 

r)  Sup.  p.  1040  (m).  (b)  See  inf,  p.  1057. 
»  Sup.  pp.  1030  {e),  1038  (0, 1039  (e). 
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Settlement 
subject  to 
mortgages. 


The  owner 
might  make 
the  debt  his 


own. 


(12.)  Out  of  ichat  fund  urhen  the  Joan  is  not  the  debt  of  the  party. 

In  order  to  render  the  rule  that  personalty  was  the  primary  fund 
applicable  (before  Locke  King's  Act),  the  mortgage  must  have  been 
the  debt  of  the  deceased ;  if  it  was  not  his  debt,  there  was  no  ground 
for  the  application  of  the  rule. 

Where  an  estate  has  been  settled  by  deed,  subject  to  mortgages 
created  by  the  settlor^  or  to  be  created  under  a  poicer  given  him  by 
the  settlement,  the  devisees  of  the  reversion  in  fee  will,  it  seems, 
not  have  the  usual  right  of  exoneration  out  of  the  personal  estate, 
on  account  of  the  diflScidty  of  attributing  a  divided  intention  to  the 
settlor  as  to  diflferent  parts  of  the  fee,  unless  such  intention  be 
shown,  for  which  a  general  charge  of  debts  on  real  and  personal 
estate  is  not  sufficient  {c). 

The  rule  of*  exoneration  did  not  apply  to  a  mortgage  made  under 
a  power,  as  in  that  case  the  property,  as  between  the  persons 
entitled  to  it  and  the  mortgagor,  was  looked  upon  as  the  debtor  {d). 
So  a  marriage  settlement  by  a  devisee,  with  a  covenant  by  him  to 
pay  the  legacies,  did  not  make  the  debt  his  own  {e). 

Although  the  debt  was  not  originally  the  debt  of  the  party,  yet 
it  was  optional  in  him,  by  sufficient  evidence  of  intention,  to 
render  the  debt  his  own^  in  which  case,  the  consequences  before 
referred  to  followed;  that  is,  his  personal  estate,  as  between  his 
real  and  personal  representatives,  became  primarily  liable  to  dis- 
charge the  debt.  The  cases  on  this  subject  will  be  found  inf, 
e.  (13). 


CaAe  of 
purchatfe. 


(13.)   When  the  loan  is  made  the  debt  of  the  party. 

First,  in  the  case  of  a  purchaser. 

If  a  man  purchased  an  estate  subject  to  an  existing  mortgage, 
the  debt  did  not,  without  more,  become  his  debt,  so  as  to  render 
him  personally  liable  to  the  mortgage;  the  land  remained  the 
proper  fund  for  its  discharge ;  and  it  required  clear  evidence  of 
intention  on  the  part  of  the  purchaser  to  make  the  debt  his  oicitj 


(c)  Ibbeison  v.  J.  12  Sim.  206 ;  Lady 
Langdale  v.  BriggSy  8  De  G.  M.  &  Q. 
391 ;  2  Jur.  N.  8.  982 ;  Bruce  v.  Morice^ 
2  De  G.  &  S.  389 ;  Lootemore  y.  Knap' 
man,  Kay,  123. 


{(l)  Co.  Litt.  208,  a  (106),  note  by 
Butl. ;  Jenkinsofi  v.  Harcourt,  Kay,  688 ; 
Scholefield  v.  Zockwood,  4  De  G.  Jo.  & 
Sm.  28 ;  9  Jur.  N.  S.  1268. 

{e)  Bar  ham  v.  £arl  of  Clarendon,  10 
Ha.  126;  17  Jur.  336. 
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BO  as  to  render  his  personal  estate  the  primary  fund  for  payment. 
Now  every  person  purchasing  an  estate  in  mortgage  is  bound  to 
indemnify  the  vendor  against  the  mortgage  debt  (/),  and  as  a 
covenant  by  the  purchaser  with  the  vendor  for  the  payment  of  the 
debt  is  no  more  than  a  covenant  of  indemnity,  it  consequently  was 
no  indication  of  intention  on  the  part  of  the  purchaser,  that  his 
personal  estate  should  become  the  primary  fund  for  its  dis- 
charge (g) ;  nor  under  such  a  covenant  was  the  purchaser  or  his 
executor  liable  to  an  action  at  law  by  the  mortgagee  (//) ;  and  if  the 
purchaser,  by  his  will,  created  a  trust  or  charge  for  the  payment  of 
his  debts,  it  would  not  (imder  such  circumstance)  have  included  the 
mortgage  debt  (/).  If,  however,  a  purchaser  borroiccd  a  sum  of 
money  to  enable  him  to  complete  his  contract,  and  the  estate  was 
on  the  purchase  limited  to  the  lender,  either  for  a  term  of  years  or 
in  fee,  by  way  of  mortgage,  the  debt  was  the  proper  debt  of  the 
purchaser,  and  his  personal  estate  would  have  been  primarily  liable, 
even  although  part  of  the  money  borrowed  were  applied  in  discharge 
of  an  existing  mortgage  (A).  If  such  were  not  the  purchaser's 
intention,  he  should  have  inserted  in  the  deed  of  mortgage  a 
declaration,  that  as  between  his  real  and  personal  representatives 
the  land  should  be  the  primary  fund,  and  his  personal  estate  an 
auxiliary  fund  for  payment  of  the  mortgage  debt ;  but  that  such 
agreement  was  not  to  prejudice  the  rights  of  the  mortgagee. 

A  distinction  is  said  to  have  existed  between  the  case  of  a  man  Distinction 
contracting  to  purchase  a  mere  equity  of  redemption,  and  a  con-  chase  of  t^' 
tract  for  the  purchase  of  an  estate  for  a  given  sum,  of  which  the  equity  of 

,  .  .  redemption 

mortgage  debt  formed  part,  and  which,  on  the  purchase,  was  dis-  and  the  whole 

counted  out  of  the  consideration  money ;  in  which  latter  case,  it  ^ 

was  considered  that  the  personal  estate  of  the  purchaser  would 

have  been  the  primary  fund.     For  this,  the  case  of  Parsons  v. 

Freeman  (/),  is  cited  as  an  authority,  in  which  a  man  contracted  to 

pay  90/.  for  an  estate,  viz.,  to  pay  86/.  to  the  mortgagee,  and  4/.  to 

the  vendor.      Lord  Hardwicke  held  the    personal    estate    was 

primarily  liable,  on  two  grounds;    first,  because  there  was  an 

express  contract  to  pay,  and  the  representative  of  the  mortgagor 

might  maintain  an  action  for  the  money,  and  so  might  the  mort- 

(/)  See  7  Ve«.  337.  (0  Aneatter  v.  Mayer,  1  Bro.  C.  C. 

\g)  TwedieU  v.  T.  2  Bro.  C.  C.  101 ;  464 ;  Butler  v.  B.  tup. 
Barham  v.  Earl  of  Thanet,  3  My.  &  K.  (k)  Waring  v.  Ward,  6  Vee.  670;  7  ib, 

607.  332;  •«/ p.  1046  (w). 

{h)  lb.;  Forrester Y,Leiph,Amh.ni;  {I)  Amb.  115;    2  P.  Wma.  664,  n. ; 

Butler  V.  B.  5  Ven.  534.  Belvidere  v.  Borhfort,  6  Bro.  P.  C.  299. 
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What  evi- 
dence of 
intention 
sufficient. 


gagee  oblige  the  mortgagor  to  let  him  make  use  of  his  name  to 
recoyer  the  money  (m).  Secondly,  it  being  agreed  to  be  part  of 
the  purchase  money ^  the  heir  would  (if  there  was  nothing  more  in 
the  case)  be  entitled  to  have  the  money  paid  out  of  the  personal 
estate,  as  where  one  agrees  to  purchase  an  estate,  and  dies  before 
the  purchase  is  completed  {m).  This  distinction,  howeyer,  appears 
rather  refined.  The  argument  drawn  from  the  right  of  the  heir 
at  law  in  the  latter  case,  to  call  on  the  personal  estate  to  pay  the 
whole  purchase  money,  in  case  the  purchaser  died  without  com- 
pleting the  contract,  does  not  seem  to  be  yery  strong,  for  it  is  a 
simple  question  of  evidence  of  inteniion  :  now  if  the  purchaser  died 
without  completing  the  contract,  having  agreed  for  the  purchase  of 
the  whole  estate^  it  might  have  been  fairly  contended  on  the  part  of 
the  heir,  that  h^'s  ancestor's  intention  was  to  pay  o£E  the.  mortgage, 
and  purchase  the  entire  estate,  and  therefore  he  might  reasonably 
call  on  the  personal  estate  to  discharge  the  mortgage  in  his  favour. 
But  if  the  purchaser  himself  completed  the  contract,  permitting  the 
mortgage  to  remain,  then  the  weight  of  evidence  of  intention  was 
exactly  the  reverse ;  and  one  would  think  should  lead  to  precisely 
different  conclusions.  As  to  the  express  contract  to  pay  the  whole 
sum,  that  agreement  had  been  manifestly  varied  by  the  acts  of  the 
parties  qualified  to  do  so.  To  prevent,  however,  any  doubt,  the 
purchaser  should  (if  such  were  his  intention)  have  made  a  declara- 
tion similar  to  that  before  recommended  in  the  instance  of  his 
borrowing  money  to  pay  off  the  mortgage. 

Another  point  arises,  viz.,  supposing  the  purchase  to  be  of  a 
mere  equity  of  redemption,  what  degree  of  evidence  was  sufficient 
to  indicate  the  purchaser's  intention  to  make  the  debt  his  own  ? 
We  have  seen  that,  generally  speaking,  a  covenant  with  the  vendor 
for  payment  of  the  debt  would  not  have  that  effect,  it  being  no 
more  than  a  covenant  of  indemnity.  In  a  later  case,  however,  a 
covenant  of  that  nature  was  held  sufficient  for  the  purpose  (»),  the 
purchaser  having  joined  in  the  covenant  to  the  mortgagee,  and 
afterwards  borrowed  a  further  sum,  and  made  a  fresh  mortgage 
for  the  whole  debt. 

Where  there  was  9^  fresh  agreement  altogether  for  payment  of  the 
original  debt,  between  the  purchaser  and  the  mortgagee  de  novo{p)^ 
it  was  decided  that  the  personal  estate  of  the  purchaser  was  the 


(m)  Cope  V.  C,  2  Salk.  449  ;  1  Eq.  Ca.  (o)  Earl  of  Oxford  v.  Lady  Jtodney,  14 

Abr.  269.  »*•  *17. 

(»i)  Tf'oods  V.  Huntingford^  3  Vea.  128. 
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primary  fund.  In  another  case  (7;),  where  an  estate  subject  to  a 
mortgage  was  sold  out  of  chancery,  and  the  purchaser  borrowed  a 
larger  sima,  out  of  which  the  mortgage  debt  was  paid  off  and  a 
new  mortgage  created,  the  whole  debt  was  directed  to  be  paid  out 
of  the  personal  estate  of  the  purchaser,  on  the  ground  that  the 
transaction  was  a  personal  contract  between  the  purchaser  and  the 
mortgagee. 

It  is  suggested  that  these  cases  do  not  bear  out  the  doctrine.  What  acts 
that  if  the  purchaser  by  any  conwiunication  with  the  mortgagee 
took  the  debt  upon  himself  so  as  to  give  the  mortgagee  a  right  to 
sue  him  for  the  mortgage  debt  at  law,  he  woiild  be  considered  to 
have  made  the  debt  his  own ;  and  that  as  between  his  real  and 
personal  representative,  his  real  estate  would  be  only  the  auxiliary 
fund  for  payment.  All  the  three  cases  of  Woods  v.  Huntingford  (^), 
Waring  v.  Ward{p)y  and  Lord  Oxford  v.  Ladt/  Bodnet/ (q),  had 
strong  circumstances  evidencing  the  purchaser's  intention  to  con* 
sider  the  debt  his  own,  but  it  is  submitted,  that  it  yet  remains  to 
be  decided,  that  a  mere  covenant  by  a  purchaser  with  a  mortgagee 
to  pay  the  debt,  without  any  alteration  of  the  time  of  payment  or 
any  other  variation  of  the  original  contract,  would  have  operated 
to  render  the  personal  estate  of  the  purchaser  the  primary  fund. 

Secondly  in  the  case  of  an  heir-at-law  or  devisee.  Case  of  heir 

If  an  estate  descend  on  an  heir-at-law  (r),  or  be  devised  («),  °'  6^**^* 
charge<l  with  a  mortgage  debt,  and  the  heir  or  devisee  die  leaving 
the  mortgaged  debt  unpaid,  the  land  will  be  the  fimd  for  the 
payment  of  the  debt.  Of  this  the  case  of  Scott  v.  Beecher  (t)  is  a 
strong  instance,  for,  in  that  case,  the  devisee  was  also  the  sole 
legatee,  and  the  personal  estate  of  the  mortgagor,  after  payment  of 
debts,  &c.  was  sufficient  to  have  discharged  the  mortgage;  and 
yet  on  a  bill  filed  by  the  heir-at-law  of  the  devisee  against  the 
administrator  of  the  devisee,  who  was  also  administrator  de  bonis 
non  of  the  mortgagor,  to  be  indenmified  out  of  the  personal  assets 
of  the  latter,  his  claim  was  refused.  The  case  of  Scott  v.  Beecher  (t) 
seems  to  have  been  decided  on  sound  legal  principles,  and  brings 
into  question  a  position  in  Gilbert's  Lex.  Pnet.  315,  viz.,  that  if 

{p)   Waring  v.  Ward,  5  t*.  670  ;  7  ih.  (*)  Ferkyns  v.  Bayntun,  ib,  664,  n. ; 

332.  Shafto  v.  S,  1  Cox,  207;  2  P.  Wma. 

(q)  Sup.  664  («) ;  Bassei  v.  Pereevdl,  1  Cox,  268  ; 

(r)  Cope  V.  C,  sup, ;  Evelyn  v.  J?.  2  P.      2  P.  Wma.  664  (n) ;  Seott  v.  Beecher,  6 
Wins.  664.  Mad.  96. 

(0  Sup, 
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father  be  heir  and  executor  to  grandfather,  and  the  grandfather 
leave  assets  to  the  value  of  the  mortgage  debt,  and  the  father  con- 
vert the  assets  to  his  own  use,  the  father's  personal  estate  to  the 
amount  of  the  assets  converted  will  be  liable  to  the  payment  of  the 
grandfather's  debt,  and  the  grandson  may,  in  such  case,  come  upon 
his  father's  executor  to  that  extent,  to  exonerate  tlie  mortgage  out 
of  the  father's  personal  estate.  It  is  submitted  that  the  grandson 
would  have  no  more  equity  in  the  case  put  than  the  heir  of  the 
devisee  in  Scott  v.  Beecher  (w).  The  case  of  the  Earl  of  Belcidere 
v.  Rochfort  {t)  certainly  appears  to  support  the  position  in  Gilbert, 
but  in  Ttceddell  v.  Tireddetl  (y),  Lord  Thurlow  expressed  his  dissent 
from  that  decision,  and  many  different  reasons  being  stated  for 
affirming  the  decree  appealed  against,  the  case  does  not  seem  to 
have  been  much  relied  on  as  an  authority  (s).  In  another  case  in 
which  part  of  a  testator's  real  estate  was,  by  Act  of  Parliament, 
expressly  set  aside  for  the  payment  of  the  testator's  debts,  and  the 
heir  disposed  of  that  fimd,  and  converted  the  money  to  his  own 
benefit,  his  personal  estate  was  held  primarily  liable  to  the  pay- 
ment of  the  debts  (a). 

But  Scott  V.  Beecher  (u)  was  acted  on  in  £arl  of  Ihhester  v.  Earl  of 
Carnarvon  (b),  and  many  other  cases  (c),  and  is  now  beyond  ques- 
tion ;  but  the  proceeds  of  policies  of  insurance  which  were  a  colla- 
teral security  for  the  mortgage  debt  were  held  to  have  been  properly 
applied  to  the  pa\Tn^nt  of  the  mortgage  debt  (d). 
The  question  In  matters  of  this  sort,  the  question  is  confined  to  evidence  of 
intention ;  and  therefore,  as  on  transfer  or  assignment  of  the  mort- 
gage, the  concurrence  of  the  heir  or  devisee,  or  of  the  husband  of 
such  party,  in  the  deed,  and  his  personal  covenant  for  payment  of 
the  money,  is  only  by  way  of  additional  security  to  the  mortgagee, 
the  burden  of  the  debt  was  not,  as  between  the  real  and  personal 
representatives,  altered  {e).  And  even  where  a  party  entitled  to 
the  estate  under  the  limitations  of  a  settlement  became  also  entitled 


(m)  6  Mad.  96.  C.  C.  C.  688 ;  6  Jur.  962 ;  Hiekling  t. 

(x)  6  Bro.  P.  C.  299.  Botjer,  3  Mac.  &  G.  635,  644  ;  16  Jur. 

(y)  2  Bro.  C.  C.  107.  137  ;  Swairuon  v.  S.  6  De  G.  M.  &  G. 

(z)  See  i*.  106.  648;    3  Jur.  N.  S.    146;    4   t*.    1011, 

(a)  Effingham  v.  Napier^  6  Bro.  P.  C.  V.  C.   Stuart ;    Hepworth    v.   Hill,   30 

221 ;  2  P.  Wmfl.  664,  n.  Beav.  476,  484  ;  8  Jur.  N.  S.  960. 

{b)  1  Beav.  209.  (^  Surainson  v.  S.  wp, 

{e)  Evans  v.  SmitJuon,  Exoh.  bj  Lord  {e)  Bagot  v.  Oughlon^  1  P.  Wms.  347  ; 

Lyndhurst,  dted  6  De  G.  M.  &  G.  649  ;  Evelyn  v.  E.  2  ib.  669 ;  Leman  v.  Kewn* 

Earl  of  Clarendon  v.  Bar  ham,    1   Y.   &  ham,  1  Ve3.  S.  61.     And  see  7  Ves.  336 
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to  a  charge  on  the  estate,  which  charge  ho  assigned  as  a  security 
for  a  sum  borrowed  by  him,  the  land  remained  the  fund  for  pay- 
ment (/).  The  same  principle  applied  if  other  estates  were  added 
to  the  security,  on  a  further  sum  being  lent  (^),  or  if  there  were  a 
covenant  on  his  part  for  increasing  the  rate  of  interest  (//)  ;  and  it 
seems  that  if  the  sums  borrowed  by  the  heir  or  devisee,  and  added 
to  the  original  mortgage,  were  comparatively  small,  the  Court 
would  not  have  considered  that  he  had  different  intentions  as  to 
the  different  sums,  but  would  have  charged  the  real  estate  with 
the  whole  («).  It  is,  perhaps,  imnecessary  to  add,  that  the  latter 
doctrine  must  be  received  with  much  caution.  In  a  case  before 
Lord  Northington  (A),  his  lordship  is  said  to  have  given  an  opinion 
that  if,  on  a  transfer  of  mortgage,  a  new  equity  of  redemption  is 
created,  the  personal  estate  of  the  heir  would,  on  his  death,  have 
become  the  primary  fund.  But  this  opinion  seems  to  be  at  variance 
with  several  well-considered  cases,  and  must,  it  is  submitted,  be 
confined  to  instances  in  which,  from  the  circumstances  attending 
the  case,  an  evidence  of  such  an  intention  could  have  been  collected. 

In  the  case  of  Bdrham  v.  Earl  of  Thanet,  however,  where  the 
heir  of  the  mortgagor  and  the  mortgagee  joined  in  conveying  a 
part  of  the  property  to  a  fresh  mortgagee,  who  advanced  a  sum  to 
pay  off  a  part  of  the  first  mortgage,  with  an  entirely  new  equity  of 
redemption,  and  alteration  of  the  rate  of  interest,  it  was  held  that 
this  amounted  to  an  original  mortgage,  and  was  not  an  assign- 
ment, and  the  personal  assets  of  the  heir  were  therefore  first 
applied  to  payment  of  the  debt  (/). 

The  same  rule  applied  to  the  heir  or  devisee  as  to  a  purchaser  (/w), 
viz.,  that  a  charge  by  his  will  of  debts  generally  on  his  real  and 
personal  estate  would  not  of  itself  have  been  sufficient  to  shift  the 
onus  from  the  mortgaged  estate  (;?). 

Even  a  direct  and  original  mortgage  made  by  the  heir  or  devisee 
would  not  have  operated  to  render  his  personal  estate  the  primary 
fund,  if  the  money  borrowed  was  for  the  purpose  of  paying  off  the 


(/)  Noel  T.  Lord  Uenley,  Dan.  C.  C.  And  see  Luahington  v.  Sewellf  1  Sim. 

211.  435. 

(g)  Ancatier  v.  Mat/er,  1  Bro.  C.  C.  (0  3  My.  &  K.  607. 

464,  464.  (m)  Sup,  p.  1045  (•). 

(A)  Shafto  V.  S,  1  Cox,  207;  2  P.  Wms.  («)  Zaiaon  v.  Hudson,  1  Bro.  C.  C. 

664,  n.  68 ;    3  Bro.   P.   C.   424 ;    Hamilton  v. 

(i)  Lewis  v.  NangU,  Amb.  150 ;  2  P.  Worley,  2  Vei.  jnn.  62 ;  4  Bro.  C.  0. 

Wms.  664,  n.  199 ;  Leman  v.  Neumham^  sup. ;  Butler  v. 

{k)  Doniethwpe  v.  Vortcr^  Amb.  600.  B.  6  Ves.  534  ;  Ancaster  v.  Mageff  tup. 

c. — VOL.  n.  X 
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debts  (o)  or  legacies  (p)  of  the  ancestor  or  devisor,  and  the  like  was 
the  case  if  the  heir  or  devisee  gave  his  bond  (q)  or  note  of  hand  (r) 
for  payment  of  debts  or  legacies  charged  on  the  land. 

Where  the  heir  consolidated  his  own  mortgage  and  the  mortgage 
of  his  ancestor  into  one  mortgage  and  covenanted  to  pay  the  whole, 
he  made  it  his  own  debt  («). 

We  may  here  observe,  that  on  a  bill  filed  against  an  heir  or 
devisee  for  raising  sums  charged  exclusively  or  primarily  on  the 
real  estate,  the  Court  woxild  not  have  made  such  heir  or  devisee 
account  for  the  rents  received  by  him,  though  the  estate  were  a 
defective  security,  unless  the  suit  were  for  the  administration  of 
assets,  but  considered  him  as  being  substantially  a  mortgagor  in 
possession.  He  was,  however,  made  to  account  for  compensation 
moneys  awarded  in  respect  of  a  West  India  estate,  and  which,  being 
part  of  the  estate  charged,  was  applicable  in  reduction  of  the  first 
incumbrance  {t). 


Case  of 
surety. 


Thirdly :  in  the  case  of  a  surety. 

In  many  instances,  persons  are  concurring  parties  in  a  mort- 
gage, or  assignment  of  mortgage,  in  the  character  of  sureties.  For 
instance,  if  a  man  having  a  power  to  charge  an  estate  with  a  sum 
of  money,  raise  it  by  way  of  mortgage,  and  on  an  assignment  of 
the  mortgage  the  person  then  entitled  to  the  estate  is  a  party,  and 
gives  his  personal  covenant  for  payment  («) ;  the  covenant  will 
operate  as  an  auxiliary  security  only,  and  the  land  must  bear  the 
onus  :  or,  if  a  person  having  an  estate  in  lands,  concur  in  a  mort- 
gage with  some  other  party  having  also  an  estate  in  the  lands,  for 
the  purpose  of  raising  a  sum  of  money  for  the  benefit  of  the  latter, 
he  is  merely  a  surety,  and  may  require  to  have  the  estate  exonerated 
out  of  the  assets  of  the  other  party ;  and  it  is  said,  if  he  enter  into 
no  covenant,  that  he  will  not  be  personally  liable  to  the  mortgagee 
either  by  way  of  specialty  or  simple  contract  (jr). 


(o)  TanhervUle  v.  Fawcett,  1  Cox,  237 ; 
2  Bro.  0.  C.  57 ;  Perkym  v.  Bayntun,  2 
P.  Wmfl.  664,  n. 

{p)  Basset  V.  Tereeralf  1  Cox,  268 ;  2 
P.  Wms.  664,  n. ;  MatthesonY,  Hardwieke^ 
ih,  665,  n.  ;  Billing  hurst  v.  TTalker, 
2  Bro.  C.  C.  604 ;  Hamilton  v.  TTorlet/y 
2  Ves.  J.  62;  4  Bro.  C.  C.  199. 

(q)  Billitiffhurst  Y.  IValkeVy  sup.;  Basiet 
T,  Perceval f  sup. 


(r)  Mattheson  v.  Hardwieke^  sup, 

(«)  Totcnshend  v.  Mostyn,  26  Beav.  72. 
And  see  Bagot  v.  B,  34  ib,  134  ;  10  Jur. 
N.  S.  1169,  M.  R. 

(0  £arl  of  Chrendon  v.  Barham,  1  Y. 
&  C.  C.  C.  688 ;  6  .Tor.  962. 

(w)  Erelyn  v.  ^.  2  P.  Wma.  664.  And 
see  Lcchmere  v.  Charlton^  15  Ves.  193. 

(x)  Lloyd  Y.  Thunby,2QTW,  Dig-.  124, 
ed.  4. 
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But  if  he  entered  into  a  eovenant  with  the  mortgagee  and  the 
estate  of  the  other  party  wm  insufficient  to  meet  the  debt,  whether 
his  estate  in  the  land  or  his  personalty  W6U9  the  primary  fund  was 
a  question. 

A  charge  of  the  debt,  by  the  wUl  of  the  surety,  upon  his  own 
estate,  would  not  seem  to  have  altered  the  nature  of  the  debt.  But 
in  a  case  A.  had  mortgaged  property  by  way  of  collateral  security 
for  a  debt  of  two  of  his  sons,  which  was  secured  also  by  a  mortgage 
of  property  belonging  to  them,  and  a  bond  of  indemnity  had  been 
giyen  by  the  latter  to  the  former,  and  A.  afterwards  devised  the 
property,  so  mortgaged,  to  one  of  the  two  sons,  and  gave  the  rest 
of  his  real  and  personal  estate  to  trustees  on  trust,  to  convert  into 
money  and  pay  debts,  and  particularly  the  sums  ichich  might  become 
payable  out  of  the  property  so  devised  to  his  son,  and  after  pay- 
ment of  certain  legacies,  then  to  divide  the  residue  among  his  three 
sons  in  certain  proportion.  V.  C.  Kt.  Bruce  held  that  the  testator 
had  taken  the  debt  on  himself,  and  that  it  was  a  gift  to  his  two 
sons  {y). 

On  the  principle  of  suretyship  rest  the  cases  in  which  it  has  been 
decided  that  if  in  a  settlement  of  real  estate  a  settlor  covenant  for 
payment  of  children's  portions  or  widow's  jointure  (2),  or  if  a 
person  make  a  voluntary  gift  by  way  of  charge,  and  covenant  for 
payment  of  the  money  (a),  the  land  must  be  the  primary  fund  for 
payment. 

So  if  tenant  for  life,  with  power  of  charging  real  estate,  made  a 
charge  with  a  covenant  for  payment,  his  personal  estate  was  not 
primarily  liable  to  exonerate  the  land  (6).  And  this  rule  was 
applied  to  a  case  where  a  feme  covert  having  a  life  estate,  with 
power  of  charging,  and  with  ultimate  remainder  to  herself  in  fee, 
charged  the  estate  under  her  power  and  covenanted  for  payment, 
and  then,  by  the  death  of  her  husband  and  the  failure  of  the  inter- 
mediate limitations,  became  absolute  owner  of  the  fee,  which 
descended  on  her  heir  {c). 

(y)  Mmktt  y.  aiffe^  2  De  G.  &  S.  243 ;  Gardener,  Bimb.  137. 

17  L.  J.  Ch.  269.  {a)   WiUon  v.  Darlington^  1  Cox,  172 ; 

(s)  Lanoif  t.  Duke  of  Atholy  2  Atk.  '  2  P.  Wms.  664,  n. 

444  ;  Edwarde  t.  Freeman,  2  P.  ViTms.  (b)  Exp.  Digby,  Jao.  238. 

438 ;  Coventry  v.  C,  ib.  222 ;  Oravee  v.  {c)  lb.  235 ;  SehoUfield  v.  Zockicood,  4 

Hicks,  6  Sim.  398.    And  see  Zuey  y.  De  G.  Jo.  &  Sm.  28. 
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Fourthly :     In  case  of  transfer  of  mortgage. 

A  transfer  of  mortgage  did  not  evidence  an  intention  to  make 
the  mortgage  the  debt  of  the  transferor,  although  accompanied  by 
a  covenant  from  the  latter  {d). 


General  rule. 


The  wife  a 
surety. 


The  creditor 
of  wife  in 
her  place. 


(14.)  Mortgages  hy  husband  and  tcife, 

A  very  distinct  class  of  cases  has  arisen  in  the  consideration  of 
mortgages,  by  husband  and  "svif e,  of  the  estate  of  the  latter ;  the 
question  in  those  cases  being,  whether  the  estate  of  the  husband 
was,  under  the  circumstances  of  each  case,  bound  to  indemnify  the 
estate  of  the  wife  against  the  mortgage.  The  distinctions  taken  in 
this  branch  of  the  law  are  clear  and  satisfactory. 

The  general  rule  is,  that  where  a  husband  borrows  money  on  the 
security  of  his  wife's  estate,  as  the  money  is  under  his  power,  it  is 
supposed  to  come  to  his  use,  and  this  throws  the  proof  to  the  con- 
trary on  him  [e). 

If  the  money  be  raised  for  the  benefit  of  the  husband,  the  wife 
is  regarded  as  a  surety  for  her  husband,  and  she  or  her  heir  will 
be  a  creditor,  in  the  place  of  the  mortgagee,  on  his  estate  to  the 
amount  of  the  debt  discharged  out  of  her  estate  (/) ;  and  will 
have  preference  to  all  legatees  of  the  husband  (g)y  but  will  be  post- 
poned to  all  his  creditors  (^),  who,  however,  on  the  other  hand,  will 
not,  it  seems,  in  case  the  mortgagee  resort  to  the  husband's  estate, 
have  a  right  to  stand  in  his  place  as  creditor  on  the  estate  of  the 
wife  (A). 

And  even  a  creditor  of  the  wife  has  been  allowed  to  sue  the 
wife's  executors  jointly  with  persons  claiming  a  fund  in  Court, 
which  had  arisen  from  the  husband's  estate,  and  which  fund  was 
subject  to  an  equitable  demand  of  the  wife's  estate,  the  executors 
having  refused  to  take  proceedings  for  establishing  the  demand  (i) ; 
and  the  claim  of  the  creditor  was  established  (A). 


(rf)  Hedges  v.  H.  5  De  G.  &  S.  330 ; 
16  Jnr.  634,  V.  0.  Parker. 

{e)  Fer  Lord  ChanceUor  Hardwicke, 
mi^Q  Earl  of  Kinnottl  v.  Moneys  3  Sw. 
208,  n.,  cited,  1  Ves.  jun.  186 ;  3  Bro. 
C.  C.  212,  213. 

(/)  Huntington  v.  H,  2  Vem.  437;  2 
Bro.  P.  C.  1 ;  Poeock  v.  Lee,  2  Vem.  604  ; 
Tate  V.  Austin,  1  P.  Wmfl.  264  ;  Far- 
ieriche  v.  Fotvlet,  2  Atk.  384  ;  AstUy  v. 
Tanktrvilh,  3  Bro.  C.  C.  545  ;  Laram  v. 


Mertins,  1  Ve8.  S.  313;  Clinton  v.  Hooper, 
1  Ves.  jun.  173 ;  3  Bro.  C.  C.  201 ; 
Lancaster  v.  Evors,  4  Beav.  168 ;  10  t*. 
164;  16L.  J.  Ch.  8. 

(^)  Tate  y.  Austin,  sup.  But  aee 
Hudson  V.  Carmichael,  Kay,  613;  and. 
Ferguson  v.  Gibson,  14  Eq.  386,  V.  C. 
Wickens. 

(70  Robinson  v.  Gee,  1  Ves.  S.  252. 

(«■)   Lancaster  v.  Evors,  sup, 

[k)  S.C.  10  Beav.  154;  16L.  J.Ch.8. 
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Parol  evidence  is  admissible,  to  show  for  whose  benefit  the  money  Parol  evi- 
was  raised  (/).  .  ^^°~- 

Where  property  over  which  a  married  woman  has  a  power  is  Power  exer- 
mortgaged  for  the  husband's  debt,  he  is  primarily  liable  (m) ;  but 
not  so  when  money  is  raised  for  the  husband  by  the  exercise  by 
husband  and  wife  of  a  joint  power  of  appointment,  as  the  estate  of 
the  wife  cannot  be  said  to  be  charged  (n). 

If  it  be  raised  by  the  husband  to  pay  oflE  debts  of  his  wife  Wtentopay 
incurred  dum  sola,  the  wife*s  estate  must  bear  the  burden  (o) ;  and  wife, 
the  like,  it  seems,  will  be  the  case  if  the  principal  part  of  the 
money  raised  is  applied  for  such  purpose,  and  the  residue  retained 
by  the  husband  for  his  own  benefit  (p),  because  the  mortgage 
being  a  single  transaction,  the  Court  will  suppose  the  intention  of 
the  parties  to  be  uniform,  and  that  such  intention  was  to  charge 
the  wife's  estate  with  the  whole  debt. 

If  the  wife,  or  her  heir  after  the  husband's  death,  promise  to 
relinquish  their  claim,  parol  evidence  is  admissible  of  such  agree- 
ment. But  it  seems  that  evidence  will  not  be  received  of  a 
declaration  on  the  part  of  the  wife  that  the  money  was  intended 
by  her  as  a  gift  to  her  husband,  contrary  to  the  express  language  of 
the  deed  ($'). 

The  claim  of  the  wife  will  not  be  waived  by  her  covenant 
after  her  husband's  death,  that  the  estate  shall  stand  charged 
with  the  original  debt,  and  also  with  a  further  sum  advanced 
to  her  (r). 

The  husband  will  have  a  right  to  be  indemnified  out  of  the  estate  Huaband 
of  the  wife,  if  on  a  transfer  of  a  mortgage  charged  on  the  wife's  for  wi^^ 
estate  he  enter  into  a  covenant,  or  give  bond  for  its  payment  (s) ; 
and  if  the  husband  reduces  the  amount  and  dies,  his  estate  will  be 
entitled  to  stand  in  the  place  of  the  mortgagee  to  the  amount  of 
principal  paid  by  him  (^),  but  not  of  interest  (u) ;  and  if,  at  the 
time  of  mortgaging  the  wife's  esta,te,  the  husband  make  a  provision 
out  of  his  own  estate  for  his  wife's  benefit,  he  may,  under  the 


(/)   Clinton  t.  Hooper ^  sup.  ;   'Earl  of  Earl  of  Kinnoul  v.  Money,  sup. 

Kinnoul  y.  Money,  sup.  {p)  Lewis  v.  Nangle,  sup. 

(m)  Thomas  v.  J.  2  K.  &  J.  79 ;  1  Jur.  {q)  Clinton  v.  Hooper,  sup, 

N.  S.  1160.  (r)  Laeam  v.  Merlins,  sup. 

(fi)  ScholeJieJd  v.  Zoekwood,  32  Beav.  («)  Eayot  y.  Oughton,  sup. 

434 ;  9  Jnr.  N.  S.  738  ;  4  De  G.  Jo.  &  (V)  Pitt  v.  P.  T.  &  R.  180,  entered  in 

Sm.  22 ;  9  Jur.  N.  S.  1258.  Begister  Book  as  Pitt  y.  Beid. 

(0)  ZetcisY.  Nangle,  Amb.  150  ;  1  Cox,  (»)  Euseombe  y.  Hare,  2  Bli.  N.  8. 192. 
240  ;  Bagot  y.  Oughton,  1  P.  Wm«.  347 ; 
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Aoknowledg« 
ment  by 
married 
women. 


Lapse. 


"Residue/' 


oiroumstanoes,  be  considered  as  a  purchaser  of  the  money  raised  by 
the  mortgage  (x). 

It  was  recommended  by  the  Court  in  a  case  before  referred  to  (y), 
that  in  instances  in  which  it  is  the  wife's  intention  that  the  money 
raised  shall  be  a  gift  to  her  husband,  the  estate  should  be  vested  in 
trustees,  upon  trust  by  sale  or  mortgage  to  raise  the  sum  proposed  : 
and  it  is  there  said  that  supposing  a  conveyance  to  be  so  made,  it  is 
manifest  the  debt  could  never  be  the  debt  of  the  husband,  but  a 
sum  of  money  to  which  he  would  have  an  original  right,  without 
any  obligation  ever  to  repay. 

Acknowledgment  of  mortgage  and  other  deeds  is  abolished  as 
to  women  married  after  the  Ist  Jan.  1883  ;  and  in  the  case  of  all 
women  married  before  that  date,  as  to  all  property  the  title  to 
which  accrues  after  that  date  {z). 

(15.)  Out  ofichaifund  coats  payable. 

In  an  administration  suit  the  question  often  arises,  out  of  what 
fund  the  costs  are  primarily  payable. 

Where  the  costs  are  by  will  directed  to  be  paid  out  of  all  the  real 
and  personal  estate,  they  are  payable  pari  passu j  including  lapsed 
realty  {a)  ;  or  lapsed  personalty  {a) ;  or  real  or  personal  estate  un- 
disposed of  in  the  event,  either  by  being  void  under  the  Mortmain 
Acts(^),  or  under  the  Thellusson  Act  (J).  Only  so  much  lapses 
or  is  void  or  undisposed  of,  as  remains  after  it  has  paid  its  propor- 
tion of  costs. 

Where  the  costs  are  directed  to  be  paid  out  of  the  personal 
estate,  the  personal  estate  is  applicable  before  a  lapsed  share  of 
realty  (c). 

Where  there  is  no  specified  direction  for  payment  of  costs,  and 
part  of  the  residuary  personalty  lapses  or  is  void,  or  is  undisposed 
of,  the  costs  are  payable  out  of  the  general  residue  and  not  solely 
out  of  the  lapsed,  void,  or  undisposed  of  share  (d). 

The  "  residue  "  is  that  which  remains  after  debts,  legacies,  and 


(x)  Lewit  Y.  NangU^  Amb,  150;  1  Cox, 
240. 

(y)  Clinton  v.  Hooper ^  1  Ves.  J.  173; 
3  Bro.  C.  C.  201. 

(z)  M.  W.  P.  Act,  1882,  88.  2  and  5. 

(a)  Gotcan  v.  Bt-ottghtonj  19  Eq.  77, 
V.  0.  Malins. 

ifi)  39  &  40  Geo.  HI.  c.  98 ;  Eyre  v. 
Marsdm,  4  My.  &  Cr.  231;  Elborne  v. 
Chode^  14  Sim.  165;  Burt  y.  Sturt,  10  Ha. 


416 ;  17  Jur.  728;  Oddie  v.  Brown,  4  De 
a.  &  Jo.  179,  198;  Ralph  v.  Carrich,  6 
Ch.  D.  998,  V.  C.  HaU. 

(c)  Be  Jones,  10  ib,  40,  V.  C.  Malmfl. 

(d)  TrethetnjY.  JTelyar,  4  ib.  63,  Jeesel, 
M.  R. ;  Fenton  v.  Tnils,  7  ib.  33,  V.  0. 
Bacon;  Blann  v.  Bell,  ib.  382,  V.  C. 
Hall ;  not  following  Gowan  v.  Broughton, 
8up.  explained  by  V.  G.  Malins  in  Be 
JoneSf  tup. 


Sect.  15. 
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costs  have  been  paid ;  and  the  whole  being  onoe  charged  with  costs, 
cannot  be  discharged  by  the  lapse  or  failure  of  a  part  {e). 

But  where  there  was  no  specific  charge  of  costs,  it  was  held 
that  lapsed  residuary  personalty  was  applicable  first,  then  lapsed 
residuary  realty,  in  priority  to  the  rest  of  the  residuary  personalty, 
which  was  oflEectually  disposed  of  (/).  It  is  difiicult  to  support 
this  decision  in  view  of  the  above  definition  of  a  residue,  although 
it  may  be  true  that  lapsed  realty  is  applicable  before  personalty 
effectually  disposed  of. 

Where  the  general  personal  estate  is  deficient,  the  costs  are  pay- 
able pari  pasm  between  specifically  bequeathed  personalty  and 
specifically  devised  realty  (r/),  and  also  pari  pa^m  between  speci- 
fically devised  realty  and  residuary  realty  (Ji). 

Where  in  an  administration  suit  there  was  no  personalty,  and  When  no 
the  questions  raised  were  entirely  between  the  devisees  inter  se  and        ^^    ^' 
the  devisees  and  heir  at  law,  the  costs  were  payable  pari  passu 
between  the  devised  and  descended  estates  (i). 

As  a  general  rule  descended  estates  are  applicable  to  costs  before 
devised  estates  (A) . 

How  V.  Mow  (/)  cannot  be  cited  in  support  of  the  general  rule, 
for  the  Court  rested  the  decision  on  the  fact  that  the  legal  estate  of 
the  descended  estate  was  not  in  the  heir  at  law,  and  that  so  the 
Court  had  a  discretion. 

Estates  devised  charged  with  debts  and  testamentary  expenses 
were  applied  for  costs  of  suit  before  other  devised  estates  (m). 

Where  a  fund  is  given  among  several  legatees,  some  of  whose  Lapeed 
shares  lapsed,  the  costs  are  payable  in  absence  of  any  other  fund  ®*^*°^®®- 
out  of  the  lapsed  shares  in  priority  to  the  other  shares  (n). 

If  real  estate  is  not  marshalled,  the  costs  fall  on  the  per- 
sonalty {o). 


{e)  Elhorm  v.  Goode^  sup,;  Shuttle^ 
worth  V.  Mowarihy  Or.  &  Ph.  228. 

(/)  Scott  V.  Cumberland,  18  Eq.  678, 
y .  C.  Malins.  And  see  Maddiion  v.  Fye, 
32  Beay.  658. 

(^)  Jackson  v.  P«jrw,  19  Eq.  96,  V.  0. 
HaU. 

(A)  Laneefield  v.  Iggulden,  10  Ch.  136 ; 
reversing  17  Eq.  556,  V.  C.  Bacson. 

(t)  Bagot  V.  Leggey  2  Dr.  &  Sm.  259 ; 
10  Jut.  N.  S.  1092.  And  see  Green  v. 
Gascogne,  4  De  G.  Jo.  &  Sm.  565,  572. 

(A)  Galton  v.  Hancock, ,  2  Atk.  430  ; 


Scott  V.  Cumberland,  sup,;  at  variance 
with  Maddison  y.  Fge,  mp.,  which  cannot 
be  relied  on. 

(/)  7  Eq.  414,  y.  C.  James.  Bat  see 
Bagot  y.  Legge,  sup. 

(m)  Wilson  y.  Eeaton,  11  Beay.  492. 

(»)  Ham's  Tr.  2  Sim.  N.  S.  106,  113  ; 
15  Jur.  1121;  followed  m  Frichard  y. 
Korris,  Y,  C.  Wood,  1854. 

(«/)  Harrison  y.  H.  8  Ch.  342  ;  Re  Mid- 
dleton's  Estate,  19  Ch.  D.  552,  C.  A., 
reversing  Fry,  J. ;  see  25  Beav.  164, 
and  cases  there  cited. 
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It  is  now  the  settled  practice  that  so  far  as  the  costs  have  heen 
increased  hy  the  real  estate,  the  real  estate  must  bear  them  (q). 
Costs  of  sale.  Where  in  an  administration  decree  real  estate  is  directed  to  be 
sold,  the  costs  incurred  in  such  sale  come  out  of  the  proceeds  of 
sale,  not  out  of  the  general  estate,  whether  the  sale  is  made  under 
the  decree  or  before  decree  (r). 

Where  real  estates  are  charged  pari  passu  with  costs,  the  estates 
must  be  valued  according  to  their  net  values  after  payment  of 
incumbrances  (r). 

It  was  held  that  the  life  interest  in  residuary  realty  was 
applicable  to  costs  before  specifically  devised  realty  (s) :  but  this 
was  founded  upon  the  supposition  that  a  residuary  devise  was  not 
specific  (since  overruled)  {(), 

(q)  Ee  MiddUton's  Estate,  19  Ch.  D.  Sm.  255. 

662,  C.  A.;  Patching y, Burnett,  blJj.  3.  (*)  Hibmi  v.  H,  9  Jur.   N.   S.   611, 

Ch.  74,  C.  A.  V.  C.  Kinderdey 

(r)  Barnwell  v.  Iremonger,   1  Dr.   &  (t)  Sup,  p.  1041. 
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(1.)  The  general  rule. 

The  general  rule  of  equity  is,  that  a  person  having  two  funds  to 
whioh  he  may  resort,  shall  not  disappoint  another  person  who  can 
resort  to  one  only  of  the  funds  {a). 

This  rule  is  frequently  applicable  in  cases  of  mortgage,  of  which 
several  instances  axe  put  by  Lord  Eldon  in  Aldrich  v.  Cooper  (a). 
Thus,  in  the  case  of  two  distinct  estates  being  mortgaged  to  one 
person,  and  one  only  of  the  estates  to  another  person,  in  order  that 
the  latter  may  not  be  disappointed,  equity  will  compel  the  former 
to  have  recourse  to  the  fund  which  can  be  affected  by  him  only, 
although  the  estates  descend  to  different  heirs  {b)  :  and  this  equity 
has  been  applied  in  favour  of  a  mortgagee  whose  interest  in  an 
estate  was  affected  by  an  extent  of  the  Crown,  even  in  a  question 
with  general  creditors ;  and  he  was  held  entitled  to  stand  in  the 
place  of  the  Crown  as  to  those  securities  which  he  could  not  affect 

(a)  8  Vefl.  391  ;  Trimmer  v.  Bayne^  9       Gihion  v.  Seaffrinty  20  Beav.  614  ;  24  L. 
ib.  209  ;  Alt.  Gen.  v.  Tyndall,  Amb.  614 ;      J.  Ch.  782. 
Lanoy  v.  DuJce  of  Athol,  2  Atk.  444 ;  (h)  2  Atk.  444. 
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per  directum,  beoause  the  Grown  had  a£Eeoted  those  in  pledge  to 
him  (c). 


(2.)  In  applying  the  primary  liability  of  personalty. 

Rule  does  not       The  rule  is  effectual  in  applying  the  principle  of  the  primary 
fegateesT         liability  of  the  personalty  in  oases  not  within  Locke  King's  Act  (d). 
In  applying  such  principle  to  the  'particular  case  of  mortgage,  the 
assets  are  marshalled,  so  that  it  will  not  prevail  to  the  prejudice  of 
legatees,  whether  specific  (^)  or  pecuniary  (/),  and  much  less  to 
the  prejudice  of  creditors,  even  if  mere  volunteers  {(f),  though  it 
will  prevail  as  against  the  residuary  legatee  (h) ;  and  it  is  decided 
that  the  paraphernalia  of  the  widow  are  also  exempted  (/).     The 
rule  is,  in  fact,  applicable  between  the  heir  and  the  devisee  on  the 
one  hand,  and  the  executor  or  administrator  and  residuary  legatees, 
or  next  of  kin,  on  the  other,  but  not  as  between  other  parties ;  and, 
therefore,  if  the  mortgage  creditor  resorts  to  the  personal  estate, 
and  by  such  means  exhausts  the  fund,  the  other  creditors  and 
the  legatees  will  have  relief  in  equity  on  the  real  estate  in  mort- 
gage ;  or,  in  other  words,  equity  will  marshal  the  assets  for  their 
benefit ;  and  there  is  no  distinction  between  a  mortgage  and  a  lien, 
as  a  vendor's  lien  (k)» 
The  above  principle  is  based  on  the  assumption  that  the  mort- 
Legatees  may  gage  estate  is  not  devised,  but  has  descended  to  the  heir.    As  against 
descended        descended  estates,  a  pecuniary  legatee  has  a  right  to  have  the  assets 
mlT^vised*     niarshalled  (/) ;  but  not  against  a  specific  devisee  (m),  although  the 
estates.  specific  devisee  be  the  heir  (;?),  unless  the  specifically  devised  estates 


(r)  And  see  Sagitary  v.  Syde^  1  Vem. 
455. 

(d)  Snp,  p.  1020. 

\e)  O'Xeal  v.  Mead,  1  P.  Wms.  693. 

(/)  Davis  V.  Gardiner,  2  ib,  190; 
Rider  v.  Wager,  ib.  336;  WytliC  v. 
Eenniker,  2  My.  &  K.  635.  But  if  the 
■will  direct  the  payment  of  the  mortgage 
debt  oat  of  the  personal  estate,  this  will 
have  the  effect  of  postponing  the  peca- 
niaiy  legatee  to  the  devisee  of  the  land 
in  mortgage.  Symons  v.  James,  2  Y.  & 
C.  C.  C.  301. 

(jg)  Bartholomew  v-  May,  1  Atk.  487; 
Lomas  v.  Wright,  2  My.  &  K.  769. 

(A)  See  Ualliwcll  v.  Tanner,  1  Russ.  & 
M.  633. 


(i)  Tip2)ing  v.  T,  1  P.  Wms.  730; 
Tynt  V.  T,  2  P.  Wms.  641. 

{k)  Sproule  v.  Prior,  8  Sim.  189; 
Birds  V.  Askey,  24  Beav.  618;  Lord 
Lilford  V.  Poicys-Keck,  1  Eq.  347 ;  35 
Beav.  77,  overruling  Wythe  v.  Henniker, 
sup.  on  this  point. 

(/)  Aldrieh  v.  Cooper,  8  -Ves.  396; 
Scott  V.  S,  Amb.  383 ;  Davis  v.  Gardiner, 
sttp.;  Rider  v.  Wager,  sup.;  Tomhs  v. 
Roeh,  2  Coll.  497 ;  Hanby  y.  Fisher,  ib, 
512. 

(»»)  Aldrieh  V.  Cooper,  sup. ;  Sensman 
V.  Fryer,  2  Eq.  631,  V.  C.  Kindersley; 
3  Ch.  420,  L.  G.  Chelmsford.  See  sup^ 
p.  459. 

(n)  Strickland  v.  S.  10  Sim.  374. 
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were  charged  with  the  payment  of  debts  (o) ;  nor  against  a  residuary 
devisee  either  before  (p)  or  after  the  Wills  Act  (q).  The  reason  is 
that  a  residuary  devisee  is  still  treated  as  a  specific  devisee  (r). 
Hensman  v.  Fryer  {s)  is  not  confirmed  on  the  second  point  by 
Lancefield  v.  Iggulden  (t). 

In  like  manner  where  the  mortgage  is  not  of  real  estate,  but  of  Legatee  of 
leaseholds,  or  (as  it  seems  to  follow)  of  any  specific  part  of  the  ^^^Uy 
personalty,  the  specific  legatee  of  such  leaseholds,  &c.,  must,  as  ^^en* 
against  general  legatees,  bear  the  burden  of  the  mortgage,  though 
otherwise  entitled  to  be  exonerated  out  of  the  general  personal 
estate  («)• 

It  must  be  remarked,  however,  that  where  the  mortgage  com- 
prises several  securities,  the  specific  devisee  or  legatee  of  part  of 
such  securities,  cannot,  by  means  of  the  doctrine  of  marshalling,  be 
made  liable  to  more  than  his  proportion  of  the  mortgage  debt,  in  but  not  if 
favour  of  pecuniarf/  legatees,  supposing  the  other  part  of  the  ga«3d.  ^^^  ' 
security  be  not  specifically  given,  but  be  left  to  fall  into  the  residue 
as  undisposed  of  personal  estate ;  as  in  a  case  where  the  mortgage 
comprises  leaseholds  and  policies  of  insurance,  and  the  leaseholds 
alone  are  specifically  bequeathed  (u) ;  and  the  same  principle  would 
seem  to  apply  as  against  other  specific  legatees.  But  the  above 
remark  would  of  course  be  applicable  only  where  the  residue  proves 
insufficient  to  satisfy  the  other  part  of  the  mortgage  debt  as  well 
as  the  legacies. 

The  right  of  a  specific  devisee  to  have  his  estate  exonerated  from  Between  spc- 
a  mortgage  debt  holds  good  against  a  residuary  legatee,  though  ^d  r^ouy 
the  estate  specifically  devised  and  the  residue  are  both  given  freed  ^®^*®®« 
from  debt,  if  the  fund  provided  by  the  testator  for  the  payment  of 
debts  proves  insufficient  {x).    So  a  charge  of  particular  parts  of  the 
personal  estate  specifically  bequeathed,  with  payment  of  pecuniary 
legacies  and  debts,  has  been  held  not  to  exonerate  the  general 
personal  estate,  when  the  residue  was  not  disposed  of,  and  there  Where  rem- 
were  other  specific  legacies  given  by  the  will  (y),  though  in  two  p^^ol  *' 

(o)  Paterwn  v.  Seoity  1  De  G.  M.  &  G.  follow  L.  G.  Chelmsford  in  Henaman  v. 

681  ;  16  Jnr.  898  ;  Richard  t.  Barrett^  3  JVy^r,  mp, 

K.  &  J.  289.  W  Sup,  p.  1041  (a). 

{p)  Scott  T.  S,  Amb.  383 ;  Fofretter  v.  («)  Sup. 

Leigh,  Amb.  172.  (/)   10  ib.  136. 

(q)  Collina  v.  Zcwit,  8  Eq.  708,  V.  C.  (u)  Johnson  v.  Child,  4  Ha.  87, 

Stuart ;  Duffdale  v.  2).  14  ib,  234,  V.  C.  (*)  Lord  Brooke  v.  Barl  of  Warwick, 

Halina ;  Tomkine  y.  CoUhurtt,  1  Ch.  D.  1  HaU  &  Tw.  142. 

626,  V.  C.  Malins;  Farquharson  v.  Flower,  (y)  ffewctt  v.  Snare,  1  DeG.  &  S.  333. 
3  f*.   109,  V.  C.  Hall ;  all  refusing  to 
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Legacies 
cliarged  on 
realty. 


Vendor's 
lien. 


former  oases  the  contrary  was  lield  wliere  the  will  oontained  a 
residuary  bequest  (z). 

Where  some  legacies  are  charged  on  realty  and  others  not, 
marshalling  takes  place  (a). 

Where  real  estate  is  charged  with  debts,  legatees  may  mar- 
shal (6). 

And  so,  where  estates  purchased  with  trust  funds  are  devised, 
there  being  a  lien  on  the  estates  for  the  trust  moneys,  legatees  can 
have  them  marshalled  (c). 

Similarly  legatees  may  marshal  in  case  of  a  vendor's  lien  (d). 

Where  legacies  are  charged  on  several  estates,  one  of  which  is 
mortgaged  subsequently,  the  mortgagee  is  entitled  to  have  the 
legacies  raised  out  of  the  other  estates  (e). 


Statute  of 
Limitations. 


(3.)  Marshalling  between  simple  contract  and  specialty  creditors. 

Simple  contract  creditors  can  gain  no  extension  of  their  statutory 
limitation  by  marshalling  (/). 
See  inf.  p.  1068  {d). 


Contribution 
among  mort- 
gage estates. 


(4.)  Contribution. 

The  rule  of  marshalling  is  applied  also  in  enforcing  contribution 
to  debts. 

Where  difEerent  estates  in  mortgage  are  devised  to  different  de- 
visees, each  devisee,  on  a  deficiency  of  other  assets,  takes  his  estate 
cum  onere  (g).  It  is  otherwise  where  all  the  estates  are  by  the  will 
charged  with  the  payment  of  debts. 

In  Carter  v.  Barnadiston  (h),  it  was  held  that  if  one  seised  of 
Whiteacre  and  Blackacre  mortgage  the  former,  and  then  by  his 
will  charge  all  his  real  estates  with  the  payment  of  his  debts,  and 
devise  Whiteacre  to  A.,  and  Blackacre  to  B.,  the  devisee  of  the 
former  shall  compel  the  devisee  of  the  latter  to  contribute,  and  the 


(«)   Choat  V.  Yeats,  I  J.  &  W.  102 ; 
Brown  t.  Groomhridgef  4  Mad.  496. 

(a)  Scales  t.  CoUins,  9  Ha.  656. 

(b)  Suriees  v.  Parkin,  19  Beav.  406 
JRickard  v.  Barretty  3  K.  &  J.  289 
Paterson  v.  Scott,  1  De  G.  M.  &  G,  631 
16  Jur.  898. 

(c)  Birds  t.  Askey,  24  Beav.  618. 

(i)  Lord  LUford  t.  Powys-Keck,  1  Eq. 
347 ;  36  Beav.  77. 


{e)  Finch  v.  Shaw,  19  Bear.  601 ;  18 
Jar.  936  ;  affirmed,  6  H.  L.  906 ;  3  Jur. 
N.  S.  26. 

(/)  Fordham  v.  Wanis,  10  Ha.  217 ; 
17  Jur.  228. 

(^)  HdlliweU  v.  Tanner,  1  Russ.  &  My. 
633  ;  Symms  v.  James,  2  Y.  &  C.  C.  C. 
301.  See/oAii«on  ▼.  Child,  4  Ha,  87; 
and  sup.  p.  1040  (n). 

(A)  1  P.  Wms.  606. 
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same  point  was  decided  in  Ircin  v.  Ironmonger  (/).  On  the  like 
principle,  if  both  estates  had  been  comprised  in  the  mortgage,  and 
had  been  devised  to  difiEererit  persons,  they  should  have  contri- 
buted  (k) :  the  same  would  be  the  case  if  the  estates  in  mortgage 
were  freehold  and  copyhold,  and  descended  to  different  heirs  (k) ; 
and  if  the  estates  were  of  equal  value,  they  would  contribute 
equally  (/). 

But  the  principle  of  these  cases  does  not  apply  where  the  several 
mortgaged  estates  are  not  devised  to  several  devisees  (;«). 

Before  a  case  of  contribution  can  arise,  the  two  estates  must  have 
been  liable  to  one  common  demand ;  thus  where  the  mortgagees  of 
Blackacre  and  Whiteacre  waive  their  mortgages  to  A.,  who  ex- 
hausts Blackacre,  the  mortgagee  thereof  cannot  have  contribution 
from  the  mortgagee  of  Whiteacre  (w).  Moreover  the  two  estates 
must  be  liable  equally,  and  be  a  common  fund  (o). 

Thus,  where  under  Locke  King's  Act  (p)  land  is  specifically 
charged  with  a  debt,  which  is  also  generally  charged  on  shares  of  a 
company  by  a  provision  of  the  Act  of  Settlement,  there  is  no  con- 
tribution, because  there  is  no  common  fund  (q). 

If  a  person  possessed  of  several  leasehold  estates  mortgage  one  Legatee  of 
of  them,  and  then,  by  his  will,  bequeath   them   separately   to  estate  takes 
different  parties,  and  direct  his  debts  to  be  paid  out  of  his  residuary  ^^  ^^  ^^^* 
personal  estate,  and  such  residuary  estate  prove  insufficient  for  the 
purpose,  the  legatee  of  the  mortgaged  estate  must  take  it  cum 
onere^  and  cannot  call  on  the  other  legatees  to  contribute  (r). 

But  where  several  estates  subject  to  distinct  mortgages  were 
specifically  devised  to  different  persons,  and  the  testator  directed 
that  the  mortgages  should  be  discharged  out  of  the  personal  estate, 
BO  that  the  devisees  might  hold  the  estates  freed  therefrom,  and 
there  proved  to  be  a  deficiency  of  personal  assets  for  payment  of 
the  mortgage  and  other  debts,  a  decree  was  made  that  the  mortgage 
and  other  specialty  debts  should  first  be  paid  out  of  the  personal 
assets  pro  ratd^  that  the  residue  of  the  mortgage  debts  should  be 
borne  by  the  respective  estates  on  which  they  were  charged,  and 

(«)   2'RJ^B8.&'^L,  531;  MiddUtonr.  If.  {o)  Ifarq,  of  Bute  v.   Cunynghame^  2 

15  Bear.  460  ;  Bame*  v.  Racater,  1  Y.  &  Russ.  276,  299  ;  Averall  v.  Wade,  LI.  k 

C.  C.  C.  401.  G.  262;    Re  Lunlop,   21    Ch.   D.  692, 

{k)  Aldrieh  v.  Cooper,  8  Ves.  390,  391.  C.  A. 

(/)   8  Ves.  391 ;  and  see  Heveningham  {p)  17  &  18  Vict.  o.  113. 

V.  //.  2  Vem.  355  ;  1  Eq.  Ca.  Ab.  117.  {g)  Re  Duniop,  tup. 

(m)  Stroitge  v.  HawJces,  4  De  G.  &  Jo.  (r)  IlalHiceU  v.   Tanner,  sup. ;  Emun 

654.  ▼.  Smith,  2  De  G.  &  S.  736. 

(«)  Re  Ktily,  9  Ir.  Gi.  R.  87. 
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Lapsed  share 
oaly  charged 
with  its  pro- 
portion. 


Marshalliziff 
in  favour  of 
portions. 


Between 
mortgages 
and  legacies. 


that  the  deficiency  of  the  other  specialty  debts,  and  the  simple 
contract  debts,  should  be  borne  by  the  several  devised  estates,  and 
the  specific  legacies,  ji?ro  raid  («).  By  this  decree,  though  it  made 
the  mortgaged  estates  pay  each  its  own  debt  as  against  other 
creditors,  yet  the  specific  devisees  of  the  land  were  in  part  preferred 
to  the  specific  legatees ;  it  may  deserve  consideration,  whether  such 
weight  should  have  been  attributed  to  the  direction  in  the  will  that 
the  mortgages  should  be  discharged  out  of  the  personal  estate^  since 
that  is  not  more  than  the  law  would  then  have  implied. 

In  a  ease  where  a  testator  devised  his  freehold  and  copyhold  and 
leasehold  estates  to  his  seven  children  in  equal  shares,  charged  with 
payment  of  his  debts,  and  bequeathed  his  personal  estate  to  A., 
exonerated  from  his  debts,  and  declared  that  the  freeholds  and 
copyholds  should  be  the  primary  fund,  and  the  leaseholds  the 
secondary  fund,  for  payment  of  the  debts,  and  one  of  the  children 
died  in  his  lifetime,  it  was  held  that  one-seventh  share  of  the  free- 
holds and  other  estates,  afterpayment  of  the  debts  charged  thereon, 
lapsed  to  the  heir  at  law  and  next  of  kin  respectively,  and  that 
the  devisees  of  the  other  six  shares  were  not  entitled  to  have  the 
lapsed  share  applied  in  exoneration  of  the  devised  shares  (t). 

In  another  case,  where  estate  A.  was  devised  to  uses,  and  estate 
B.  was  devised  on  trusts  to  raise  portions,  and  subject  thereto  in 
the  first  instance,  and  subject  to  the  payment  of  debts,  to  the 
eldest  son  of  the  testator  in  fee,  and  the  debts  swallowed  up  all 
estate  B.,  the  V.  C.  of  E.  held  that  to  the  amount  of  the  specialty 
debts  (the  testator  having  died  before  3  &  4  Wm.  IV.  c.  104)  the 
portionists  were  entitled  to  come  upon  estate  A*  {u).  It  is  sub- 
mitted, whether  the  testator  did  not  show  an  equal  intention  to 
exempt  both  the  portionists  and  the  devisees  of  estate  A.  from  the 
debts ;  and  whether,  consequently,  a  contribution  should  not  have 
been  decreed. 

By  this  rule  also,  where  legacies  are  charged  on  two  mortgaged 
estates,  one  of  which  is  of  sufficient  value  to  pay  its  mortgage  and 
also  the  legacies,  the  mortgagee  of  the  other  can  compel  the 
assignees  of  the  bankrupt  mortgagor  to  discharge  the  legacies  out 
of  the  proceeds  of  sale  of  the  first,  or  can  stand  in  the  place  of  the 
legatees  (a*). 


(«)  SymoM  V.  Jainet^  2  Y.  &  C.  0.  0.  (m)  Legh  y.  X.  15  Sim.  135 ;  inf,  p. 

301.  1064  (m). 

{t)  Fisher  v.  F,  2  Keen,  610 ;  and  note  {x)  Eap.  Hartley^  2  M.  &  A.  496. 
the  marginal  note  is  inaccurate. 
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(5.)   The  rule  does  noi  prejudice  third  jyariies. 

The  doctrine  of  marshalling  will  not  be  applied  to  the  prejudice  Volunteers, 
of  third  parties  (^),  as  where  one  of  the  estates  has  been  conveyed 
away  by  voluntary  settlement  (y). 

It  is  not  clear  whether  the  principle  of  marshalling  applies 
between  two  interests  of  this  kind,  where  the  owner  of  a  fee  simple 
subject  to  a  mortgage  reduces  his  interest  to  a  life  estate,  and  then 
mortgages  his  life  estate  {y). 

Marshalling  is  not  prevented  by  the  bankruptcy  of  the  debtor  (s).  Bankruptcy 

So  the  depositee  of  ffoods  of  L.  and  a  bill  of  lading  sent  to  L.  ^^^  ^°* 

.  .  .  .  .  prevent 

by  W.  (the  unpaid  vendor  of  oil  the  subject  of  the  bill  of  lading)  marshalling, 
can  be  compelled  to  pay  his  demand  against  L.  out  of  the  goods 
first  {a). 

But  in  a  case  in  which  there  is  a  first  mortgage  over  two  estates  Consolidation 
and  then  a  mortgage  on  one  of  the  estates,  and  then  a  mortgage  on  ^^  mortgages, 
the  other  or  on  both  the  estates,  this  right  of  marshalling  will  not 
be  exercised  in  favour  of  the  second  incumbrancer  against  the 
third,  though  with  notice  of  the  second  incumbrance.  In  such  case 
the  first  mortgage  will  be  apportioned  rateably  between  the  two 
estates  (J) ;  and  yet  the  second  incumbrancer,  or  even  a  third 
incumbrancer  on  the  one  estate  (if  lending  his  money  without 
notice),  can  oust  the  puisne  incumbrancer  on  the  other  estate  from 
his  security,  by  subsequently  buying  in  the  first  mortgage,  which 
covers  both  estates  (c). 

In  Averall  v.  Wade^  however,  in  Ireland,  where,  after  judgment  Between 
entered  up  against  the  eognisor,  he  settled  one  of  his  two  estates  ^*^!?i^^ 
on  the  marriage  of  his  son,  with  a  covenant  against  incumbrances,  estates  in 

case  Ox 

Sir  Edward  Sugden  refused  to  apportion  the  prior  judgment  judgments, 
between  the  settled  and  unsettled  estates,  in  favour  of  a  subsequent 
judgment  creditor,  and  threw  the  whole  of  such  prior  judgment 
upon   the  unsettled  estate  (d) ;    the  ground  of    the  distinction 


(y)  Dolphin  V.  Ajflwardf  4  L.  R.  H.  L. 
602. 

(«)  Baldwin  v.  Belcher,  3  Dr.  &  W. 
173;  Heytnan  ▼.  Dubois,  13  Eq.  158, 
V.  0.  Bacon. 

(a)  Be  JFestzinthutf  6  B.  &  Ad.  817. 

(b)  Barnes  v.  Bacster,  1  Y.  &  C.  401 ; 
K.  R. ;  Buffden  y.  Bignold,  2  ib,  Zn  ; 
and  see  Averall  v.  Jf^ade,  Lloyd  &  G. 
252 ;  Mower's  Trusts,  8  Eq.  110,  M.  R. ; 


Trumper  v.  T.  14  ib,  295,  V.  0.  Bacon ; 
affirmed,  8  Ch.  870;  7  Jur.  Pt.  II. 
p.  109. 

{c)  See  Bovey  v.  Skipwith,  1  Ch.  Ca. 
201. 

(rf)  Averall  v.  Wade,  sup,;  Hamilton 
v.  Boyse,  2  Sch.  &  Lef.  315.  And  see 
Lawrance  v.  Galsworthy,  3  Jur.  N.  S. 
1049,  V.  C.  Stuart ;  Strongs  v.  Hawkes, 
4  De  G.  &  Jo.  633,  651  ;  Scott's  Bstate, 
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Chap.  77. 


Erroneous  re< 
cital  that 
debts  paid. 


In  case  of 
appointment. 


Volunteers. 


In  favour  of 
legatees. 


In  favour  of 
portions. 


beiDg,  it  seems,  that  the  judgment  creditor  had  not  a  specific 
charge. 

Where  a  man  is  owner  of  two  estates  charged  with  debts,  and 
mortgages  one  of  them,  and  in  the  mortgage  deed  recites  (though 
erroneously)  that  the  debts  are  paid,  and  covenants  agcdnst  incum- 
brances, the  mortgagor  is  bound  to  indemnify  the  mortgaged  estate 
from  such  debts  out  of  the  other  estate  (^),  but  whether  the  other 
estate  is  charged  with  such  debts  and  bound  by  such  covenant  in 
the  hands  of  a  subsequent  mortgagee  thereof  would  depend  upon 
many  considerations  of  notice  or  otherwise  (e). 

But  where  the  covenant  against  incumbrances  is  contained  in 
a  mortgage  by  way  of  appointment,  it  cannot  be  enforced  by  a 
subsequent  mortgagee  claiming  as  appointee  under  the  same 
power  {e). 

Where  a  man  made  a  voluntary  settlement  of  real  estate  and 
covenanted  for  quiet  enjoyment,  and  then  mortgaged  the  settled 
and  other  unsettled  estates,  the  volunteers  were  entitled  to  throw 
the  mortgage  on  the  unsettled  estates  (g). 

But  volunteers  have  no  right  to  marshal  to  the  prejudice  of  a 
prior  settlement  (A). 

The  right  to  marshal  does  not  rest  on  the  covenant  (i). 

The  rule  is  further  exemplified  by  the  case  of  a  charge  of  debts 
on  real  estate  by  will,  with  a  gift  of  pecuniary  legacies,  in  which 
event,  if  a  creditor  exhaust  the  personalty,  the  legatee  will,  to  that 
amount,  be  entitled  to  come  on  the  land  (k).  So  in  the  case  of  two 
legacies,  one  merely  pecuniary,  and  the  other  charged  on  land, 
there  is  the  like  marshalling  (/).  And  the  like  rule  was  applied  in 
favour  of  portions  charged  on  freehold  and  leasehold  estate,  subject 
to  the  jointure  of  a  wife  by  settlement,  as  against  the  wife,  who 
had  the  collateral  security  of  a  covenant  for  her  jointure,  though 
the  copyhold  and  personal  estate,  which  were  affected  by  the  cove- 
nant, tcere  bequeathed  to  her  hy  the  settlor  absolutely  (w). 

In  a  case  A.  and  B.  being  entitled  to  an  estate  as  tenants  in 


14  Ir.  Ch.  63 ;  Chappell  v.  jB^m,  1  De  G. 
M.  &G.  393;  16  Jur.  416. 

{e)  Stronge  v.  Hawkes,  4  De  G-.  &  J. 

651. 

ig)  Balfi  V.  Cox,  82  Beav.  118;  8 
L.  T.  N.  S.  134  ;  but  see  Ker  v.  K.  4  Ir. 
Eq.  B.  16. 

(A)  Anttey  v.  Newmatiy  89  L.  J.  Ch. 
7C9,  M.  R. 


(»)  ffaUt  V.  Cor,  sup. 

{k)  Amb.  129 ;  Satlewood  v.  Pope,  3 
P.  Wms.  324,  4ih  point;  but  Bee  Spang 
V.  S.  3  BU.  N.  S.  84. 

(/)  JTanby  v.  JRobtrts,  Amb.  127 ; 
Masters  v.  M.  1  P.  Wms.  421 ;  JBliffh  v. 
Earl  of  Darnley,  2  ib.  619. 

(»?)  Lanoy  v.  Athol,  2  Atk.  444 ;  sup, 
p.  1062  (#/). 


Sect.  6.       RULE  DOES  NOT  PREJUDICE  THIRD  PARTIES.  f  065 

common  subject  to  an  outstanding  mortgage  in  fee  simple  for 
1,200/.,  A.,  by  marriage  articles,  covenanted  to  settle  his  moiety 
free  from  incumbrances  on  himself  for  life,  with  remainder  to  his 
wife  and  children ;  then  B.  sold  his  moiety  to  A.,  and  A.  mort- 
gaged both  moieties  to  B,  for  1,000/.,  without  notice  of  the  settle- 
ment ;  B.  then  died,  having  devised  all  his  estate  to  C.  for  life, 
with  remainder  to  A.  absolutely,  and  A.  being  indebted  to  B.  at  his 
death  in  another  sum  of  2,000/.,  B.'s  trustees,  by  arrangement  with 
A.,  got  in  the  outstanding  legal  mortgage,  and  A.  executed  to 
them  one  mortgage  of  the  entirety  for  all  the  three  sums,  making 
together  4,200/.,  without  notice  of  the  settlement ;  A.  then  died, 
and  his  widow  and  children  were  kept  out  of  the  enjoyment  of 
their  moiety  by  the  paramount  claim  of  C,  during  her  life ;  upon 
O.'s  death  it  was  held  by  the  M.  E.,  that  the  widow  and  children  • 
of  A.  had  no  lien,  agaimt  the  general  creditors  of  A.,  on  the  other 
moiety,  for  the  rent  which  had  been  received  by  C,  out  of  their 
moiety,  for  the  purpose  of  which  lien  they  sought  to  keep  alive  the 
charge  («).  And  yet,  in  this  case,  the  capital  of  the  mortgage 
money  being  merged  in  A.'s  estate  in  the  land,  the  two  moieties 
stood  charged  with  the  interest  of  the  4,200/.  during  the  life  of 
G. ;  and  one  of  those  moieties  was  subject  to  the  trusts  of  the 
prior  equitable  settlement,  which  might  seem,  under  ordinary 
circumstances,  to  bring  the  case  within  the  reach  of  the  above 
rule. 

Where  a  mortgagee  of  chattels  has  left  the  mortgagor  in  posses-  Marshalling 

in  casd  oi 

sion  without  fraud,  and  the  landlord  distrains  those,  as  well  as  distress, 
other  chattels  belonging  to  the  mortgagor  absolutely,  and  sells 
some  of  each  kind,  and  the  mortgagor  then  becomes  bankrupt,  the 
mortgagee  is  entitled,  as  against  the  assignees  in  bankruptcy,  ta 
have  the  chattels  marshalled  (o). 


(6.)  Stat.  3  (^  4  Wm.  IF.  c.  104. 

By  3  &  4  Wm.  IV.  c.  104,  both  freehold  and  copyhold  estates,  Marshalling 
not  charged  by  will  with,  or  devised  subject  to,  the  payment  of  debts,  copyhold 
became,  in  the  case  of  persons  dying  subsequently  to  the  20th  of  ^^or«  ^^^ 
August,  1833,  assets  for  the  payment  of   specialty  and  simple 
contract  debts,  but  with  preference  to  creditors  by  specialty  in 

(it)  Aldr%dg$Y.  Wettbrwk^  6  Beav.  188.-         <o)  Exp,  Stephenson ^  17  L.  J.  Bk.  6. 
C. — VOL.  II.  Y 
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itrhioh  heirs  are  bound.  Prior  to  this  statute,  copyholds  were  not 
assets  for  specialtj  debts,  and  therefore,  on  the  principle  before 
stated,  if  a  man  died  having  no  fund  except  a  freehold  and  a 
oopyhold  estate,  both  comprehended  in  a  mortgage  to  A.,  but  the 
freehold  estate  only  being  mortgaged  to  B.,  trith  covenant  or  bondy  in 
that  cajse  A.  might,  if  he  thought  proper,  apply  to  the  freehold 
estate,  and  exhaust  the  whole  value  of  it ;  B.  would  then  stand  as 
a  naked  specialty  creditor.  There  was,  however,  no  doubt,  that  B. 
being  both  a  specialty  creditor  and  a  mortgagee  of  the  freehold 
estate,  but  not  having  any  claim  as  a  mortgagee  upon  the  copyhold 
estate,  marshalling  would  take  place,  and  that  in  equity  B.  would 
be  entitled  to  throw  A.  upon  the  copyhold  estate,  to  which  B. 
himself  had  no  resort. 
Com  of  copy-       In  AldHch  v.  Cooper  {o)^  it  was  debated  whether  Eobiwton  v. 

Tonge  (p)  could  be  maintained,  viz.,  that  specialty  creditors  had  no 
right  to  insist  that  a  mortgage  debt,  secured  both  on  freeholds  and 
copyholds,  should  be  thrown  on  the  copyholds,  so  as  to  leave  the 
specialty  creditors  the  freehold  fund,  on  the  ground  that  copyholds 
(the  case  being  prior  to  the  3  &  4  Wm.  IV.  c.  104),  were  not 
assets  for  specialty  debts,  and  that  none  of  the  rules  of  equity 
subject  any  fund  to  a  claim  to  which  it  was  not  before  subject,  but 
only  take  care  that  the  election  of  one  claimant  shall  not  prejudice 
the  claims  of  others.  Lord  Eldon  justly  observed  that  it  was  clear 
the  case  was  by  no  means  a  due  application  of  the  principle,  for  the 
copyholds,  as  well  as  the  freeholds,  were  both  subject  to  the  mort- 
gage debt ;  and  as  to  copyholds  not  being  assets  for  specialty  debts, 
was  freehold  estate,  he  asked,  assets  for  simple  contract  debts? 
which,  at  that  time,  it  was  not,  either  in  law  or  equity.  Upon 
what  principle,  then,  did  the  Court  say  that  in  given  cases  simple 
contract  debts  should  be  paid  out  of  the  real  estate  P  Not  upon 
the  ground  of  assets,  but  that  a  specialty  creditor  had  a  double 
fund  to  resort  to.  Upon  the  like  principle,  the  Court,  in  that  case, 
directed  (if  it  were  necessary  for  the  payment  of  the  creditors)  that 
the  mortgagee  should  take  his  satisfaction  out  of  the  copyhold 
estate,  and  that  if  he  took  it  out  of  the  freehold,  those  who  were 
thereby  disappointed,  should  stand  in  his  place  as  to  the  copyhold 
estate;  thereby  overruling  Robinson  v.  Tonge  (g).  The  reader 
will,  of  course,  bear  in  mind,  that  this  reasoning  has  in  a  great 

(o)  8  Yes.  391.  {q)  And  see  Owynne  y.  Edwards^   2 

(p)  Stated  in  Mr.  Cox's  note  to  1  P.      Buss.  289,  note;   Greenwood  t.  TayUtr^ 
"Wms.  680,  ed.  6.  1  Rnsa.  &  M.  187. 


Seci;.  6. 


STAT.  3  &  4  WM.  IV.  o.  104. 
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measure  become  inapplicable  since  the  passing  of  the  statute  above 
referred  to. 

The  case  of  Aldrich  v.  Cooper  (r)  also  decided  that  if  freeholds 
are  conveyed  in  mortgage,  with  a  covenant  "  for  better  securing  the 
payment  of  the  debt,"  to  procure  admission  to  certain  copyholds, 
and  surrender  them  to  the  mortgagee,  and  in  the  mean  time  to 
stand  seised  of  the  copyhold  estate  in  trust  for  him,  both  freeholds 
and  copyholds  are  primarily  mortgaged,  and  both  equally  liable  to 
the  mortgage  debt. 

(7.)  Proof  in  administration  suits. 

In  a  suit  instituted  for  the  administration  of  assets,  a  mortgagee 
prayed  that  he  might  be  allowed  to  prove  his  debt  to  its  full 
amount,  and  that  the  mortgaged  estate  might  be  sold,  and  that  to 
the  extent  of  the  deficiency,  he  might  be  allowed  to  receive  pay- 
ment from  the  proof  in  the  cause  pari  passu  with  the  other  creditors. 
It  was  held  by  Sir  John  Leach  that,  as  in  bankruptcy,  he  could 
only  prove  for  the  deficiency,  and  the  Court  applied  to  the  case  the 
general  principle  of  the  two  funds,  which  we  have  been  con- 
sidering («). 

But  as  a  general  rule  in  an  administration  suit,  a  mortgagee  had 
in  all  cases  a  right  to  prove  for  his  whole  debt  under  the  decree, 
and  retain  his  security  for  the  balance  {t).  The  same  rule  formerly 
applied  under  the  winding  up  Acts  (?/). 

In  bankruptcy,  however,  the  rule  is  otherwise;  a  secured 
creditor  must  realise  his  security  and  can  only  prove  for  the 
deficiency  {x). 

Now,  under  the  Jud.  Act  (^),  in  the  administration  of  the  estate 
of  a  deceased  person  whose  estate  is  insolvent,  and  in  the  winding 
up  of  companies,  the  rule  in  bankruptcy  prevails. 


(r)  Sup. 

(«)  Oreenwaod  t.  Taylor,  sup. ;  over- 
ruled on  another  ground,  inf.  1110  (;?}; 
lomas  Y.  Wright,  2  My.  &  K.  769. 

(0  Mason  v.  Bogg,  2  Mjr.  &  Cr.  443, 
oyerruling  Greenwood  t.  Taylor,  sup. ; 
and  see  Eoioe  v.  Young,  3  T.  &  G.  199 ; 
4  ih.  204  ;  Tuekley  y.  Thompson,  1  Jo.  & 
H.  126 ;  Coekerell  v.  Dickens,  3  Mo.  P. 
C.  112;  Priehardy.  Fellows,  17  Eq.  422, 
V.  0.  Bacon ;  Rhodes  v.  Moxhay,  10  W. 
B.  103, V.  0.  Stuart;  Kelloek's  Case,  3  Ch. 
776 ;  Att.  Gen.  v.  rox,  3  H.  L.  240  ;  For- 


%cood*s  Claim,  5  Ch.  20,  V.  0.  Giffard. 

(w)  Kellock^s  Case,  tup.;  Coupland*s 
Claim,  8  Eq.  472,  M.  R.  ;  6  Ch.  167 ; 
Leech's  Claim,  6  ib.  388 ;  Banner  v. 
Johnston,  6  L.  R.  H.  Lu  167  ;  Re  Oxford, 
^e.  Hall  Co.  8  Eq.  G91 ;  6  Ch.  433 ;  Re 
Joint  Stock  Discount  Co.  ib.  86 ;  Re 
Swnber  Ironworks  Co.  ib.  88 ;  Bamed's 
Banking  Co.  19  Eq.  1,  Jessel,  M.  R. ; 
affirmed,  10  Ch.  198. 

(x)  See  9up.  p.  416. 

(y)  38  &  39  Vict.  c.  77,  8.  10 ;  see  sup. 
p.  445  (r/). 
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(8.)  As  to  tolunieers. 

As  between  mere  volunteerB  the  principle  of  marslialling  does 
not  apply,  as  where  a  man  and  wife,  being  lessees  of  a  rectory, 
assigned  it  to  trustees,  upon  trust  to  sell,  and  out  of  the  produce  to 
pay  bond  debts  of  the  husband,  and  certain  mortgages  secured  on 
his  freeholds  pro  raid ;  and  in  consideration  of  the  wife  joining  in 
such  assignment,  the  husband  conveyed  the  freeholds  to  uses  for 
the  benefit  of  himself,  and  wife  and  children.  The  rectory  not 
being  sufficient  to  pay  both  the  bond  debts  and  mortgages,  the 
bond  creditors  filed  their  bill,  praying,  that  instead  of  a  pro  raid 
payment  between  the  two  sets  of  creditors,  the  mortgages  might 
be  wholly  paid  out  of  the  freeholds,  but  the  bill  was  dismissed  (s). 

The  Court  will  not  interfere  actively  against  a  volunteer  on  the 
principle  of  marshalling  or  otherwise,  through  the  medium  of  a 
person  claiming  only  through  the  settlor  (a). 

(9.)  General/f/. 

Although  in  the  commencement  of  this  work  (&),  a  mortgage 
was  defined  to  be  a  debt  hj  specialty y  yet,  as  before  remarked,  if  the 
deed  contain  no  covenant  for  payment  of  the  debt,  and  the  mort- 
gagee have  not  a  bond  in  which  the  heir  is  named,  the  mortgagee, 
Marshalling     prior  to  3  &  4  Wm.  IV.  c.  104,  would  have  no  claim  on  the  heir 
^m^  nr^  *  *  beyond  his  security  on  the  land  in  mortgage  (c) ;  and,  consequently, 
c.  104.  if  a  preceding  mortgagee  had  exhausted  the  land,  he  would,  in  such 

case,  have  been  reduced  to  the  state  of  a  simple  contract  creditor, 
unless  the  proviso  for  redemption  (if  such  were  contained  in  the 
deed)  could,  in  his  favour,  have  been  considered  as  amounting  to 
an  agreement  under  seal,  on  the  part  of  the  mortgagor  and  his 
heirs,  to  pay  the  mortgage  debt.  How  far  such  a  construction 
might  be  put  on  the  proviso  does  not  appear  to  have  been  argued. 
From  the  principle  of  marshalling  before  stated,  it  follows  that  if, 
prior  to  the  statute,  a  mortgagee  with  bond  or  covenant  resorted  to 
the  personal  estate,  the  simple  contract  creditors  would  have  a  right 
to  stand  in  his  place  {d)y  to  the  amount  of  the  sum  taken  by  the 

{z)  Boaztnan  v.  Johnston,  3  Sim.  377 ;  {b)  P.  1. 

bnt  see  Zomas  v.  JFriffht,  2  My.  &  K.  {e)  See  8  Yes.  394. 

769.  {d)  lb.;   QalUm  v.  Hancoek^   2  Atk. 

(a)  Dolphin  v.  Jylicard,  4  L.  B.  H.  L.  436. 
486,  502. 


Sect.  9. 


GENERALLY. 
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mortgagee  out  of  the  personal  estate  {e) ;  and  the  same  rule  was 
equally  applicable  in  favour  of  a  pecuniary  legatee,  and  creditors 
•who  were  mere  volunteers  (/),  and  still  applies  in  the  case  of  a 
legatee,  having  in  the  case  of  creditors  become  unnecessary. 

Scotch  descended  estates  are  not  marshalled  (/z). 

A  surety  has  no  equity  to  prevent  marshalUng  (//).  Surety. 

Where  an  annuity  deed  and  other  securities  have  been  lodged  Annuity 
with  bankers  by  A.,  in  a  suit  impeaching  the  annuity  deed,  the  ™^ 
bankers  are  compelled  to  resort  to  the  other  securities  (/). 

Estates  subject  to  a  mortgage  and  personalty  were  devised  to  A., 
who  died  without  paying  off  the  mortgage ;  the  mortgage  premises 
were  the  primary  fund  (k). 

Where  debts  are  charged  generally  on  the  residuary  estate,  and  Mortgagee  of 
the  devisee-executor  mortgages  residuary  estate  in  which  he  has  a 
partial  interest,  the  mortgagee  is  entitled  to  have  the  assets  mar- 
shalled so  as  to  throw  the  debts  on  the  residuary  estate  not  com- 
prised in  the  mortgage  (/). 

Where  there  are  three  mortgages,  the  first  upon  funds  A.  and  B.,  Several  mort- 
the  second  on  fund  A.,  and  the  third  upon  both  funds,  if  the  first  ^veml  es- 
mortgagee  exhaust  fund  A.,  the  second  mortgagee  is  entitled  to  be  ****** 
paid  in  full  out  of  fund  B.  before  the  third  mortgagee  {m). 

Where  one  has  a  mortgage  upon  Blackacre  and  a  collateral  charge  Consolidation 
upon  Blackacre  and  Whiteacre,  and  takes  a  subsequent  mortgage  on 
Blackacre  for  a  further  sum,  he  can  exhaust  Whiteacre  in  satisfying 
his  charge,  leaving  Blackacre  clear  for  his  further  mortgage,  and 
cannot  be  compelled  by  a  puisne  incumbrancer  on  Whiteacre  to 
marshal  his  securities  (n) ;  notwithstanding  his  further  mortgage 
contains  a  covenant  against  incumbrances,  except  the  first  mort- 
gage (w). 


of  mortgages. 


(e)  See  note,  Wihon  v.  Fieldinff,  2 
Vem.  763. 

(/)  W'ythe  V.  Eenniker,  2  M.  &  K. 
635;  Lomas  v.  Wright^  sup.;  but  see 
Symofu  V.  Jamet,  2  Y.  &  C.  C.  C.  301 ; 
Johnson  Y.  Child,  4  Ha.  94  ;  and  note  in 
the  former  case  of  Boazman  v.  Johnson, 
sup,,  the  bond  creditors  had  no  right  to 
the  rectory  except  under  the  assignment, 
and  their  rights  were  therefore  limited 
by  that. 

is)  Harrison  v.  H.  8  Ch.  342. 


(A)  South  V.  Bloxam,  2  H.  &  M.  467 ; 
II  Jur.  N.  S.  319;  Heyman  v.  Dubois, 
13  Eq.  159,  V.  C.  Bacon. 

(t)   Duneombe  v.  Davis,  1  Ha.  195. 

(k)  Earl  Clarendon  v.  Lady  de  Clifford, 
6  Jur.  966,  V.  C.  Knight  Bruce ;  Evans 
V.  Smithson,  cited  there. 

(/)  Maynes  Y,  Forshaw,  11  Ha.  93;  17 
Jur.  930,  V.  C.  "Wood. 

(w)  Mou:trU  Tr.  8  Eq.  110,  M.  R. 

\n)  Re  Roddy,  11  Ir.  Ch.  369. 
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(10.)   Charities. 

Marshalling  is  not  allowed  in  favour  of  charitable  bequests, 
■where  there  is  pure  and  impure  personalty,  so  as  to  throw  the 
debts,  costs  of  suit  and  legacies  upon  the  impure  personalty,  unless 
an  intention  so  to  marshal  the  assets  can  be  gathered  from  the 
will  (o) ;  and  where  a  charitable  bequest  so  partially  f aik,  the  pro- 
portion must  be  ascertained  by  the  value  of  the  pure  and  impure 
personalty  at  the  death  of  the  testator  {p). 


(o)  Robinson  t.  Geldard^  3  Mao.  &  G. 
725;  reversing  14  Jur.  143,  V.  0. 
Knight  Bruce;  Tempest  v.  T.  8  De  G. 
M.  &  G.  359  ;  reTersing  2  K.  &  J.  635  ; 
Oaskin  v.  Hoffers,  2  Eq.  284,  288,  V.  C. 


Wood ;  Beaumont  y.  Oliceira,  4  Oh.  369 ; 
JTigg  T.  Kieoly  14  Eq.  92,  M.  R. 

{p)  Calvert  v.  Armitage^  1  H.  &  M. 
446;  8  L.  T.  N.  S.  269;  correcting 
Robinson  v.  London  Hosp,  10  Ha.  19,  29. 
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FORECLOSURE  AND  OTHER  REMEDIES. 
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(I.)  Principle  of  foreclosure. 

Equity  haying  determined  that  the  mortgage  debt  shall  be  con- 
sidered the  prinoipal,  and  the  land  a  pledge,  and,  as  a  conse- 
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Chaj.  78. 


General 
principle. 


Agreement 
not  to  fore- 
close for  a 
giyen  period. 


Usual  course 
in  suit  for 
foreclosure. 


quence,  that  the  mortgagor,  notwithstanding  his  breach  of  condi- 
tion, and  the  consequent  forfeiture  at  law  of  his  estate,  shall  be 
relievable  in  equity,  on  payment  of  principal,  interest,  and  costs, 
and  the  mortgagee  in  possession  accountable  for  the  rents  and 
profits,  it  became,  on  the  other  hand,  just  that  the  mortgagee 
should  not  be  subject  to  a  perpetual  account,  nor  converted  into  a 
perpetual  bailiff,  but  that,  after  a  fair  and  reasonable  time  given  to 
the  mortgagor  to  discharge  the  debt,  he  should  lose  his  equity,  or, 
in  other  words,  be  foreclosed  his  right  of  redemption.  On  this 
principle  rests  the.  doctrine  of  foreclosure,  which  we  are  about  to 
consider,  and  in  the  application  of  which  the  forbearance  of  equity, 
on  behalf  of  the  mortgagor,  seems  to  be  carried  to  its  utmost 
limits,  even  so  far  as,  in  some  instances,  to  work  a  serious  detriment 
to  the  mortgagee ;  for  equity  is  ready  to  receive  the  excuses  of  the 
mortgagor,  not  only  for  the  purpose  of  giving  him  time  to  procure 
the  money  previously  to  the  foreclosure  (a),  but  also  for  the  purpose 
of  opening  the  foreclosure,  even  after  many  years'  quiet  possession 
by  the  mortgagee,  under  an  absolute  decree  of  foreclosure  con- 
firmed, signed,  and  inroUed. 

A  mortgagee  may  by  agreement  debar  himself  of  the  right  to 
foreclose  for  a  given  period,  and  during  that  time  he  is  precluded 
from  bringing  his  action  to  redeem  a  prior  mortgagee,  because  he 
has  no  right  to  redeem  a  prior  mortgagee  without  praying  a  fore- 
closure against  a  mortgagor  (b). 

The  usual  course  pursued  on  foreclosure  is  for  the  mortgagee  to 
bring  his  action,  praying  that  an  account  may  be  taken  of  principal 
and  interest,  that  the  defendant  may  be  decreed  to  pay  the  same 
with  costs  by  a  short  day,  to  be  appointed  by  the  Court,  and  in  de- 
fault thereof,  that  he  may  be  foreclosed  his  equity  of  redemption. 
On  the  defence  coming  in,  the  matter  is  referred  to  chambers  to 
take  the  account,  and  a  judgment  is  made  for  payment  of  principal, 
interest,  and  costs,  within  six  calendar  months  (c)  after  the  chief 
clerk's  certificate  of  what  is  due  on  that  account,  or  in  default,  the 
mortgagor  shall  stand  foreclosed.  After  the  account  has  been 
taken,  the  chief  clerk  makes  his  certificate,  and  appoints  a  day  for 
payment;  the  certificate  is  confirmed,  and,  on  default  made,  the 
mortgagee  may  obtain  an  absolute  order  for  foreclosing  {d ) :  the 


(a)  See  Edwards  v.  CunUffe,  1  Mad. 
287,  in  -which  the  period  for  payment  was 
enlarged  the  fourth  time,  inf.  p.  1104. 


{b)  Jtamsbottom  v.  WalliSy  Goote,  Mtg. 
App.  502,  ed.  3. 

{e)  See  2  Eq.  Ca.  Ab.  606. 

[d)  Senhouse  v.  Early  2  Ves.  S.  460. 


Sect.  1. 


PBINCIPLE  OF  FOBECLOSURE. 
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order  is  afterwards  signed  and  inroUed,  and  the  foreclosure  is  com- 
plete. 

If  for  any  reason  the  judgment  to  account,  instead  of  being  Meremnler- 
made  in  the  usual  manner)  proceed  upon  the  undertaking  of  the  mortage 
mortgagor  to  pay  what  shall  be  found  due,  the  mortgagee,  relying 
upon  this  undertaking,  cannot  avail  himself  of  the  right  to  foreclose 
if  default  be  made  in  the  payment  (e). 


ror. 


(2.)  Sale  instead  of  foreclosure  in  Ireland  and  colonies. 

In  Ii*eland  and  the  colonies  it  is  the  practice,  instead  of  a  fore- 
closure, to  pray  that  the  estate  may  be  sold,  and  the  moneys 
applied  in  satisfaction  of  the  incumbrances,  and  the  surplus  paid  to 
the  mortgagor  (/).  If  there  is  a  deficiency,  the  mortgagee  has  his 
remedy  for  the  difference. 

Where,  therefore,  the  mortgaged  estate  is  situate  in  Ireland  or 
the  colonies,  and  a  suit  is  instituted  in  the  English  Courts  by  the 
mortgage,  the  proper  course  is  to  pray  a  sale  {g). 

When  a  mortgagee  of  an  estate  in  the  colonies  has  obtained  a 
decree  for  a  sale  in  the  English  Courts,  whether  right  or  wrong,  he 
must  do  whatever  is  requisite  on  his  port  to  prevent  the  colonial 
Court  proceeding  to  sale  (Ji). 


(3.)  Sale  instead  of  foreclosure  generally. 

Before  the  passing  of  the  Chancery  Amendment  Act  (/),  a  mort- 
gagee could  not  in  general  have  obtained  a  sale  of  the  mortgaged 
estate.  There  were,  however,  several  cases  in  which  he  could  even 
in  England  have  done  so  (k) ;  as  if  the  mortgage  were  of  a  dry 
reversion  (/),  or  of  an  advowson  (m). 

But  the  mortgagee,  both  of  an  advowson  («)  and  of  a  rever-  Advowson, 
sion  (o),  is  entitled  to  foreclose  or  sell. 


(*)  Dunalow  v.  FaUerson,  2  Ph.  311. 

(/)  Ferry  v.  Barker y  13  Ves.  205  ; 
HatUm  V.  Mayne,  3  J.  &  L.  686; 
MeDonough  y.  Sheicbridye,  2  Ba.  &  Be. 
655 ;  Brew  r.  O'Hara^  ib.  662  n. ;  Wil«m 
Y.  Bunsany,  18  Beav.  293 ;  18  Jur.  762. 

(y)  2  Spence,  Eq.  Jur.  678;  Beekfordy. 
Kemble,  1  S.  &  S.  15.  See  Gordon  v. 
Hortfall,  6  Mo.  P.  C.  393. 

(A)  Willink  y.  Bentinek,  1  C.  P.  CJoop. 
t.  Gottenham,  288. 

(i)  16  &  16  Vict.  c.  86,  s.  48. 


{k)  2  Spence,  Eq.  Jur.  676 ;  2  DaY. 
GonY.  552,  ed.  3. 

(/)  How  V.  Viffures,  1  Bep.  in  Ch.  18 ; 
15  Vin.  475  (y). 

(m)  Mackenzie  y.  Bobinson,  3  Atk.  559, 
diet. 

(m)  Gardiner  y.  Griffith,  2  P.  Wma. 
403 ;  3  Atk.  659 ;  Lony  y.  Storie,  3  De 
Or.  &  S.  308. 

(o)  Slade  y.  Biyy,  3  Ha.  36  ;  Wayne  y. 
Hanham,  9  t^.  62;  15  Jur.  506. 
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Where 
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Security 
flcantj. 


Trustee. 


Mortgagee 
with  para- 
mount title. 


So  a  Bale  may  be  had  of  stook  {pj^  or  of  chattels  (9),  or  of  a 
policy  of  insuranoe  (r),  unless  there  is  a  trust  to  apply  the  policy- 
moneys  when  reoeiyedy  in  which  case  the  mortgage  must  wait  till 
the  death  of  the  mortgagor  (r). 

If  the  mortgagor  himself  be  one  of  the  executors  of  the  mort- 
gagee, the  action  by  the  co-executors  should  be  for  a  sale  (s).  If 
a  person  be  both  heir  and  personal  representative  of  a  deceased 
mortgagor,  and  admits  in  his  answer  or  defence  that  the  personal 
estate  is  deficient  for  payment  of  debts,  a  sale  may  be  obtained  in 
the  first  instance,  without  a  reference  for  an  account  of  the  personal 
estate  {f). 

And  Lord  Hardwicke  seems  to  have  thought  that  if  the  security 
was  scanty,  a  sale  might  be  decreed  (w). 

If  a  mortgagor  die,  and  his  personal  estate  prove  deficient,  the 
mortgagee  may  pray  a  sale  of  the  mortgaged  estate  in  the  first 
instance. 

In  Bashwood  v.  Blthazey  (a?),  where  the  security  was  defectif?€y  it 
it  was  said  that  a  valuation  might  be  set  on  the  estate,  and  the 
plaintiff  was  to  take  it  pro  tanto.  But  this  observation  seems  to 
apply  to  a  defective y  and  not  a  deficient  security  {y). 

A  trustee,  who  is  a  mortgagee,  will  not  be  allowed  to  foreclose, 
he  is  only  entitled  to  a  sale  (z). 

No  sale  could  be  had  against  a  mortgagee  with  a  paramount  title, 
without  his  express  consent  (a).  Except  in  foreclosure  suits  under 
15  &  16  Vict.  c.  86,  s.  48,  and  the  Conveyancing  Act,  1881, 
s.  25  (c),  which  repeals  s.  48,  the  sale  could  only  be  subject  to  his 
mortgage.  The  course  was  to  order  a  sale  free  from  the  mortgagee's 
security  if  he  concurred,  but  subject  to  it  if  he  did  not ;  and  if  he 
were  a  party,  he  was  required  at  once  to  consent  or  refuse  {d). 

The  safest  course  is  always  to  pray  for  a  foreclosure  or  a  sale  {e). 


(p)  Tucker  y.  Wihon,  1  P.  Wma.  261 ; 
Lockwood  V.  Ewety  2  Atk.  303. 

{q)  Kemp  v.  Wettbrook,  1  Vos.  S.  278; 
Belt's  Supp.  141 ;  Figot  y.  CubUyy  10 
Jur.  N.  S.  318;  Story  on  Contracts, 
B.  431. 

(r)  Dyton  y.  Morris^  1  Ha.  422. 

(<)  Lueaa  y.  SeaUy  2  Atk.  56  ;  Tennani 
V.  Trenehard,  4  Ch.  637. 

{t)  Daniel  v.  Skipwith,  2  Bro.  C.  0. 
166. 

(m)  £arl  of  Kinnoul  v.  Jfoney,  3  Sw. 
208,  note. 

{x)  Moseley,  196. 


{y)  See  Fish.  Mtg.  616,  n.  (m),  ed.  3  ; 
482,  n.  (/),  ed.  4. 

(s)  Tennant  y.  Trenehard^  tup, ;  Sxmpmm 
Y.  Pattison,  I  Ha.  633. 

(a)  Langton  y.  X.  7  De  Qt.  M.  k  G. 
30 ;  1  Jur.  N.  S.  1078. 

(e)  Inf.  p.  1081. 

(d )  Wiekenden  y.  Bayaon,  6  De  G.  M. 
&  a.  210  ;  Ward  y.  Maekinlay,  2  De  Q. 
J.  &  S.  368  ;  10  Jur.  N.  S.  1063. 

{e)  Jenkin  y.  RoWyb  De  G.  &  S.  110  ; 
16  Jur.  1131 ;  Kerriek  y.  Saffery,  7  Sim. 
317. 
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In  case  of  a  sale,  the  investment  of  the  purchase  money  is  not  at  Inyeetment 
the  riak  of  the  mortgagee,  his  interest  stiU  runs  on,  and  if  there  is  l^aT 
any  deficiency  arising  from  the  investment,  he  will  be  repaid  out  of  whose  risk, 
the  assets  in  the  administration  suit  in  which  he  has  proved  his 
debt  (e).     Neither  is  the  investment  made  for  his  benefit,  so  that  he 
cannot  claim  accumulations  arising  from  the  purchase  moneys,  un- 
less they  have  been  carried  to  his  separate  accoxmt  (/).     So  where 
the  Crown  has  sold  extended  lands,  the  proceeds  of  which  have 
been  paid  into  Court  under  an  order  obtained  by  the  purchaser  and 
invested,  the  Crown  will  receive  only  its  principal,  interest,  and 
costs,  and  not  a  share  of  the  accumulations  [g). 

Where  money  representing  the  mortgage  has  been  invested,  and  The  invest- 
the  mortgage  debt  paid  out  of  it,  the  investment  and  accumulations  to  the  mort- 
belong  to  the  mortgagor ;  and  if  the  money  is  blended  with  other  f^^-^^- 
funds,  an  inquiry  will  be  directed  to  ascertain  what  has  arisen  from 
the  investment  of  the  mortgage  fund,  and  of  the  dividends  of  the 
stock  purchased  with  it  (A). 

Upon  a  sale  of  a  business,  the  goodwill  is  sold  also,  and  is  in-  Goodwill, 
eluded  in  the  mortgagee's  security  {%) ;  but  (scmble)  the  mortgagor 
would  not  be  prevented  from  setting  up  a  similar  business  (A*). 

The  goodwill,  however,  of  trade  premises,  does  not  pass  to 
a  mortgagee  where  it  depends  on  the  personal  skill  of  the 
owner  (/). 

The  mortgage  of  a  public-house  and  the  goodwill  carries  vnih.  it 
the  right  to  the  licence  (m). 


(4.)  Sale  free  from  incumbrances. 

Provision  is  made  by  s.  5  of  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881  (w)  for  sales  freed  from  incumbrances. 

Where  land  subject  to  any  incumbrance,  whether  immediately  Discharge  of 
payable  or  not,  is  sold  by  the  Court,  or  out  of  Court,  the  Court  on^»3e."^^* 

(e)  TompuU  v.  TFicJIietit,  3  Sm.  &  G.  36,  C.  A. ;  JExp,  Puimett,  16  Gh.  D.  226, 

171 ;  2  Jur.  N,  S.  10.  C.  A. 

(/)  Irby  r.  I,  22  Beav.  217.  (k)   Walker  y,  Mottram,  19  Ch.  D.  355, 

(^)  Th$  King  v.  De  la  Motte,  2  H.  &  0.  A. 

N.  589 ;  and  see  25  Geo.  III.  o.  35.  (/)  Cooper  y.  Metropolitan  Bd.  of  Wke, 

(A)  Taylw  v.   Watert,  1   My.   &  Or.  25  Ch.  D.  472,  0.  A. 

266 ;  5  L.  J.  N.  S.  Oh.  210.  (m)  Mutter  v.  Daniel,  30  W.  E..  801, 

(i)  Chitsum  r,  Dewesy   5  Buss.    29 ;  C.  A. ;  Garrett  y.  //.  of  Middlesex,  12 

King  v.  Midland  R.  Co,  17  W.  B.  113,  Q.  B.  D.  620  ;  32  W.  B.  646  ;  53  L.  J. 

V.  0.  Giffard ;  Exp.  Zambton,  3  Ch.  D.  M.  C.  81. 

(ft)  44  &  45  Vict.  c.  41. 
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may,  if  it  thinks  fit,  on  the  application  of  any  party  to  the  sale, 
direct  or  allow  payment  into  Court,  in  case  of  an  annual  sum 
charged  on  the  land,  or  of  a  capital  sum  charged  on  a  determinable 
interest  in  the  land,  of  such  amount  as,  when  invested  in  Govern- 
ment securities,  the  Court  considers  will  be  suflBcient,  by  means  of 
the  dividends  thereof,  to  keep  down  or  otherwise  provide  for  that 
charge,  and  in  any  other  case  of  capital  money  charged  on  the 
land,  of  the  amount  sufiScient  to  meet  the  incumbrance  and  any 
interest  due  thereon  ;  but  in  either  case  there  shall  also  be  paid  into 
Court  such  additional  amount  as  the  Court  considers  will  be  sufii- 
cient  to  meet  the  contingency  of  further  costs,  expenses,  and 
interest,  and  any  other  contingency,  except  depreciation  of  invest- 
ments, not  exceeding  one-tenth  part  of  the  original  amoimt  to  be 
paid  in,  unless  the  Court  for  special  reason  thinks  fit  to  require  a 
larger  additional  amount  (o). 

Thereupon,  the  Court  may,  if  it  thinks  fit,  and  either  after  or 
without  any  notice  to  the  incumbrancer,  as  the  Court  thinks  fit, 
declare  the  land  to  be  freed  from  the  incumbrance,  and  make  any 
order  for  conveyance,  or  vesting  order,  proper  for  giving  effect  to 
the  sale,  and  give  directions  for  the  retention  and  investment  of  the 
money  in  Court  (;;). 

After  notice  served  on  the  persons  interested  in  or  entitled  to 
the  money  or  fund  in  Court,  the  Court  may  direct  payment  or 
transfer  thereof  to  the  persons  entitled  to  receive  or  give  a  dis- 
charge for  the  same,  and  generally  may  give  directions  respecting 
the  application  or  distribution  of  the  capital  or  income  thereof  (q). 

This  section  applies  to  sales  not  completed  at  the  commencement 
of  the  Act,  and  to  sales  thereafter  made  (r). 

See  the  form  of  order  under  this  section  («). 

Where  the  incumbrance  or  rent-charge  is  more  than  the  value  of 
the  land,  the  Court  will  not  act  imder  this  section  {f). 

(5.)  Foreclosure  or  sale  against  infants. 

If  the  heir  or  devisee  of  the  mortgagor  is  an  infant  (w),  a  fore- 
cloEure  or  sale  in  the  alternative  is  prayed ;  and  if  a  foreclosure 

(o)  44  &  45  Vict.  c.  41,  8.  6  (1).  {t)  G,  N,  Rjf.  and  Sanderson,  26  Ch. 

{p)  lb.  (2).  D.  788,  Pearson,  J. 

Iq)  lb.  (3).  (m)  Sooth  v.  £ich,  1  Vera.  295 ;    15 

(r)  /*.  (4).  Vin.  475 ;  SchoUfield  v.  Keajield,  7  Sim. 

(«)  2>wA-t»v.i>.30W.R.  887,  Chitty,  J.       669  ;  8  i*.  470.    See  Kutlon  v.  Mayne^  3 

J.  &  L.  586. 
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alone  is  prayed,  the  Court  will,  with  the  mortgagee's  consent,  refer 
it  to  chambers  to  inquire  whether  it  will  not  be  for  the  infant's 
benefit  that  a  sale  should  be  made  (a;),  but  the  mortgagee  maj 
object  to  such  a  reference  and  insist  on  a  foreclosure ;  and  it  is  Foredosure 
clear  that  a  decree  of  foreclosure  against  an  infant  may  be  ob-  tamed? 
tained  (y). 

Where  the  property  was  not  worth  the  mortgage  money,  and  the 
plaintiff  offered  to  pay  the  infant's  costs,  an  immediate  order  for 
foreclosure  absolute  was  made  (2).  And  where  it  appears  clear, 
from  the  circumstances  of  the  case,  that  a  sale  would  be  for  the 
benefit  of  the  infant,  the  Court  will  direct  a  sale  without  the  uisual 
reference  (a). 

Foreclosure  was  made  absolute  in  an  action  by  a  legal  mortgagee 
against  an  infant  whose  interest  had  accrued  after  the  judgment, 
the  infant's  guardian  consenting,  and  the  mortgagee  offering  to 
pay  the  infant's  costs  as  between  solicitor  and  client  (b). 

Where  the  infant  attains  his  majority  previous  to  the  date  of  Infant  of  age 
the  decree  directing  a  reference  to  chambers,  and  he  makes  no 
application  to  the  Court,  the  mortgagee  may  obtain  an  immediate 
sale  (c). 

And  where  the  mortgage  was  for  a  long  term  of  years,  the  Court  Mortgage  for 
directed  a  reference  to  ascertain  whether  a  sale  of  the  whole  fee  ben^i^to 
would  be  beneficial  to  infants  who  were  interested  in  the  equity  of  ^^  ^^' 
redemption  and  the  reversion,  and  if  so  to  sell  accordingly  (d). 
But  this  seems  to  be  an  infringement  of  the  rule  that  the  Court 
cannot  sell  an  infant's  property,  even  for  its  own  benefit. 

The  infant,  being  defendant  in  a  foreclosure  suit,  is  not  entitled  7  Geo.  II. 
to  a  decretal  order  on  motion  under  7  Geo.  II.  c.  20,  or  under  the  *^* 
general  jurisdiction  of  the  Court,  to  take  an  account  of  what  is  due, 


{x)  Adkina  v.  Gravety  3  L.  J.  Ch.  62, 
H.  R. ;  Mondey  y.  if.  1  V.  &  B.  223 ; 
oyeTToUng  Goodier  v.  AthtoHf  18  Yes.  83. 
As  to  the  parol  not  demurring,  see  Price 
T.  Carver^  3  M7.  &  C.  157 ;  and  inf,  p. 
1078. 

(y)  WUliamton  y,  Gordon,  19  Ves.  114; 
Mallack  r.  GaUon,  3  P.  Wms.  352 ;  Lyne 
Y.  Willis,  ib.  n. ;  Bishop  of  Winehester  y. 
Beavor,  3  Yes.  317  ;  Booth  y.  Jtieh,  sup, ; 
Gundry  y.  Baynard,  2  Yem.  479 ;  Taylor 
Y.  PhUlips,  2  Yes.  S.  23.  And  see  Price 
Y.  Carver,  sup, 

{«)  Croxon  y.  Laver,  12  W.  R.  237 ;  3 
N.  R.  238,  M.  R. ;  Set.  Dec.  685,  ed.  3 ; 


712,  ed.  4  ;  Bennett  y.  Sarfort,  19  "W.  R. 
428,  Y.  0.  Stuart ;  Wolverhampton,  ^e, 
Co.  V.  George,  24  Ch.  D.  707,  North,  J. 

(a)  Davis  y.  Dowding,  2  Keen,  247; 
Siffkin  V.  Davis,  K&j,  App.  xxi. ;  Jfears 
Y.  Best,  10  Ha.  App.  li. ;  Scholefield  V. 
Heafield,  sup.;  Bedshaw  y.  Newbold,  12 
Jut.  833,  Y.  0.  Kt.  Bruce ;  Coekbum  y. 
Ankett,  3  W.  R.  641,  Y.  0.  Kindersley ; 
Clinton  y.  Bernard,  Dm.  287. 

ip)  Young  v.  Cocker,  32  W.  R.  369, 
Chitty,  J. 

{c)  Davis  Y.  Dowding,  sup, 

\d)  loiter  Y.  Eddy,  18  L.  J.  Ch.  161 ; 
13  Jur.  761,  Y.  C.  Kt.  Bruce. 
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and  for  a  reconveyance  on  payment  of  the  sum  found  due,  with  a 
stay  of  proceedings  in  the  mean  time  {e). 

Usual  order.  The  usual  order  on  an  action  of  foreclosure  against  an  infant  is 
for  a  reference  to  chambers,  to  take  the  acooxmt  in  the  usual  way, 
and  appoint  a  day  for  payment,  and  in  default  of  payment,  the 
defendant  is  to  be  foreclosed  ;  and  the  decree  is  to  be  binding  on 
the  infant,  unless,  on  being  served  with  a  subpoena  to  show  cause 

Tnfant  show-   against  the  same,  he  shall,  within  six  months  after  he  shall  have 

in  AT  c&tiso 

at  21.  attained  the  age  of  twenty-one  years,  show  to  the  Court  good 

cause  to  the  contrary  (/).  This  does  not  apply  when  the  infant  is 
a  trustee  for  himself  and  others  {g). 

If  there  are  several  defendants  and  default  is  made  in  payment, 
the  foreclosure  will  be  made  absolute  on  such  of  the  defendants  as 
are  adult,  but  as  to  the  infants,  the  clause  nihi  may  be  repeated  {h). 

Infant  show-  The  infant,  however,  need  not  wait  imtil  twenty-one  to  show  cause 
against  the  decree.  He  may,  by  his  next  friend,  show  cause  at 
any  time  (t).  If  he  shows  cause,  he  may  put  in  a  new  defence  (k). 
He  cannot,  however,  go  into  the  account  or  redeem,  but  must  show 
error  in  the  decree  (/)  ;  and  if  he  does  not  show  cause  within  the 
limited  time,  he  will  be  bound  {m).  The  process  by  subpoena  is  to 
be  served  on  the  defendant  on  his  coming  of  age,  and  is  a  judicial 
writ  (n).  And  no  alteration  has  been  made  in  this  practice  since 
the  passing  of  1  Wm.  IV.  c.  47,  s.  10,  which  has  provided  that  the 
parol  shall  not  demur  by  reason  of  infancy  (o). 

In  Price  v.  Carter  (o),  the  L.  C.  said,  with  reference  to  the  last- 
mentioned  Act,  "  I  have  always  conceived  that  the  parol  demurred 
in  equity  in  those  cases  only  in  which  it  would  have  demurred  at 
law ;  the  origin  and  limits  of  this  course  at  law  are  well  explained 
in  Flasket  v.  Beehy  {p),  and  the  cases  there  put,  of  the  parol  de- 


ing  cause. 


Parol  de- 
murring^. 


(e)  Taylor  r,  Coatet,  8  Ha.  263. 

(/)  3  Bac.  Ab.  616 ;  Bennett  v.  Ed- 
wards ^  2  Vem.  392 ;  Levin ff  v.  Lady 
Caverletjj  Pre.  Ch.  229;  Kewbury  v. 
Marten,  16  Jur.  166,  V.  0.  Cranworth ; 
Set.  Deo.  341,  ed.  2  ;  714,  1114,  ed.  4  ; 
Bennett  v.  Harfort,  19  W.  R.  428,  V.  0. 
Stuart ;  Gray  v.  BeU,  30  W.  R.  606 ;  46 
L.  T.  621,  Fry,  J. ;  Melhr  r.  Porter,  26 
Ch.  D.  168,  Kay,  J. 

{fj  Foster  t.  Parhety  8  Ch.  D.  147,  R. 

(A)   Williamson  v.  Gordon,  19  Ves.  114. 

(i)  Bichmond  v.  Tayleur,  1  P.  Wms. 
736  ;  Bennett  v.  Lee,  2  Atk.  631. 


(k)  Bennett  y.  Lee,  sup,;  Fountain  v. 
Cainey  1  P.  Wms.  604  ;  Napier  y.  FJUny* 
ham,  2  ib,  401. 

(I)  Mallaek  y.  Gallon,  3  ib.  362  ;  Zyne 
V.  Willis,  ib.  n. ;  Bishop  of  Winchester  y. 
Beavor,  3  Yes.  317 ;  Williamson  y.  Gordon, 
sup, ;  Eelsall  y.  K,  2  My.  &  K.  409, 
414. 

(m)  3  Bac.  Ab.  616. 

(#i)  1  Dan.  C.  P.  164,  ed.  6;  179,. 
ed.  6. 

(o)  Price  y.  Carver,  3  My.  &  Cr.  157 ; 
SeholcJUld  y.  Eeajield,  7  Sim.  669 ;  8  ib, 
470. 

{p)  4  East,  486. 
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murring,  have  no  reference  to  the  cases  in  equity,  in  which  a  day 
ifi  given  an  infant  to  show  cause ;  indeed,  the  shape  of  the  decree  Price  v. 
in  the  two  cases  is  perfectly  diflFerent ;  when  the  parol  demurs  in  *"''^' 
equity  nothing  is  done  to  affect  the  infant ;  but  when  a  day  is 
given  the  decree  is  complete ;  but  the  infant  has  a  day  given  to 
show  cause  against  it,  and  if  he  do  not  show  good  cause  within  the 
time  specified,  he  is  bound.  In  some  cases,  indeed,  the  distinction 
is  most  apparent,  the  Court  deciding  that  the  parol  did  not  demur, 
and  therefore  making  the  decree,  but  giving  the  infant  a  day  to 
show  cause.  All  cases  of  foreclosure  and  partition,  and  all  others 
in  which  a  conveyance  is  required  from  an  heir,  except  those  in 
which  the  parol  would  demur  at  law,  are  cases  in  which  a  day  is 
given,  but  the  parol  does  not  demur.  Of  all  such  cases  the  statute 
takes  no  notice,  and  affords  no  remedy  for  them,  except  that  by  the 
11th  section  it  enables  the  Court  to  take  from  the  infant  the  legal 
estate  of  property  decreed  to  be  sold  for  the  payment  of  debts,  but 
for  that  purpose  only.  In  all  other  cases  in  which  a  conveyance  is 
required  from  an  infant,  the  law  remains  as  before,  and  the  practice, 
therefore,  must  remain  the  same ;  there  must  be  a  decree  for  the 
infant  to  convey  at  twenty-one,  and  he  must  have  a  day  to  show 
cause  as  before."     See  (q). 

Under  special  circumstances,  the  Court  will  refuse  a  decree  of  Foreolosare 
foreclosure  against  an  mtant,  as  m  a  case  m  which  a  mortgage  was  refused, 
assumed  to  be  made  under  a  power,  and  it  was  a  question  whether 
the  power  was  well  exercised  (r) ;  and  in  another  case  («),  in  which 
the  security  was  defective,  but  the  heir  was  bound  to  make  further 
assurance  by  his  ancestor's  covenant.  In  the  latter  case  the  Court 
ordered  the  account  to  be  taken,  and  a  day  appointed  for  payment, 
and  in  case  of  default  the  mortgagee  was  to  be  let  into  possession, 
and  the  infant,  on  attaining  twenty-one,  was  to  convey,  unless, 
within  six  months,  he  showed  good  cause  to  the  contrary. 

If  the  infant  be  the  plaintiff,  and  bring  his  action  by  his  guardian 
to  redeem,  and  a  day  is  given  for  that  purpose,  and  default  made 
in  payment,  and  the  action  consequently  dismissed,  which,  as  herein- 
after stated  (t),  is  tantamount  to  a  foreclosure,  it  does  not  seem 
dear  whether  the  infant  will  be  bound,  or  wiU  have  six  months 
after  he  comes  of  age  to  show  cause  (u). 

(g)  Mellor  Y.  T&rter,  tup,  (t)  Inf.  p.  1187. 

(r)  Sayle  y.  Freeland,  2  Vent.  350.  (w)  See  Gregory  y.  Moleeworth^  3  Atk. 

{»)  Spencer   y.   Boyes,    4    Yes.    370 ;  626 ;  Napier  y.  Effingham,  tup, 
Oldaker  y.  Retford,  2  L.  J.  Gh.  47. 
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Sale  without 
infantas  oon- 
caireDce. 


No  day  to 
show  cause 
unless  con- 
veyance re- 
quired, 


or  under 

1  Wm.  rv. 

0.  47,  2  &  3 
Vict.  0.  60, 
11  &  12  Vict, 
c.  87. 


It  has  been  alreadj  stated,  that  in  case  of  infancy,  a  sale  shoidd 
be  prayed  by  the  mortgagee  (a?),  by  which  the  infant  will  be 
bound  (f/) ;  and  the  practice  has  been  that  if  the  infant  is  decreed 
to  join  in  the  conveyance  when  of  age,  a  day  will  be  given  him 
after  he  comes  of  age,  within  which  he  may  show  cause  to  the  con- 
trary (s).  But  if  the  mortgagee  is  wUling  to  dispense  with  the 
infant's  concurrence,  a  sale  may  be  made  without  him,  and  conse- 
quently a  day  need  not  be  given  him  (a) ;  and  according  to  a  deci- 
sion of  the  V.  C.  of  England,  the  infant  heir  may  be  decreed  to 
join  in  the  conveyance  under  s.  11  of  1  Wm.  IV.  c.  47,  with)3ut 
having  a  day  to  show  cause,  though  the  suit  be  not  for  administra^ 
tion,  but  merely  to  compel  a  sale  of  the  property  (6). 

It  would  seem  that  a  day  to  show  cause  is  not  required,  imless  a 
conveyance  is  directed,  either  in  form  or  substance  (c) ;  or  where 
the  estate  descended  to  the  infant  heir,  subject  to  a  lien  or  equitable 
charge  (rf). 

And  with  respect  to  sales  of  mortgaged  estates,  made  in  suits 
for  the  payment  of  debts  under  1  Wm.  IV.  c.  47,  s.  12,  2  &  3 
Vict.  c.  60,  and  11  &  12  Vict.  c.  87,  it  is  clear  that  the  infant  haa 
no  longer  a  day  to  show  cause.  And  under  the  Trustee  Act, 
1850  {e)y  which  enables  the  Court  to  make  a  conveyance  in  the  case 
of  an  infant  heir  or  devisee,  a  day  to  show  cause  would  seem  not 
to  be  required  (/). 


Married 
woman. 


(6.)  Foreclosure  against  marned  women. 

Even  apart  from  the  Married  Women's  Property  Act,  1882  (^), 
the  same  reasoning  did  not  apply  in  the  case  of  coverture,  as  of 
infancy,  for  the  law  considered  that  a  woman,  on  her  mairiage, 


{x)  Sup.  p.  1076. 

(y)  Booth  V.  Itieh,  1  Vem.  295 ;  Schole- 
JUld  V.  BeaJUld,  7  Sim.  669 ;  8  t*.  470. 

(2)  Cook  V.  Parsonsy  2  Vem.  429; 
Pre.  in  Ch.  184 ;  Fountain  y.  Caine,  1 
P.  Wms.  604 ;  Adams  v.  Gould,  2  Dick. 
443;  and  Price  v.  Carver,  3  My.  &  C. 

157. 

(a)  Cook  y.  Parsons,  sup. 

(b)  ScholeJUld  y.  Heajield,  sup.  But 
see  the  judgment  in  Price  v.  Carver, 
sup. 

(c)  Sheffield  y.  Duchess  of  Bucks,  "West, 
t.  Hardw.  682 ;  Clinton  y.  Bernard,  Dru. 
287 ;  Hutt<m  y.  Ifayne,  3  J.  &  L.  586  ; 


9  Ir.  £q.  B.  343 ;  Tilson  y.  Lavder,  2 
Dr.  &  W.  285 ;  Mahon  y.  Dawson,  ib. 
286,  n. ;  JTalsh  v.  Trevannion,  16  Sim. 
180.  And  see  Re  Williams'  Estate,  5  Do 
G.  &  S.  515. 

(cC)  Brookjield  y.  Bradley,  Jac.  682. 

\e)    13  &  14  Vict.  c.  60,  s.  30. 

(/)  Fish.  Mtg.  1087,  ed.  3;  986,  ed.  4; 
Bowra  y.  Wright,  4  De  G.  &  S.  266  ;  16 
Jur.  981.  See,  howeyer,  Newbury  y. 
Martin,  ib.  166  ;  and  Hancock  y.  J7.  Set. 
Dec.  387,  ed.  2 ;  677,  689,  ed.  3.  And 
see  inf.  p.  1084. 

(^)  46  &  46  Vict.  c.  75. 
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reposed  in  her  husband  suflSoient  authority  to  protect  her  interests, 

and  therefore  a  decree  of  foreclosure  against  a  married  woman  and 

her  husband,  of  the  right  of  redemption  in  the  wife,  was  binding, 

and  she  was  not  allowed  a  day  after  discoverture  (A).    If,  however, 

the  mortgaged  estate  (the  mortgage  being  an  equitable  one)  was 

sold  under  a  decree,  the  Court  had  no  power  to  compel  the  feme 

covert  mortgagor  to  convey  to  the  purchaser,  though  she  seems  to 

become  a  trustee  within  1  Wm.  IV.  c.  60  (/). 

The  usual  decree  is  made  in  the  case  of  a  married  woman ;  it  Usual  decree. 

cannot  be  immediate  even  by  consent  (k). 

In  a  suit  for  foreclosure  of   the  wife's  leaseholds,  where  the  Where  hua- 

»     'I  • 

husband  had  become  insolvent,  a  right  of  redemption  was  given  solvent.' 
to  the  wife,  as  well  as  to  the  assignees  of  the  husband ;  and  the 
same  right  was  given  in  the  case  of  a  mortgage  of  the  wife's  real 
estate  (/). 

The  estate  of  the  husband  or  wife,  as  the  case  may  be,  will  be 
indemnified  out  of  the  estate  of  the  other  of  them  for  whose 
benefit  the  money  was  raised  (m)« 

As  to  judgments  against  the  separate  estate  of  a  married  woman,  Judgments  v, 

11     /  V  separate 

see  generally  («).  estates. 


(7.)  8ak  under  the  Conveyancing  and  Law  of  Property  Acty  1881. 

15  &  16  Vict.  c.  86,  s.  48,  which  enabled  the  Court  to  sell  in  a  Sale  of 
foreclosure  suit  is  repealed  (/?),  and  by  s.  25  of  the  Conveyancing  properdin 
and  Law  of  Property  Act,  1881,  any  person  entitled  to  redeem  S^^osure 
mortgaged  property  may  have  a  judgment,  or  order  for  sale  *<'• 
instead  of  for  redemption  in  an  action  brought  by  him  either  for 
redemption  alone,  or  for  sale  alone,  or  for  sale  or  redemption,  in 
the  alternative  {q). 

In  any  action,  whether  for  foreclosure,  or  for  redemption,  or  for 


(A)  MaUaekY.Oalton,  3  P.  Wms.  352.  701.    And  see  Lewis  y.  Poole,  3  Giff. 

(v)  Jordan  v.  Jones,  2  Ph.  170;    16  636;  8  Jur.  N.  S.  636. 

L.  J.  Ch.  93.    And  see  Sees  y.  Keith,  11  (m)  Wilkinson  v.  Beale,  1  L.  J.  Ch.  89, 

Sim.  388.  V.  0.  E. ;  Gray  y.  Bowman,  27  t*.  702  ; 

{k)  Harrison  y.  Kennedy,  10  Ha.  App.  6  W.  R.  671,  V.  G.  Einderslej.    And 

61.  seewi/.  p.  1167. 

(Q  Oleaves  y.  Paine,  1  De  G.  J.  &  S.  (»)  Sup,  pp.  224,  225  and  232. 

87;  9  Jur.  N.  S.  366.    And  see^zp.  (j?)  44  &  45  Ylct.  c.41,b.  25,sub-B.6. 

Paine,  3  De  G.  J.  &  S.  468 ;  9  Jur.  N.  S.  (q)  Sub-s.  1. 

C. — ^VOL.  !!•  Z 
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Bale,  or  for  the  raising  and  payment  in  any  manner  of  mortgage 
money,  the  Court,  on  the  request  of  the  mortgagee,  or  of  any 
person  interested  either  in  the  mortgage  money  or  in  the  right  of 
redemption,  and,  notwithstanding  the  dissent  of  any  other  person, 
and  notwithstanding  that  the  mortgagee  or  any  person  so  interested 
does  not  appear  in  the  action,  and  without  allowing  any  time  for 
redemption  or  for  payment  of  any  mortgage  money,  may,  if  it 
thinks  fit,  direct  a  sale  of  the  mortgaged  property,  on  such  terms 
as  it  thinks  fit,  including,  if  it  thinks  fit,  the  deposit  iu  Court  of 
a  reasonable  sum  fixed  by  the  Court,  to  meet  the  expenses  of  sale 
and  to  secure  performance  of  the  terms  (r). 

But,  in  an  action  brought  by  a  person  interested  in  the  right 
of  redemption  and  seeking  a  sale,  the  Court  may,  on  the  application 
of  any  defendant,  direct  the  plaintiff  to  give  such  security  for  costs 
as  the  Court  thinks  fit,  and  may  give  the  conduct  of  the  sale  to  any 
defendant,  and  may  give  such  directions  as  it  thinks  fit  respecting 
the  costs  of  the  defendants  or  any  of  them  (a). 

In  any  case  within  this  section  the  Court  may,  if  it  thinks 
fit,  direct  a  sale  without  previously  determining  the  priorities  of 
incumbrancers. 

This  section  applies  to  actions  brought  either  before  or  after  the 
commencement  of  the  Act,  and  does  not  extend  to  Ireland. 

An  order  for  sale  under  this  section  can  be  made  after  decree, 
and  at  any  time  before  foreclosure  absolute  (t). 

A  person  interested  in  the  redemption  can  make  the  application 
for  sale  at  any  time  before  trial  (m),  but  where  the  mortgagees 
oppose,  a  reserved  price  will  be  fixed  sufficient  to  cover  the 
mortgages,  and  the  plaintiff  must  give  security  for  the  costs  of  sale, 
but  the  conduct  was  given  to  the  plaintifiE  as  most  interested  (m). 

Where  a  mortgagee  asks  for  a  sale,  the  mortgagor  not  appearing, 
the  Court  directs  an  accoimt  of  what  is  due,  and  then  a  sale  of 
sufficient  property  to  satisfy  the  debt  (x). 

Where  foreclosure  only  was  claimed,  the  Court  refused  to  order 
a  sale  of  the  mortgaged  property  in  the  absence  of  the  mortgagor, 
who  had  no  notice  of  the  application  for  a  sale  (y). 

Under  s.  25  (2),  the  Court  has  power  to  direct  a  sale,  though 

(r)  44  &  45  Vict  c.  41,  s.  26,  sub-s.  2.  («)  TFoolley  v.  Coleman,  ib,  88,  Fry,  J. 

(«)  Ib.  8ub-B.  3.  W  JTade  v.  Wihon,  22  Oh.  D.  236, 

(t)    Union  Bank  of  London  v.  Ingram,  Fry,  J. 

20  Ch.  D.  463,  C.  A. ;   Weston  y , David-  ijf)  South-Western    District   Dank    v. 

«ow,  W.  N.  1884—28,  V.  0.  HaU.  Turner,  31  W.  R.  113,  V.  0.  Baoon. 
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the  mortgaged  property  consists  only  of  an  equity  of  redemption, 
and  although  prior  mortgagees  are  not  parties  to  the  action  {y). 
The  Court  has  no  power  under  Ord.  LV.  r.  3  (f ),  to  order  a  mort- 
gage of  real  estate  in  an  administration  action  before  decree  (2). 

(8.)   Confirmation  of  Saks  Act, 

A  mortgagee  may  sell  by  avaiKng  himself  of  the  Confirmation  25  &  26  Vict. 
of  Sales  Act  (25  &  26  Vict.  c.  10),  by  which  every  trustee  and 
other  person  at  or  aiter  the  passing  of  the  Act  authorized  to  dispose 
of  land  by  way  of  sale,  exchange,  partition,  or  enfranchisement, 
may,  unless  forbidden  by  the  instrument  creating  the  trust  or 
power,  but  not  without  the  previous  sanction  of  the  Court  of 
Chancery,  so  dispose  thereof  with  an  exception  or  reservation  of  ^^^  ^^'^^\ 
any  minerals,  and  with  or  without  rights  and  powers  of  or  inci-  minerals, 
dental  to  the  working,  getting,  or  carrying  away  of  such  minerals, 
or  may  (unless  forbidden  as  aforesaid)  dispose  in  like  manner  of  andofmine- 
the  minerals  with  or  without  such  rights  or  powers  separately  from  sorfaoe. 
the  residue  of  the  land,  and  in  either  case  without  prejudice  to  any 
future  exercise  of  the    authority  with  respect  to  the  excepted 
minerals  or,  as  the  case  may  be,  the  imdisposed-of  land. 

The  sanction  of  the  Court  may  be  obtained  on  the  petition  in  a  Petition  for 
summary  way  of  the  trustee  or  other  person  authorized  to  dispose 
of  the  land,  and  the  sanction  once  obtained  extends  to  dispositions 
to  be  made  from  time  to  time  of  any  lands  comprised  in  the  order 
without  further  application  to  the  Court  {a). 

The  Act  extends  to  mortgagees  with  power  of  sale,  and  a  mort-  ^°f?:^f®^ 

Wii<nin  AXiX)* 

gagee  may  obtain  an  order  under  it,  although  he  has  already  com- 
menced and  set  down  for  hearing  a  suit  for  foreclosure,  and  the 
Court,  on  being  satisfied  that  the  sale  of  the  surface  separately 
from  the  minerals  will  be  more  productive,  will  make  the  order, 
notwithstanding  the  objection  of  subsequent  incumbrancers,  and 
even  without  requiring  them  to  be  served  with  the  petition  (6). 

(9.)  Sale  under  the  Trustee  Acts^  1850  and  1852. 

The  Trustee  Act,  1850,  directs  (c),  that  when  a  decree  shall  have  Sale  for  pay- 
been  made  by  any  Court  of  Equity,  directing  the  sale  of  any  lands  ^^^.^ 

(y)  OHppt  Y.  JToad,  61  L.  J.  Ch.  584,  (b)  Beaumont's  Mtg,   Tr,   12  Eq.  86, 

Kay,  J.  V.  0.  Malins;   WilhintofCi  Mtg ,  13  t*. 

(«)  :Re   Walley,  W.  N.    1884  —  144,  634,  V.  C.  Wiokens. 

Kay,  J.  {e)   13  &  14  Vict.  c.  60,  8.  29. 

(a)  S.  2. 

z2 
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for  the  payment  of  the  debts  of  a  deceased  person,  every  person 
seised  or  possessed  of  such  lands,  or  entitled  to  a  contingent  right 
therein  as  heir,  or  under  the  will  of  such  deceased  debtor,  shall  be 
deemed  to  be  so  seised,  possessed,  or  entitled,  upon  a  trust  within 
the  meaning  of  the  Act ;  and  the  Court  may  discharge  the  con- 
tingent right  under  the  will  of  such  deceased  debtor  of  any  unborn 
person. 
Deoree  for  And  the  Trustee  Act  of  1852,  directs  (d )  that  when  any  decree 

purpose.  or  order  shall  have  been  made  by  any  Court  of  Equity,  directing 

the  sale  of  any  lands  for  any  purpose  whatever,  every  person  seised 
or  possessed  of  such  land,  or  entitled  to  a  contingent  right  therein, 
and  bound  by  the  decree  or  order,  shall  be  deemed  to  be  seised, 
possessed,  or  entitled  within  the  Act  of  1850 ;  and  the  Court  may, 
if  it  thinks  fit,  make  a  vesting  order  of  such  lands,  which  shall  be 
as  effectual  as  a  proper  assurance  made  by  a  person  free  from  di£h 
ability. 
Sale  for  costs.  A  sale  for  payment  of  costs  was  not  within  the  Act  of  1850  (e), 
but  is  within  the  Act  of  1852  (/). 


(10.)  Foreclosure  under  the  Liquidation  Act^  1868. 

81  &  32  Vict.  By  31  &  32  Vict.  c.  68,  s.  12,  it  is  provided,  for  facilitating  the 
claims  of  secured  creditors,  that  in  any  case  of  bankruptcy, 
arrangement,  or  winding  up  within  the  Act,  any  person  being,  or 
claiming  to  be,  a  creditor  on  the  estate  in  liquidation,  and  holding 
or  claiming  a  security,  charge,  or  lien  on  the  assets  of  the  estate, 
^^'^^^^y  may,  without  suit,  give  notice  in  writing  to  the  liquidators  and  the 
creditor.  debtor,  stating  his  debt  or  demand,  and  the  security,  charge,  or 

lien  which  he  holds  or  claims ;  and  requiring  payment  of  his  debt 
or  demand  within  a  time  therein  specified,  not  being  less  than  six 
months  from  the  delivery  of  the  notice. 

Unless  the  liquidators  within  the  time  specified  either  comply 

with  the  notice,  or  give  to  the  creditor  a  counter  notice  to  the  effect 

that  they  dispute  his  right  to  the  security,  charge,  or  lien,  held  or 

claimed  by  him,  then  from  and  after  the  expiration  of  the  time 

premwef  to      sp^cifi^d,  the  creditor  shall  be  entitled  and  bound  to  retain  and 

be  retained      accept  in  full  and  final  satisfaction  of  the  debt  or  demand  stated  in 

faction.  his  notice,  that  portion  of  the  assets  on  which  he  holds  or  claims 

(rf)  15  &  16  Vict.  c.  56,  8.  1.  (/)  Lew.  Tr.  893,  ed.  7.. 

\e)    JFesion  v.  Filer,  5  De  G.  &  S.  608. 
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the  security,  charge,  or  lien,  and  all  right  and  title  of  the  liquidators 
and  debtor  therein  shall  thenceforth  be  foreclosed. 

The  liquidators  and  debtor  shall,  at  the  cost  of  the  estate,  exe- 
cute and  do  all  things  necessary  or  proper  for  vesting  in  the 
creditor  such  portion  of  the  assets  as  aforesaid,  free  from  all  right 
of  redemption  by  such  liquidators  or  debtor. 


(11.)  Foreclosure  or  sale  against  the  Crovm, 

Where  the  equity  of  redemption  escheats  or  becomes  forfeited  to 
the  Crown,  a  decree  of  foreclosure  cannot  be  obtained,  and  if  the 
legal  estate  has  escheated  or  become  forfeited,  the  Court  will  not 
order  a  sale,  imless  in  an  administration  suit  {g).  But  the  Court 
will  give  substantial  relief  by  decreeing  that  the  mortgagee  shall 
hold  until  redeemed  by  the  Crown  (A),  or  the  mortgagee  may 
memorialise  the  Treasury.  And  if  the  estate  has  been  sold  under 
an  extent  of  the  Crown,  the  Court  will  order  the  equitable  incum- 
brances to  be  paid  out  of  the  proceeds  {%).  If  the  estate  is  decreed 
to  be  sold  in  an  administration  suit,  as  against  the  Crown  having  in  adminis- 
the  legal  estate  by  escheat,  liberty  will  be  given  to  the  purchaser  ^  ^  ^**' 
to  apply  to  the  Crown  for  a  grant,  and  he  will  be  decreed  to  hold 
the  property  in  the  mean  time  as  his  own  {k). 

If  the  mortgagor  dies  without  heir,  and  the  legal  estate  is  in  a  Legal  estate 
trustee,  then  there  is  no  f oimdation  for  any  claim  of  the  Crown  by  "^  *  truatee. 
escheat,  and  the  Court  will  decree  a  sale  in  favour  of  an  equitable 
mortgagee  (/). 

Where  the  mortgagor's  interest  in  leaseholds  was  forfeited  to  Leaseholds, 
the  Crown  for  felony,  the  decree  against  the  Crown  was  sale,  not 
foreclosure  (m). 

33  &  34  Vict.  c.  23  (w)  abolishes  forfeiture  for  treason  or  felony,  Forf eitnre  for 
and  vests  the  real  and  personal  property  in  administrators  ap-  few\iJ>. 
pointed  by  the  Crown  (o) ;  and  until  an  administrator  is  appointed,  lifl^od* 
it  enables  an  interim  curator  appointed  by  justices  [p)  to  sue  and 

{g)  Hodge  v.  Alt.  Gen,  3  Y.  &  C.  342  ;  (*)  Casberd  v.  Ward,  Dan.  238  ;  S.  0. 

Bogert  t.  MauU,  1  Y.  &  0.  0.  0.  4.  But  6  Pri.  411,  478. 

see  Preseott  y.  Tyler,   1  Jur.  470 ;  2  ib,  [k)  Rogers  t.  Maule,  eup. 

870,  M.  E.  (0   I*rescoU  v.  Tyler,  tup,     See  Scott  v. 

(A)  Modge    v.    Att.   Gen.    tup.     See  Jtobarts,  4  W.  B.  499,  M.  B. 

Hancock  r,  Att.  Gen.  12  W.  E.  569  ;  10  (m)  Bartlett  v.  Meet,  12  Eq.  396,  M.  E. 

Jut.   N.    S.   657,   V.    C.    Einderaley ;  (n)  Sup.  p.  45. 

Sutton  y.  Smith,  cited  ib,  n. ;   Eeeve  y.  (o)  Ss.  9,  10. 

AU.  Gen.  2  Atk.  223.  \p)  S.  21. 
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defend  actions  (q).  It  is  apprehended  that  the  decree  would  now 
be  against  the  administrators  or  interim  curator,  and  in  the  usual 
form  (r). 

(12.)  Foreclosure  or  sale  in  bankruptcy. 

For  sale  or  foreclosure  in  bankruptcy  generally,  see  sup.  p.  426. 

It  is  doubtful  whether  the  Court  of  Bankruptcy  can  direct  a 
sale  at  the  instance  of  an  equitable  mortgagee,  if  the  prior  mort- 
gagee does  not  consent  {s) ;  but  with  the  consent  of  the  mortgagee, 
an  order  may  be  made  by  the  Bankruptcy  Court  for  the  delivery 
of  the  premises  to  him  (/). 

Where  a  mortgagor  becomes  bankrupt  pending  the  suit,  the 
trustee  in  bankruptcy  is  not  bound  by  a  decree  for  foreclosure  in 
his  absence  (m)  ;  but  in  a  similar  case,  where  the  trustee  disclaimed, 
and  neither  mortgagor  nor  his  trustee  appeared  at  the  hearing,  the 
mortgagee  was  held  entitled  to  a  judgment  for  foreclosure  absolute 
against  the  trustee,  and  to  the  ordinary  judgment  for  foreclosure 
against  the  mortgagor  (x). 


The  assignee 
of  the  mort- 
gagee. 


Assignee  of 
mortgagee 
pendente  lite. 


(13.)  Parties  to  an  action  of  foreclosure. 

It  is  requisite  to  consider  what  parties  are  necessary  to  an  action 
f pr  foreclosure  or  sale.  The  general  rule  of  the  Court  is,  that  all 
persons  having  an  interest  in  the  mortgage,  security  or  equity  of 
redemption  must  be  made  parties. 

The  mortgagee,  or  persons  claiming  under  him,  will  be  the 
plaintiflE  or  plaintiffs. 

Where  the  mortgagee  has  assigned  his  mortgage  inter  vivoSj 
such  assignee  (or  the  last  assignee,  if  there  have  been  several 
assignments)  may  alone  foreclose,  without  bringing  the  original 
mortgagee  (or  the  intermediate  assignees)  before  the  Court  (y). 

If  after  the  institution  of  a  foreclosure  suit,  but  before  a  decree, 
the  plaintiff  assign  his  interest,  and  such  assignee  again  assign  by 
way  of  sub-mortgage,  and  then  the  assignee  and  his  sub-mortgagee 
join  in  reviving  the  suit,  and  the  assignee  then  becomes  insolvent, 
the  sub-mortgagee  may  alone  by  supplemental  action  bring  the 


(q)  33  &  34  Vict.  c.  23,8.24. 
(r)  But  see  Set.  Dec.  1044,  ed.  4. 
(«)  Re  Thomson,  1  Fonbl.  Rep.  in  Bk. 


29. 


(0  Bxp,  Fletcher,  9  Oh.  D.  381,  0.  A. 


(tt)   Woody.  SuiT,  19  Beav.  561. 
{x)  English  y.  Barlow,  48  L.  T.  188, 
Pearson,  J. 

(y)  1  Dan.  0.  P.  176,  191,  od.  6. 
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assignees  in  insolvenoj  before  the  Court,  and  obtain  the  benefit  of 
the  foreclosure  suit  (z). 

One  of  several  mortgagees  may  foreclose,  though  the  others  will  One  of  flerepal 
not  join,  but  the  others  must  be  made  defendants  (a). 

Where  one  of  several  cestui^  que  trust  of  the  mortgage  money  Cestui  que 
sues  for  foreclosure,  the  rest  must  be  parties  (b) ;  but  a  person  g^g^  ^i^bt, 
entitled  to  part  of  the  mortgage  money  cannot  bring  his  action  of 
foreclosure  for  an  aliquot  part  of  the  estate  (c). 

In  a  subsequent  chapter  (d),  it  will  be  explained  that  in  what-  Executor  of 
ever  form  the  money  is  made  payable,  it  wiU  belong  to  the  "«^*«^- 
executor,  and  that  the  heir-at-law  of  a  mortgagee  in  fee  is  a  trustee 
of  the  estate  for  the  personal  representative.     It  is,  therefore,  good 
ciause  of  demurrer  to  an  action  of  foreclosure  by  the  heir  of  the 
mortgagee,  that  the  executor  of  the  mortgagee  is  not  a  party  (^), 
and  even  if  the  action  be  not  demurred  to,  but  it  comes  out  in  the 
course  of  the  hearing,  that  the  executor  is  not  a  party,  the  plaintiff 
cannot,  it  seems,  be  permitted  to  proceed  (/).     But,  nevertheless, 
if  the  cause  proceed,  and  a  decree  is  obtained  by  the  heir  of  the 
mortgagee  without  the  executor,  it  will  be  binding  on  the  mort- 
gagor ;  and,'  it  seems,  the  heir  of  the  mortgagee  may  either  pay 
the  mortgage  debt  to  the  personal  representative  or  give  up  the 
estate  (g).     There  is  an  exception  in  the  case  of  a  Welsh  mortgage,  Welsh  mort- 
as  an  indulgence  to  the  plaintifiE  (/<).  ^^®' 

The  personal  representatives  of  the  original  mortgagee  must  be 
parties  to  the  suit  of  his  sub-mortgagee  to  foreclose  the  original 
mortgagor  in  respect  of  their  right  to  redeem  the  sub-mort-  Sub-mort- 
gagee (0  ;    and  also  the  personal  representatives  of  an  unpaid  ^^\ 
vendor  of  real  estate  to  a  suit  by  the  trustees  of  his  personal  estate  vendor, 
for  foreclosure  (k). 

The  person  in  whom  the  legal  security  is  vested  must  be  either  a  Legal  holder 

of  security. 


(z)    Ward  v.  Forresty  10  Beav.  652. 

(a)  Luke  y.  S.  Kensington  Hotel  Co.  11 
Ch.  D.  121,  0.  A. ;  reversing  7  t*.  789, 
J.  Fry. 

{h)  Lowe  V.  Morgan^  1  Bro.  C.  C.  368. 
But  see  Montgomerie  v.  Bath,  3  Yes. 
660 ;  and  Pow.  Ktg.  964,  N.  C.  But 
see  Jonee  v.  Fugh,  12  Sim.  470 ;  1  Ph. 
96 ;  Fish.  Mtg.  834,  ed.  4. 

(e)  Fainter  v.  £arl  of  Carlisle,  1  S.  & 
S.  423: 

W  i«/.p.  1121, 

(e)  Freak  v.  Searsag,  1  Ch.  Ga.  61 ; 


2  Freem.  180 ;  6  Bao.  Ab.  101 ;  tit. 
Mtg.  E.  7 ;  £UU  v.  Guavas,  2  Oh.  Oa. 
160 ;   Wynn  v.  Littleton,  ib,  61. 

(/)  Meeker  v.  Tanton,  2  ib.  29;  3 
Bac.  Ab.  101. 

(g)  Clerksoti  v.  Bowyer,  2  Vem.  60; 
Gobe  and  Wife  v.  Earl  of  Carlisle,  cited 
in  Clerkson  v.  Bowyer,  sup.  And  see  6 
Bac.  Ab.  102 ;  tit.  Mtg.  E.  7. 

(A)  Longuet  v.  Scawen,  1  Ves.  8.  406. 

(»)  JSobart  v.  Abbott,  2  P.  Wms.  642. 

(*)  Cave  V.  Cork,  2  T.  &  C.  C.  0. 
130. 
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Setttement 
by  mort- 
gagee. 

Kortgagor. 


Sab-mort- 
gagee. 


Mortgagor 
of  part  of 
the  estate. 


Surety. 


Distinct 
estates  of 
distiiict 
mortgfagors. 

Executor  of 
mortgagor. 


co-plaintiff  (/),  or  a  defendant  (m) ;  whether  the  legal  interest  is 
under  the  original  mortgage  (w),  or  hy  aasignment  (o),  or  hy 
devise  (p). 

And  where  the  mortgagee  has  settled  the  security,  the  first 
tenants  in  tail,  at  least,  must  be  brought  before  the  Court  (q). 

The  mortgagor,  and  persons  claiming  under  him,  will  be  the 
defendants. 

In  mortgages  of-  real  estate,  whether  in  fee  or  for  a  term  of 
years,  the  mortgagor,  if  not  bankrupt  (r),  or  his  heir  («),  is  an 
absolutely  necessary  party  in  a  suit  for  foreclosure  {t)  or  sale ; 
also  the  trustee  of  the  mortgagor  to  bar  dower  {u). 

But  the  mortgagor  need  not  be  a  party  in  a  redemption  or  fore- 
closure suit  between  the  mortgagee  and  his  derivative  or  sub- 
mortgagee (ir). 

Where  a  part  only  of  the  premises  is  comprised  in  the  second 
mortgage,  the  owner  thereof,  though  not  the  original  mortgagor,  is 
a  necessary  party  (y). 

The  mortgagor  of  another  estate  charged  as  a  collateral  security, 
is  a  necessary  party  (2).  But  a  surety  is  not  a  necessary  party 
where  he  is  bound  by  a  personal  covenant  only,  unless  he  have 
paid  off  part  of  the  debt  (a). 

And  where  distinct  estates  are  comprised  in  distinct  mortgages, 
the  owners,  or  their  assignees,  of  both  are  necessary  parties  (6). 

It  has  been  held  that  the  executor  of  the  mortgagor  need  not  be 
made  a  party  (c).  In  a  suit  for  the  execution  of  a  trust  for  sale  by 
way  of  mortgage,  the  executor  of  the  mortgagor  is  a  necessary 
party  (rf) ;  or  in  a  suit  by  an  unpaid  vendor  (e).    And  where  free- 


{l)  Smith  V.  Chichester,  2  Dr.  &  W. 
404;  seetV*-  1090  (ti). 

{m)  Broicne  v.  Lockharty  10  Sim.  426. 

(w)   Woody,  miliams,  4  M&d.  186. 

(o)   Wetherell  v.  Collins,  3  t*.  255. 

(p)  Hiehens  v.  Kelly,  2  Sm.  &  G.  264; 
Barile  v.  JFilkin,  8  Sim,  238.  See  Cap- 
per V.  Territtffton,  I  Coll.  103. 

{q)  Tales  v.  Hambly,  2  Atk.  237. 

(r)  Lloyd  y.  Lander,  5  Mad.  282. 

(j»)  Farmer  v.  Curtis,  2  Sim.  466. 

ij)  Howes  y.  Wadham,  Ridg.  t.  Hardw. 
199. 

(m)  Horroeks  y.  Ledsam,  2  Coll.  208. 

\x)  Set.  Dec.  1151,  ed.  4. 

(y)  Falk  y.  Clinton,  12  Vee.  48 ;  Jones 
V.  Smith,  2  Ves.  J.  372 ;  Thomycroft  v. 


Crockett,  2  H.  L.  239. 
(«)  Stokes  y.  Clendon,  3  Sw.  160,  n. 

(a)  Newton  v.  £arl  of  Egmmt,  4  Sim. 
674  ;  Oedye  v.  Matson,  26  Beav.  310. 

(b)  Ireson  v.  Ifenn,  2  Cox,  425 ;  ChoU 
tnondeley  y.  Clinton,  2  J.  &W.  134;  Exp, 
Carter,  Amb.  733. 

(c)  Buncombe  y.  Mansley,  3  P.  Wma. 
333,  n. ;  5  Bac.  Ab.  101 ;  FcIIt.  Brown, 
2  Bro.  C.  C.  276 ;  Bradshaw  y.  Outram, 
13  Yes.  234.    But  see  Scholejield  y.  Hea- 

field,  7  Sim.  667 ;  Grace  y.  Lord  Mount- 
morris,  2  Dr.  &  W.  432. 

(rf)  Christophers  y.  Sparke,  2  J.  &  W. 
229. 

(e)  Cave  y.  Cork,  2  Y.  &  C.  C.  0.  130. 
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holds  and  leaseholds  are  comprised  in  the  same  mortgage,  hoth 
heir  and  executor  are  necessary  parties  (/).  In  the  case  of  {g)  a 
mortgage  for  a  long  term  of  years  created  by  a  tenant  in  fee,  the 
executrix  was  made  a  party  to  the  bill,  which  was  dismissed  as 
against  her,  and,  bf/  consent,  without  costs.  In  an  action  for  sale, 
however,  after  the  death  of  the  mortgagor,  the  personal  representa- 
tive should  be  a  party  (h),  because  the  personal  estate  must  be  first 
applied.  The  personal  representative  of  the  mortgagor  is,  of  Term  or 
course,  a  necessary  party  m  a  smt  for  foreclosure  of  a  term,  or 
other  chattel  (t) ;  but  not  in  a  suit  between  a  mortgagee  and 
volunteers  under  a  voluntary  settlement  of  the  mortgagor  (A-). 

8o  where  the  plaintiff  is  the  transferee  of  a  mortgage  of  a  lease  Renewal  of 
for  lives,  the  representative  of  the  mortgagor  should  be  a  party,   ^*^* 
for  the  estate  may  be  chargeable  with  the  fine  and  expenses  of 
renewal  (/). 

When  the  mortgage  is  in  fee,  and  falls  within  Locke  King's  Looke  King's 
Act  (iw),  it  may  be  contended  that  the  executor  need  not  be  a 
party ;  but  the  better  opinion  is,  that  as  an  account  of  the  debt  is 
always  directed,  the  executor  ought  to  be  made  a  party. 

So  the  personal  representative  of  the  mortgagor  will  be  a  neces-  Exoneration 
sary  party  where,  by  his  will,  the  realty  is  to  be  exonerated  out  of  ^^^  ^f  p^. 
the  personalty  (n) ;  unless  the  mortgagor  has  been  dead  many  flo^*7- 
years,  and  the  mortgaged  estate  is  regarded  as  the  only  available 
property  (») ;  and  similarly  in  the  case  of  a  deceased  partner,  whose 
estate  was  liable  to  exonerate  the  realty  (o). 

The  personal  representative  of  a  deceased  tenant  for  life,  who  Executors  of 
took  under  the  mortgagor's  will,  is  not  a  necessary  party  (p) ;  but  uf^^      ^^ 
he  is  a  necessary  party  if  the  deceased  has  made  payments  on 
account  of  principal  (q). 

An  administrator  j^enefew/^  lite  does  not  sufficiently  represent  the  Administrator 
mortgagor's  estate,  a  general  administrator  is  a  necessary  party  (r).  -P^"^^^  '•^^• 

(/)  Mobint  T.  Hodgmm,  1  Dan.  C.  P.  (0  Gregson  v.  Hindley,   7  Jur.   248, 

272,  n.  ed.  4 ;  246,  ed.  5 ;  268,  ed.  4.  Y.  C.  E. 

(g)  Bradthaw  v.  Outram,  tup.;  Bamp'  (m)  Sup.  p.  1016. 

Jleld  y.  Vauffhaftf  Rep.  t.  Finch,  104.  (»)  Faulkner  y.  Daniel,  3  Ha.  213. 

(h)  Daniel  y.  Skipwith,  2  Bro.  C.  C.  (o)  Seho^field  y.  He^field,  sup. 

166 ;    Knight  y.  K.   3  P.   Wms.  331  ;  {p)  Wynne  y.  Slyan,  2  Ph.  302. 

SehoUfield  y.  Heafield,  tup.  {q)  Ckolmondeley    y.    Cltnton,     sup.  ; 

(f)  Wilton  y.  Joties,  2  T.  &  C.  C.  C.  Faulkner  y.  Daniel,  sup. 

244.  (r)  Ellis  y.  Deane,  Beat.  6.    And  see 

{k)  Bostock  y.  Shaw,  16  L.  J.  Ch.  267,  Cave  y.  Cork,  sup. 
V.  0.  Ejiight  Brace. 
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Tnutee  with 
legal  estate. 


Limited  An  adminifitrator  acting  under  limited  letters  sufficiently  repre- 

sents the  intestate  for  the  purpose  of  binding  the  account  {sjy  if 
the  purposes  of  the  suit  do  not  require  a  general  or  more  extensive 
representation  (t). 

Legal  estate.  The  person  seised  of  the  legal  estate  must  be  a  party  (u) ;  but 
the  mortgagee  of  an  equitable  interest  in  property  mat/  foreclose 
the  equity  of  redemption,  leaving  the  legal  title  in  a  third  party,  as 
in  the  instance  of  foreclosure  by  a  second  mortgagee  against  the 
mortgagor ;  so  a  mortgagee  of  a  reversion  in  stock,  which  is  neces- 
sarily an  equitable  interest,  may  bring  an  action  for  foreclosure 
against  the  mortgagor  alone  (x). 

In  all  cases,  however,  the  trustee  himself  must  be  made  a  party 
to  an  action  for  foreclosure  by  the  cestui  que  trmty  as  having  the 
legal  estate  (y),  and  for  the  like  reason  the  heir  of  the  mortgagee 
must  be  made  a  party  in  an  action  by  the  executors  of  the 
mortgagee  (2). 

If  the  mortgagee  devise  the  lands  in  mortgage,  and  the  money 
due  thereon  to  another,  the  heir  of  the  mortgagee  is  not  a  neces- 
sary party  (a) ;  and  if  the  devisee  make  the  heir  a  party,  he  will 
not  be  allowed  the  costs  out  of  the  estate  (6).  If,  however,  the 
devisee  of  the  mortgagee  claims  to  have  the  will  established,  or  if 
his  title  as  devisee  is  doubtful  (^),  he  must  make  the  heir  a  party 
defendant  {d).  But  the  heir  of  a  subsequent  mortgagee,  not 
having  the  legal  estate,  must  not  be  made  a  party  (e). 

Where  an  action  is  brought  by  the  transferee  of  a  mortgage  to 
compel  a  renewal  of  a  lease  for  lives,  the  heir  of  the  original  mort- 
gagee is  a  necessary  party,  because  the  lease  could  not  be  granted 
without  his  consent,  and  the  executors  of  the  mortgagor,  because 
his  estate  may  be  chargeable  with  the  costs  of  renewal  (/). 

Attorney  Where  the  heir,  being  a  necessary  party,  cannot  be  found,  the 

O^ieral. 


Heir  of 
mortgagee. 


Renewable 
leasehold. 


(*)  Davis    V.     Chanter^    2    Ph.    645 
MaeUan  v.  Dawson,  27  Bea7.  369. 

(0  Ciifuffh    T.    Dixon,    10   Sim.   564 
Oroves  v.  Lane,  16  Jur.  854,  1061,  V.  C 
Kindersley ;  Doxcdeswell  v.  i>.  9  Ch.  D 
294,  C.  A. 

(«)  Hiehens  v.  Kelly^  2  Sm.  &  G.  264 ; 
Bee«wp.  p.  1088(0. 

(x)  Slade  T.  Bigg,  3  Ha.  35,  8. 

\y)   Wood  Y.  Williams,  4  Kad.  186. 

\z)  SeoU  V.  Nieoll,  3  Rnss.  476. 

(a)  How  T.  Vigures,  1  Bep.  in  Gh.  32 ; 


1  £q.  Ga.  Ab.  318.    See  sup,  p.  870  {z)\ 

2  Ch.  Ca.  32. 

(b)  Skipp  V.  Wyatt,  1  Cox,  363 ;  Lewis 
V.  NangU,  2  Vee.  S.  430 ;  Uppington  t. 
BuUen,  2  Dr.  &  W.  184. 

(e)  Earl  of  MaeeUsJield  v.  Fitton,  I 
Vem.  168. 

{d)  Lewis  y.  KangU,  sup, 

(e)  Whitla  v.  EaUiday,  4  Dr.  &  W. 
267. 

(/)  Gregson  v.  Mindtey,  7  Jur.  248 ; 
V.  C.  E. 


Saor.  13. 


PARTIES  TO  AN  ACTION  OF  FOEECLOSURE. 


1091 


Attorney  General  must  be  made  a  party  (^) ;  and  his  non-joinder  can- 
not be  remedied  by  his  appearance  by  counsel  at  the  hearing  (h). 

A  judgment  of  foreclosure  was  set  aside  where  it  turned  out 
that  the  heirship  had  not  been  proved  (i). 

If  the  heir  or  devisee  is  out  of  the  jurisdiction,  the  cause  must  Hdrouto! 
stand  over  till  the  defect  is  remedied  (y),  imless  the  purchaser  of 
the  equity  of  redemption  under  a  contract  is  before  the  Court  (A). 

All  sub-purchasers  of  the  equity  of  redemption,  however  nume-  Sub-pur- 
rous,  must  be  parties  (/) ;  and  persons  claiming  under  a  settlement 
of  the  second  mortgage  (m) ;  also  the  wife,  where  the  power  of 
redemption  is  in  husband  or  wife  in  a  mortgage  of  her  lease- 
holds (n). 

So  in  a  suit  by  surviving  partners  against  the  heir  of  the  Partnen. 
deceased  partner,  who  had  deposited  title  deeds  with  the  firm,  his 
executor  is  also  a  necessary  party  (o),  and  his  costs  are  payable  by 
the  plaintiff,  who  adds  them  to  his  security  (p) ;  and  partners  of 
the  mortgagor,  who  have  a  rightof  pre-emption  over  his  mortgaged 
share,  are  necessary  parties  to  a  suit  to  foreclose  the  security  (q). 

If  the  estates  of  two  different  persons  be  in  one  mortgage,  both  Two  oiort- 
the  mortgagors  must  be  made  parties  to  foreclosure  (r).     So  if  the  *^*^"' 
equity  of  redemption  be  severed  after  the  mortgage,  both  the 
owners  of  the  equity  of  redemption  must  be  made  parties  («). 

Where  a  conveyance  has  been  made  or  a  charge  created  by  a  Surety, 
third  party  as  a  collateral  security  for  a  mortgagor,  he  is  a  neces- 
sary party  to  a  suit  for  foreclosure  against  the  principal,  though 
otherwise  where  the  STirety  merely  gives  personal  security  (t). 

But  the  fact  that  A.,  whose  estate  is  already  mortgaged,  conveys 
such  estate  as  surety,  on  a  mortgage  made  by  B.  of  another  estate 
to  the  same  mortgagee,  will  not  increase  the  liability  of  the  estate 


iff)  Smith  V.  Biektiell,  3  V.  &  B.  63, 
n.  ;  Casberd  v.  JTardy  6  Pri.  411  ; 
Leahy  y.  Dancer,  3  Mol.  108. 

{h)  Catley  y.  Sampson,  33  Beay.  651 ; 
10  Jar.  N.  S.  993. 

(t)  Zaneaater  Bk.  Co,  y.  Cooper,  9  Oh. 
D.  694,  M.  B. 

0)  Fell  y.  Brown,  2  Bro.  C.  0.  276 ; 
Farmer  y.  Curtit,  2  Sim.  466. 

{k)  Sowee  y.  Wadham,  Bidg.  Ga.  t. 
Hard.  201.  And  see  Runcorn  y.  NiehoU 
ton,  6  L.  J.  Ch.  N.  S.  203,  M.  B. 

(Q  Peto  y.  Hammond,  29  Beay.  91. 

(m)  Goldemid  y.  Stonehetoer,  17  Jur. 
199,  V.  0.  Turner. 


(»)  mu  y.  Edmonds,  6  De  G.  &  S. 
603 ;  16  Jur.  1133,  V.  C.  Parker. 

(o)  Seholejield  y.  HeaJUld,  7  Sim.  667  ; 
8  ib,  470. 

(p)  Woodward  v.  Haddon,  4  ib.  606 ; 
Weaving  y.  Count,  6  ib.  439;  Boswell 
y.  Tucker,  I  Beav.  493. 

{q)  JUdmayne  y.  Forster,  2  Eq.  467, 
M.  B. 

(r)  Stokes  y.  Clendon,  3  Sw.  160,  n. ; 
Fayne  y.  Compton,  2  Y.  &  C.  Exo.  467. 

(*)  Fayne  y.  Compton,  sup, 

(0  1  Dan.  Ch.  Pr.  236,  ed.  6;  261, 
ed.  6. 
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Gbap.  78. 


InBolyent  or 

bankrupt 

mortgager. 


Insolyent 
g^ntor  of 
rent  charge. 


of  B.,  which,  on  a  foreclosure  suit,  can  only  be  charged  with  its 
own  proper  mortgage  debt  (w).  And  so  if  A.  and  B.  join  in  con- 
veying their  different  estates  to  a  mortgagee,  to  secure  a  sum 
advanced  to  them  in  different  proportions,  and  afterwards  A.  makes 
a  separate  mortgage  to  the  same  mortgagee,  of  property,  part  [or, 
as  it  seems,  all]  of  which  is  included  in  the  first  mortgage,  the 
mortgagee  cannot  in  a  foreclosure  suit  charge  the  estate  of  B.  with 
more  than  the  first  advance  (x). 

An  insolvent  or  baokrupt  mortgagor  is  an  improper  party  (y), 
although  uncertificated  (z),  and  although  the  assignees  or  trustees 
disclaim  all  interest  in  the  equity  of  redemption  {a). 

There  is  no  distinction  in  this  respect  between  an  insolvent  and 
a  banknipt  (6) ;  in  either  case  he  .will  be  dismissed  with  costs  (c). 

Cases  have  arisen  where  an  insolvent  or  bankrupt  mortgagor  has 
been  made  a  party,  where  fraud  and  collusion  were  charged  {d) ; 
but  he  cannot  be  made  a  party  imless  a  decree  can  be  made  against 
him  at  the  hearing  {e) ;  nor  for  discovery  alone,  nor  for  discovery 
and  costs  (/),  notwithstanding  {g). 

But  where  the  wife's  property  is  in  question,  the  husband, 
though  bankrupt,  must  be  a  party  (//). 

Secus,  as  to  her  separate  property  under  the  Married  Women's 

Property  Act,  1882(0. 

Where  the  heir  of  the  mortgagor  becomes  insolvent,  his  provi- 
sional assignee  is  a  necessary  party  to  a  supplemental  action  (j). 

The  assignee  of  an  insolvent  grantor  of  a  rent  charge  was  held 
to  be  a  necessary  party  to  a  bill  for  a  receiver,  though  the  object  of 
the  suit  was  only  to  affect  the  possession  and  not  the  title  of  the 
estate  (k). 


(tt)  Aldtcorth  V.  Bobinson,  2  Beav.  287. 
See  8up.  p.  911. 

(x)  mffffin8T.Franki»,l5'LJ.Ch.329; 
10  Jur.  328,  V.  C.  Wigram.  And  see 
Form  of  Decree,  ib.;  and  see  sup.  p.  911. 

(y)  Lhyd  v.  Lander,  6  Mad.  282; 
Tannell  v.  JTurley,  2  Coll.  241  ;  Kerrick 
T.  Saffery,  7  Sim.  318.  But  see  Fish. 
Ktg.  886,  ed.  3;  813,  ed.  4. 

{z)  Motion  V.  Moojetty  14  Eq.  202,  V.  C. 
Bacon. 

(a)  Collins  y.  Shirley,  1  Ruse.  &  My. 
638  ;  Singleton  v.  Cox,  4  Ha.  326,  is  not 
law.  See  Dobree  v.  Nichohon,  W.  N. 
1870—161.  See  He  Mercer,  14  Ch.  D. 
288,  Jessel,  M.  R.  ^ ~ 

{b)  Roehfort  y.  Battersby,  2  H.  L.  388, 


408 ;  Me  Leadbitter,  10  Ch.  D.  388,  C.  A. 

(c)  Fannell  v.  Hurley,  mp. 

{d)  Maekworih  y.  Marshall,  3  Sim. 
368;  King  v.  Martin,  2  Ves.  J.  641. 
But  see  jniittcorth  v.  Davie,  1  V.  &  B. 
o45 ;  Zloyd  v.  Zander,  sup. 

{e)   Wych  v.  Meal,  3  P.  Wms.  311,  n. 

(/)  Ib. ;  Weise  y.  Wardle,  19  Eq.  171, 
Jessel,  M.  B. 

(jg)  Sharpe  y.  Gamon,  2  Vem.  32  ;  Ha. 
Disc.  83. 

{h)  Smith  V.  Etches,  12  W.  B.  368, 
V.  C.  Wood. 

(0  46  &  46  Vict.  c.  76,  s.  1. 

If)  Feake  y.  Gibbon,  2  Baas.  &  My. 
364. 

(k)  Curtin  v.  Darey,  2  J.  &  L.  718. 
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The  trustee  in  bankruptcy  is  the  proper  party  in  respect  of  the 
interest  .of  the  bankrupt  (/),  even  when  in  the  case  of  leasehold  he 
has  not  accepted  the  lease  (m),  unless  he  has  disclaimed  (w),  or 
unless  the  property  was  bond  fide  settled  by  the  mortgagor  before 
his  bankruptcy  (p). 

If  the  first  tenant  in  tail  of  the  equity  of  redemption  be  a  party  Tenant  in 
to  the  action,  the  decree  will  bind  all  the  remaindermen  and  the 
reversioner  (jo),  though  the  first  tenant  in  tail  be  an  infant  (^). 
And  if  a  decree  for  account  and  foreclosure  be  obtained,  and  the 
first  tenant  iu  tail  release  to  the  mortgagee,  the  remaindermen  and 
reversioner  will  be  also  bound  (^). 

If  there  be  an  express  estate  for  life,  the  first  tenant  in  tail  or  Tenant  for 
the  reversioner  must  be  also  a  party  (r).     So  also  the  intermediate 
remainderman  for  life,  though  confingent ;  and  if  the  first  estate 
in  fee  is  liable  to  be  defeated  by  a  shifting  use  or  executory  devise,  Execntoiy 

devise 

the  person  claiming  the  benefit- of  such  contingency  must  likewise 
be  made  a  party  («).  But  in  one  instance  in  which  the  tenant  in 
tail  was  abroad  (^),  and  out  of  the  jurisdiction  of  the  Court,  a  decree 
of  foreclosure  was  obtained  against  the  parties  before  the  Court ; 
and  if  there  is  no  estate  of  inheritance,  the  tenant  for  life  will 
suffice  (t^). 

It  is  sufficient  to  bring  before  the  Court  the  trustees  to  preserve  Trustees  to 
contingent  remainders  and  the  first  remainderman  of  the  in-  ^^^\^" 
heritanq^,  and  the  rest  will  be  bound  although  not  in  esse^  if  there  ™*^<^®"' 
is  no  fraud  or  collusion  (a?). 

If  A.  mortgage  to  B.,  and  B.  make  a  derivative  mortgage  to  C,  Subsequent 
B.  will  be  a  necessary  party  to  an  action  of  foreclosure  by  C,  to 
prevent  a  double  account  (y) .   But  a  second  mortgagee  may  bring  an 
action  of  foreclosure,  and  also  a  suit  for  sale  (z)  against  the  mort- 


(0  B.  A.  1869,  88.  17,  25;  B.  A. 
1883,  88.  54,  56 ;  Hamon  v.  Preston,  3  Y. 
&  C.  229  ;  Cash  v.  Belcher,  1  Ha.  310 ; 
Peake  v.  Gibbon,  lup, ;  Sill  v.  Edmonds, 
5  De  a.  &  S.  603. 

(m)  Jones  y.  Binns,  33  Beav.  362 ;  10 
Jur.  N.  S.  119;  Metropolitan  Bk.  v. 
Offord,  10  Eq.  398,  V.  0.  James. 

(»}  See  sup,  p.  799. 

(o)  Steele  v.  Maunder,  I  Coll.  535. 

(p)  Totes  T.  Sambly,  2  Atk.  237 ;  5 
Bao.  102.  And  see  Gore  v.  Staepoole,  1 
Dow,  31 ;  Boscarrieh  v.  Barton,  1  Ch.  Ca. 
217 ;  Lhyd  v.  Johnes,  9  Ves.  37. 

{g)  Reynoldson  t.  Perkins,  Amb.  564. 


(r)  Gore  v.  Staepoole,  sup,;  Sutton  y. 
Stone,  2  Atk.  101 ;  Sandeoek  v.  Shaen, 
CoUes,  P.  C.  122. 

(»)  Gore  V.  Staepoole,  sup, 

(t)  Fishwiek  v.  Lowe,  1  Cox,  411. 

(m)  Giffard  v.  Hort,  1  Sch.  &  Lef.  408; 
Eosearrick  v.  Barton,  sup.  See  Piatt  v. 
Sprigg,  2  Vem.  304. 

{x)  Eopkins  v.  H.  1  Atk.  590 ;  Choi- 
mondeley  v.  Clinton,  2  J.  &  W.  133 ;  2 
Pow.  Mtg.  975,  n.  {q),  ed.  5. 

(y)  Hobart  v.  Abbott,  2  P.  Wins.  643 ; 
5  Bao.  Ab.  100 ;  tit.  Mtg.  E.  7. 

(z)  J>elahereT.  Norwood,  8  Sw.  144,  n. ; 
Parker  y.  Fuller,  1  Boss.  &  M.  656. 
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Seyeral 
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gagor,  and  a  tliird  mortgagee,  without  making  the  first  mortgagee  a 
party  (a) .  But  a  second  mortgagee  oannot  bring  an  aotion  to  redeem 
the  first  mortgagee,  without  making  the  mortgagor  a  party  to  the 
biU(J). 

It  seems,  however,  that  subsequent  mortgagees  suing  for  an 
aooount  and  declaration  of  priority  in  their  favour  have  a  right  to 
the  presence  of  a  prior  mortgagee  if  the  rights  of  the  parties 
cannot  be  settled  in  his  absence  (c). 

And  a  mortgagee  who  brings  an  action  of  foreclosure  or  sale, 
whether  he  is  first  (d)  or  any  subsequent  (e)  incumbrancer,  and 
whether  of  a  legal  (rf)  or  equitable  (/)  estate,  must  make  every 
incumbrancer  subsequent  to  himself  a  party  to  his  suit,  notwith- 
standing (g).  With  respect  to  incumbrances  subsequent  to  the 
mortgage,  but  prior  to  the  commencement  of  the  action,  the  rule 
appears  to  be  that  the  decree  of  foreclosure  will  bind  all  those  who 
are  parties  to  the  action,  but  not  the  rest  {h) ;  and  it' is  a  general 
rule  to  make  all  such  incumbrancers  parties,  and  it  seems,  indeed, 
that  they  are  necessary  parties  to  the  suit  (t).  And,  consequently, 
a  second  mortgagee,  or  other  subsequent  incumbrancer  who  is  not 
a  party  to  the  action,  may,  on  payment  of  the  first  mortgage  debt 
and  costs  (A;),  redeem  the  first  mortgagee  after  the  decree  obtained, 
although  the  first  mortgagee  had  no  notice  of  the  other  incum- 
brances at  the  time  of  the  decree  (/);  and  it  is  said  that,  in  the 
absence  of  fraud,  they  can  only  unravel  the  accounts  by  proving 
particular  errors  (m) ;  and  subsequent  incimibrancers,  fraudulently 
introduced  by  the  mortgagor  to  shield  himself  from  foreclosure, 
need  not  be  made  parties  (n). 

Where  a  mortgagor  has  mortgaged  Blackacre  and  Whiteaore, 
and  subsequently  has  sold  Whiteacre  to  a  piirchaser  as  is  alleged 


(a)  Soae  v.  Foffe,  2  Sim.  471 ;  Bichards 
T.  Cooper,  6  Beav.  304 ;  Wells  v.  Kilpin, 
18  Eq.  298,  M.  R. ;  Briscoe  v.  Kenriek,  1 
L.  J.  N.  S.  Ch.  116;  3  Ha.  38. 

{b)  RatMhotUm  r.  WalUt,  App.  Coote's 
Mtg.  p.  676,  ed.  3. 

{e)  Feltham  v.  Clark,  1  De  G.  &  S. 

307. 

(rf)  Adams  v.  Faynter,  1  Coll.  630. 

\e)  Johnson  y.  Eoldsuforthf  1  Sim.  N.  S. 
109  ;  16  Jur.  31. 

(/)  l^lee  V.  Wehb,  6  Bear.  662. 

(ff)  Shepherd  T,  Gwinnett  3  Sw.  161. 

(A)  Draper  v.  Jennmg,  2  Vem.  618 ; 
Sherman  y.  Cox,  3  Rep.  in  Ch.  84  ;  6  Bac. 


Ab.  102 ;  tit.  Mtg,  E.  7. 

(»)  Adams  y.  Paynter,  sup. ;  Briscoe  y. 
Kenrick,  1  C.  P.  Coop.  t.  Cottenham, 
371,  M.  R. ;  Bishop  of  Winchester  y. 
Beavor,  4  Ves.  314  ;  Tylee  y.  Webb,  sup, 

{k)  Lomax  y.  Hide,  2  Vem.  186. 

(/)  Godfrey  v,  Chadwell,  ib.  601; 
Morret  y.  Westeme,  ib,  663  ;  Sherman  y. 
Cox,  sup, ;  Greswold  y.  Marsham,  2  Ch. 
Ca.  170. 

(m)  Needier  y.  Deeble,  1  ib.  299;  Ooekes 
y.  Sherman,  Ereem.  Ch.^  14. 

(n)  Yates  y.  Hambly,  2  Atk.  237.  See 
Smith  y.  Chichester,  2  Dr.  &  W.  404. 
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for  valuable  oonsideration  without  notice,  such  purchaser  is  nevdr- 
theless  a  necessary  party  to  an  action  to  foreclose  Blackacre 
alone  (o). 

The  rule  is  general  that  all  judgment  creditors  who  have  a  lien  Jud^ent 

.  creditors. 

on  the  land  are  necessary  parties  (p). 

Judgment  creditors  to  whom  land  had  not  been  actually  delivered 
in  execution  under  the  writ  of  elegit  under  23  &  24  Vict.  c.  38, 
s.  ] ,  were  held  not  to  have  a  lien,  and  therefore  were  not  necessary 
parties  (q) ;  nor  judgment  creditors  whose  judgments  were  regis- 
tered neither  in  the  C.  P.  under  1  &  2  Vict.  o.  110,  nor  in  the 
registry  counties,  nor  judgment  creditors  whose  judgments  were 
registered  in  the  C.  P.  but  not  in  the  registry  counties  (r). 

Similarly  judgment  creditors  who  have  not  issued  execution  or 
registered  under  27  &  28  Vict.  c.  112,  are  not  necessary  parties  («), 
although  they  might  acquire  a  charge  before  the  time  fixed  by  the 
decree  (/). 

In  an  administration  suit  of  a  testator's  estate,  the  devisee  of 
which  has  died  intestate,  the  estate  having  descended  to  his  heir, 
judgment  creditors  of  the  heir  are  necessary  parties  (m),  although  the 
judgments  are  entered  up  after  the  commencement  of  the  suit  (u). 

Where  a  decree  for  sale  has  been  made,  judgment  creditors  who 
have  a  charge,  but  are  not  made  parties,  must  release,  otherwise  a 
good  title  cannot  be  made  (x). 

When  in  a  suit  instituted  by  incumbrancers,  a  receiver  is  Suits  by 
appointed,  and  ordered  to  keep  down  the  incumbrances  out  of  the  ^^eS^ 
rents,  and  to  pay  the  residue  to  the  owner  of  the  estate,  a  judgment  cumb«inoers 
creditor  may  bring  an  action  against  the  owner  of  the  estate,  with- 
out making  the  incumbrancers  parties,  to  have  his  debt  satisfied 
out  of  the  surplus  (^),  as  well  as  in  the  case  of  the  owner  being 
entitled  to  a  definite  yearly  sum  (a).  But  a  judgment  creditor, 
suing  his  debtor  and  the  trustees  of  the  debtor's  real  estate,  where 


ent 
tors  after 


{o)  Fayne  y.  Cwnpton,  2  Y.  &  0.  Exo. 
457. 

{p)  RolUtUm  v.  Mortm,  1  Dr.  &  W. 
171 ;  Joyce  r.  /.  10  Ir.  Eq.  R.  128,  130 ; 
AdafM  Y.  Paynter,  sup, ;  Sarrison  y. 
J'^tmelly  4  Jut.  N.  S.  682,  V.  C.  Stuart. 

(q)  Wallii  y.  Morris,  10  Jur.  N.  8. 
741,  M.  B. 

(r)  Johnson  y.  Eoltbworth,  sup, ;  Bed- 
ford y.  Forbes,  1  Carr.  &  K.  33,  CresB- 
well,  J. ;  JEap,  AUeard,  1  Fonbl.  R.  217. 

(s)  Earl  of  Cork  y.  SusuU,  13  Eq.  210, 


V.  C.  Malinfl. 

(0  lb,;  disapproying  of  Mildred  y. 
Austin,  8  ib,  220,  M.  R.  See  Cradoek 
V.  Piper,  14  Sim.  310. 

(m)  Cradoek  v.  Piper,  sup. 

(z)  Governors  of  Gray  Coat  Hospital  y. 
Westminster  Improvement  Commissioners 
1  De  G.  &  J.  631 ;  3  Jnr.  N.  S.  1188, 
L,  J. 

(y)  Xtftm  y.  Lord  Zouehe,  2  Sim.  388. 

(z)  Lord  Dillon  y.  Flasket,  2  BH.  N.  S. 
239. 


1096 


FORECLOSURE  AND  OTHER  REMEDIES. 


Cbap.  78. 


Conyiots  and 
felons. 


Joint  tenants 
and  tenants 
in  common. 


Disclaiming 
defendants. 


CettuU  que 
trust. 


a  trust  has  been  created  for  payment  of  scheduled  debts,  must 
make  the  creditors  who  have  executed  the  deed  of  trust,  parties  to 
the  suit  {a).  Though  aliierj  it  seems,  if  they  have  not  executed  the 
deed  (J). 

As  there  is  now  no  forfeiture  for  felony  or  treason  (c),  the  ad- 
ministrators or  the  interim  curator  of  the  estates  of  felons  {d)  must 
be  parties. 

If  there  are  several  mortgagees  who  are  joint  tenants  of  an  entire 
thing,  all  must  be  parties  to  the  foreclosure  (&),  and  the  same  with 
tenants  in  common  (/).  So,  a  trustee  who  had  retired  {but  tvithout 
a  new  trustee  being  appointed  in  his  place),  was  held  to  be  a  necessary 
party  to  an  action  brought  by  his  co-trustees,  for  foreclosure  of  a 
mortgage  which  had  been  made  by  them  alone,  a/ier  he  had  so 
retired,  on  a  loan  of  the  trust  moneys  {g)»  And  it  seems  that  there 
can  be  no  foreclosure,  unless  all  the  parties  interested  in  the 
mortgage  money,  even  though  not  as  Joint  tenants,  are  before  the 
Court  (h) ;  although  it  was  held  in  an  earlier  case  that  if  trustees 
lend  money  on  mortgage  of  several  ce^tuis  que  trust,  one  of  the 
cestuis  que  trust  alone  might  file  his  bill  of  foreclosure,  the  trustees 
having  refused  to  assist  him,  and  being  made  defendants  in  the 
cause  (e). 

If  some  of  the  defendants  disclaim,  a  decree  of  foreclosure  may 
be  obtained  against  them,  if  of  importance  to  his  title,  and  an 
account  directed  against  the  rest  {k). 

Before  15  &  16  Vict.  c.  86,  s.  42,  the  cestuis  que  trust  named  in 
a  deed  conveying  the  equity  of  redemption  to  trustees  upon  trust 
to  sell  and  pay  off  incumbrances  and  to  divide  the  surplus  among 
certain  persons  specified  in  the  deed,  were  necessary  parties  to  a  bill 
of  foreclosure  though  absent  (/),  although  by  the  deed  the  trustees 
had  authority  to  give  valid  discharges  to  purchasers  (m).  So  where 
the  mortgagor  had  settled  the  equity  of  redemption,  the  trustees  of 


(a)  Cocker  v.  Egmwit,  6  Sim.  311 ; 
Newton  v.  Earl  of  Egmont^  b  ib,  674  ;  ib. 
130;  JeferpsT.  Dickson f  1  Ch.  183.  And 
see  inf,  p.  1097. 

{b)  ToweU  V.  JFriffhty  7  Beav.  444. 

{e)  See  sup.  p.  45. 

(d)  See  sup,  p.  1086. 

{e)  Love  v.  Morgan,  1  Bro.  C.  C.  368. 

(/)  Vickers  v.  CoweU,  1  Beay.  629. 

(ff)  Adams  V,  Paynter,  1  Coll.  633. 

(A)  Palmer  t.  CarlisU,  1  S.  &  B.  423  ; 
Vickers  v.  CoweU,  sup.;  1  Dan.  Ch.  Vf. 


189  ;  226,  ed.  6. 

(t)  Montgomerie  y.  Marquis  of  Bath,  3 
Ves.  660. 

{k)  Collins  y.  Shirley,  1  Ross.  &  M. 
638  ;  AUott  y.  Edwards,  Bolls,  June  8, 
1840 ;  cited  in  10  Sim.  662 ;  Perkin  r. 
Stafford,  ib.  See  Davis  y.  Whitmore,  8 
W.  B.  696,  M.  B. 

(i)  Caddiek  y.  Cook,  32  Beay.  70 ;  9 
Jar.  N.  S.  464. 

(m)  Calverley  y.  Phelp,  6  Mad.  229. 
And  see  Tylee  y.   JTebb,   6  Beay.  667. 
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a  term  for  raifiing  portions  and  their  eestuis  que  trusty  were  held 
to  be  neoeBsary  parties,  though  the  latter  were  out  of  the  jurisdio 
tion  of  the  Court  (n) ;  but  where,  under  such  a  settlement,  no  interest 
was  reserved  to  the  settlor,  his  assignees  in  bankruptcy  or  insolvency 
were  not  necessary  parties  (o). 

So,  in  the  case  of  a  trust  for  creditors,  where  the  names  and  Creditors' 
demands  of  the  creditors,  although  not  actually  specified  at  the  ^  * 
time  of  the  creation  of  the  trust,  were  subsequently  ascertained  by 
their  signing  a  schedule  to  the  conveyance,  they  became  necessary 
parties,  though  otherwise  in  the  case  of  a  general  trust  for  creditors 
or  others,  whose  demands  were  not  specified  in  the  creation  of  the 
trust,  nor  afterwards  so  ascertained  (p) ;  and  it  seems  that  even  in 
the  case  of  scheduled  creditors  or  other  ascertained  parties,  whose 
number  is  so  great  as  to  render  it  greatly  inconvenient  to  make  them 
all  parties,  the  Court  allowed  and  will  still  allow  them  to  be  re- 
presented by  a  select  number  (q) ;  and  see  aa  to  joining  scheduled 
creditors  (r). 

Trustees'  are  not  necessary  parties  to  a  foreclosure  suit  against  Tnxsts  re- 
the  mortgagor,  where  the  equity  of  redemption  is  conveyed  upon 
trusts  which  are  purely  revocable  («). 

Whether  15  &  16  Vict.  o.  86,  s.  42,  which  enables  such  trustees  Oestuis  que 
of  real  estate  by  devisej  as  have  power  of  selling  and  giving  dis-  *^^^' 
charges,  to  represent  the  persons  beneficially  interested,  applies  to 
the  case  of  foreclosure,  was  doubtful  {t). 

There  is  a  distinction  in  the  case  of  the  trusts  of  a  settlement  and 
of  a  wUl,  aa  in  the  former  case  the  trustees  may  not  have  a  fund 
with  which  to  redeem,  in  which  case  the  Court  would  not  permit 
adult  c€9tuiB  que  trust  to  be  foreclosed  in  their  absence  {u). 


And  see  NewUtn  t.  Earl  of  Effmont,  tup. ; 
Cocker  y.  Egmtmt^  sup, ;  Thomas  y.  Duri' 
ninff,  5  De  G.  &  S.  618 ;  Troughton  v. 
Binketj  6  Vee.  673. 

(it)  Anderton  v.  Staiher,  2  CoU.  209  ; 
10  Jur.  383. 

(0)  Steele  v.  Maunder,  I  Coll.  635. 

Ip)  1  Dan.  Ch.  Tr.  byHeadlam,  264; 
.Thomas  v.  Dunning,  sup.  And  see  sup, 
p.  1096. 

(q)  BoUand  v.  Baker,  3  Ha.  68. 

(r)  Fowell  v.  Wright,  7  Bear.  444; 
Gore  V.  Harris,  17  Jur.  761 ;  Smart  v. 
Bradstoek,  7Beav.  600;  Boodyy,Eiggins, 
9  Ha.  zxxii.  App. 

(*)  Slade  V.  Bigg,  3  Ha.  35,  8. 

C. — VOL.  II. 


{t)  See  iff/,  p.  1160,  where  the  sect, 
is  set  out.  1  Dan.  Ch.  Pr.  226,  ed.  6. 
And  see  Sale  y.  KiUon,  3Dea.  M.  &  G. 
119;  17  Jnr.  170;  Sanman  v.  Biley,  9 
Ha.  App.  xl. ;  Marriott  y.  Kirkham,  3 
Giff.  636 ;  Shaw  y.  Hardingham,  2  W.  B. 
657,  M.  B. ;  Goldsmid  y.  Stonehetcer,  9 
Ha.  App.  xxxix. ;  17  Jur.  199.  And  see 
Coles  y.  Forrest,  10  Beay.  667. 

(m)  Goldsmid  y.  Stoneheu>er,  sup,;  Indor 
y.  Morris,  1  Sm.  &  G.  603 ;  Young  y. 
Ward,  10  Ha.  App.  lyiii. ;  Chamberlain 
y.  Thaeker,  13  Jur.  785;  14  i*.  190, 
V.  C.  Koight  Bruce ;  Siffken  v,  Davis, 
Kaj,  xzi. 

A  A 
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Tills  would  seem  to  apply  to  the  case  of  a  will  where  the  devisees 
in  truBt  have  no  fund  applicable  to  redemption  (or),  unless  the  cestui^ 
que  trust  are  infants  (y), 

Cestuis  que  trust  are  not  necessary  parties  in  a  suit  for  foreclosure 
by  a  trustee  to  recover  money  wrongfully  invested  («) ;  or  generally 
to  a  suit  by  trustees  or  executors  to  recover  money  invested  by 
them  {a). 

Since  the  Jud.  Act,  trustees,  executors,  and  administrators  may 
be  plainti£Ps  or  defendants  to  an  action  of  foreclosure  without 
joining  their  cestuis  que  trust;  it  being  provided  by  Ord.  XVI. 
r.  8,  that  trustees,  executors,  and  administrators  may  sue  and  be 
sued  on  behalf  of  or  as  representing  the  property  or  estate  of  which 
they  ore  trustees  or  representatives,  without  joining  any  of  the 
parties  beneficially  interested  in  the  trust  or  estate,  and  shall  be 
considered  as  representing  such  parties  in  the  action,  but  the  Court 
or  a  judge  may  at  any  stage  of  the  proceedings  order  any  of  such 
parties  to  be  made  parties  to  the  action  either  in  addition  to  or  in 
lieu  of  the  previously  existing  parties  thereto.  And  where  trustees 
make  the  eestuis  que  trust  parties,  the  mortgagees  cannot  be  charged 
with  their  costs,  and  an  appeal  will  lie  (b). 

Subject  to  the  provisions  of  the  Jud.  Act,  1875,  and  the  rules 
made  thereunder,  the  provisions  as  to  parties  contained  in  s.  42  of 
15  &  16  Vict.  c.  86,  are  in  force  as  to  actions  in  the  High  Court  of 
Justice  (c). 

Under  the  rule  ^^pendente  lite  nihil  innotetur^^^  the  assignee 
pending  a  suit  cannot  have  greater  rights  than  his  assignor  ((/). 
The  rule  applies  to  the  assignee  of  the  equity  of  redemption  (^), 
and  to  plaintiffs  and  defendants  (/). 

An  assignee  of  an  incumbrancer,  party  to  the  suit,  after  a  decree, 
cannot  bring  an  action  to  redeem  and  foreclose  against  the  other 
parties  to  the  suit,  though  as  against  the  assignor  the  action  will 


[x)  Cropper  v.  Mellerthj  1  Jur.  N.  S. 
299,  V.  C.  Stuart.  But  see  Wilkim  t. 
Meeves,  24  L.  T.  337,  V.  C.  VTood. 

(y)  Morley  y.  Jf.  25  Beav.  253. 

{z)  Allen  v.  Knighty  5  Ha.  280. 

{a)  Wood  y.  Earman,  6  Mad.  368; 
Loeke  y.  Xofiuw,  6  De  G.  &  S.  326 ;  16 
Jur.  814  ;  Feakey,  Ledger,  8  Ha.  313. 

(*)  Re  Cooper,  20  Ch.  D.  611,  C.  A. 

\e)  1  Dan.  G.  P.  ed.  4,  p.  216,  and  ed. 
6,  p.  358  ;  222,  ed.  6.    And  Morg.  Ord. 


ed.  4,  pp.  195-9,  and  ed.  5,  p.  475 ;  and 
Mills  Y.  Jennings,  13  Ch.  D.  639,  G.  A. ; 
affirmed,  Jennings  y.  Gordon,  6  App.  0. 
698 ;  and  see  Simpson  y.  Denny,  10  Gh.  D. 
28,  Jeesel,  K.  B. 

{d)  Go.  litt.  102,  b. ;  M€tea^fe  y.  iW- 
xerioft,  2  V.  &  B.  200 ;  Trye  y.  Earl  of 
Aldborough,  1  Ir.  Gh.  B.  666. 

{e)  Oarth  y.  Ward,  2  Atk.  176. 

(/)  Eades  y.  Harris,  1  Y.  &  0.  C.  C. 
234, 
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not  be  dismissed,  and  the  assignee  will  be  decreed  to  stand  in  his 
place  in  the  former  suit  {g). 

But  the  decree jwill  be  binding  on  all  creditors,  by  mortgage  or 
judgment  (A),  and  on  assignees  of  the  equity  of  redemption  (t), 
subsequent  to  the  action  (J) ;  and  such  persons  need  not  be  made 
parties  unless  for  the  purpose  of  getting  hold  of  the  legal  estate  {k). 

This  distinction  is  grounded  on  the  principle  that  the  incum- 
brancers and  assignees  of  the  equity  of  redemption,  subsequent  to 
the  action,  are  affected  by  notice,  having  taken  their  securities  and 
assignments  j9^(7en^^  lite.  And  the  like  will  be  the  case,  although 
the  suit  afterwards  abate,  and  an  action  of  revivor  be  brought  to 
which  these  incumbrancers,  &c.,  are  not  made  parties  (/).  The 
same  would  probably  be  the  consequence  if  the  mortgage  or  pur- 
chase of  the  equity  of  redemption  were  made  during  an  actual  abate- 
ment  of  the  suit  (m).  And  this  rule  does  not  appear  to  be  affected 
by  2  &  3  Vict  c.  11. 

But  an  assignment  pendente  lite  not  disclosed  does  not  amount  to 
fraud  (n) ;  and  the  assignee  may  be  made  a  party  after  decree  (o). 
Doubts,  however,  have  been  thrown  on  the  rule  {p). 

In  regard  to  the  rule  under  discussion,  it  must  be  remembered 
that  no  lU  pendens  binds  unless  the  suit  be  registered  under  2  &  3 
Vict.  c.  11  {q). 

Assignees  pendente  lite  can  be  brought  before  the  Court  by  order 
under  the  Jud.  Act  (r). 

If  the  equity  of  redemption  become  vested  in  the  Crown  by  Crown, 
forfeiture,  the  Attorney  General  should  be  joined  («)• 

The  trustees  and  cestuis  que  trusty  under  a  specific  bequest  by  the 


iff)  Sooth  y.  Cretwkke,  8  Sim.  352. 

(A)  BUhop  of  Winchetter  v.  Beaoor^  3 
Yes.  316 ;  BUhop  of  Wincheiter  y.  Faine^ 
11  ih.  198. 

(t)  Oarth  y.  Ward^  tup.  And  see  11 
Ves.  199. 

{J)  BUhop  of  Winehetter  y.  PaiW,  sup,; 
wliioh  case  oyexrales  Critp  y.  Seaih^  7 
Vin.Ab.  52. 

(k)  1  Dan.  Ch.  Fr.  248,  ed.  5 ;  266-7, 
ed.  6 ;  LaJy  y.  KeUy,  4  Dow,  437. 

(/)  BUhop  of  Winchester  y.  Faine^  sup. 
See  Drew  y.  Earl  of  Norhuryy  3  J.  &  L. 
282 ;  %xifS'  V.  &  P.  768,  ed.  14. 

(m)  StyUy,  Martin^  1  Ch.  Ca.  150.  But 


aee  11  Yes.  200,  201. 

(«)  Fatch  y.  Wurdy  3  Ch.  203. 

(o)  CampheU  y.  Solyland,  7  Ch.  D, 
166,  JlC.  R. 

{p)  Johnson  y.  Thomas^  11  Beay.  501 ; 
Solomon  y.  8,  13  Sim.  517;  7  Jnr.  806, 
and  note.  Bat  see  Higgins  y.  Shaw,  2 
Dr.  &  W.  362 ;  London  y.  MorrU,  5  Siml 
247,  269;  Woody.  Surr,  19  Beay.  551 ; 
Massy  y.  Batwell,  4  Dr.  &  W.  68,  80 ; 
MacLeod  y.  Anncsley,  16  Beay.  607. 

{q)  Sup,  p.  862. 

(r)  Ord.  XYII.  (1)  (3). 

(«)  Lutwieh  y.  Att.  Gen.  cited  2  Atk. 
223 ;  Fawlett  y.  Att.  Gen.  Hard.  465. 
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Si)eoi£c  per* 
fonnance. 


mortgagor  of  leaseholds  wliich  he  had  mortgagcdt  axe  proper  parties 
to  a  foreclosure  siiit  by  the  mortgagee  {t), 

A  mortgagee  is  not  a  proper  party  to  a  suit  for  specific  perform- 
ance by  the  mortgagor  (u). 


(14.)  Forfeiture  necessary. 

A  decree  of  foreclosure  on  a  mortgage  security  cannot  be  obtained 
until  the  estate  has  become  forfeited  at  law  by  breach  of  the  con- 
dition (x) ;  consequently  on  a  Welsh  mortgage  there  can  be  no 
foreclosure  (f/) ;  and  although  it  is  a  matter  of  common  rights  yet 
the  Court  will  refuse  it  in  case  of  fraud  (s) ;  nor  will  the  Court 
permit  the  mortgagor's  title  to  be  investigated  under  the  proceed- 
ings in  foreclosure ;  the  Court  can  only  bar  the  equity  of  redemp- 
tion, and  will  leave  the  mortgagee  to  pursue  his  legal  means  to 
establish  his  right  (a),  A  default  in  payment  of  a  half  year's 
interest  on  the  appointed  day  will  be  a  sufficient  breach  of  condi- 
tion to  enable  the  mortgagee  to  foreclose  (b). 

Where  the  mortgagee  was  out  of  the  country,  and  there  were 
no  instructions  to  whom  to  send  the  interest,  there  was  no 
default  (c). 

It  f oUows  from  what  we  have  seen  of  the  nature  of  foreclosure, 
that  in  the  cases  of  conditional  sales  and  settlements  ((/),  there 
being  no  power  in  the  person  to  whom  the  money  may  be  paid  to 
compel  payment  of  it  and  no  forfeiture,  but  a  permissive  right  of 
payment  only,  there  can  be  no  foreclosure  (e), 

(15.)  Evidence  of  the  security. 

The  Court  never  gives  relief  to  a  mortgagee  or  bars  the  equity  of 
redemption,  unless  the  mortgage  deed  be   either    admitted  or 


(t)   TTardY.  Forrest,  10  Beav.  552. 

(u)  Franeklyn  v.  Fern,  Barnard.  Ch. 
30-2 ;  Tatker  v.  SmaU,  3  My.  &  0,  63 ; 
Sandere  v.  Richarde,  2  GoU.  568.  And  see 
Ford  V.  Tennant,  3  De  Gr.  F.  &  Jo.  695. 

(x)  Bonham  v.  Neweomb,  2  Vent.  364 ; 
1  Vem.  232. 

(y)  Howel  v.  Frice,  Pre.  Ch.  423;  1  P. 
Wms.  291.  And  see  Longuet  v.  Seawen, 
1  Yes.  S.  407 ;  and  tup,  p.  366 ;  but  as 
to  copyholds,  see  sup,  p.  256. 

(a)  Saunders  v.  Dehew^  2  Vem,  271 ;  5 


Bao.  Ab.  101 ;  tit.  Ktg.  E.  7 ;  Fdicards 
V.  Martin,  25  L,  J.  Ch.  284,  V.  C.  Kin- 
dersley. 

(«)  Anon,  2  Ch.  C.  244 ;  15  Vin.  476, 
pi.  3 ;  5  Bao.  Ab.  100. 

(b)  Stanhope  y.  Manners,  2  Ed.  197 ; 
Oladwyn  y.  Mitehman,  2  Vem.  135 ; 
Tayhr  y.  Waters,  1  My.  &  O.  266, 

{c)  Re  Taafe,  14  Ir.  Ch.  847. 

(d)  See  sup,  p.  90. 

(e)  Fish.  Mtg.  20,  ed.  3 ;  11,  ed.  4. 


Sect.  16. 


EVIDENCE  OP  THE  SECURITT. 


1101 


inBtniment* 


proved  (/).    It  may  be  proved  as  an  exhibit  either  vivd  voce  or  by 
affidavit  (g). 

The  mortgage  deed  may  be  proved  at  the  hearing,  where  the  Proof  of 
validity,  and  not  the  execution  or  authenticity  thereof,  is  con-  deed  at 
tested  (A).     But  it  cannot  be  proved  as  an  exhibit  if  it  is  impeached    ®*"°fi^* 
for  fraud,  especially  if  one  of  the  attesting  witnesses  is  impli- 
cated (t) ;  and  where  the  validity  of  the  mortgage  deed  and  the 
payment  of  the  consideration  are  contested  by  a  stranger  to  the  deed, 
it  must  be  proved  by  the  attesting  witness  (A).    If  the  attesting 
witness  becomes  entitled  to  the  mortgage,  proof  of  his  handwriting 
will  suffice  (/). 

In  case  of  the  loss  of  the  security,  it  can  be  established  by  Loss  of 
secondary  evidence,  and  by  proof  of  its  existence  as  a  security  {m). 

Where  the  consideration  is  not  put  in  issue,  proof  of  the  deed  Payment  of 
will  suffice  (n).    It  was  held  at  common  law  that  the  mortgagor 
could  not  be  called  to  prove  the  execution  (o) ;  but  sembk  that  now 
the  chancery  rule  which  admits  admissions  will  prevail  (/?). 

Entries  in  the  books  of  the  d^i'ieased  attorney  of  the  defendant  Entries  of 
in  a  foreclosure  suit,  are  admitted  as  evidence  for  the  mortgagee,  ^hen  evi- 
the  plaintiff,  to  prove  that  the  whole  sum  agreed  to  be  advanced  ^^^' 
has  been  paid  to  the  mortgagor,  and  that  there  was  no  usury,  such 
entries  though  not  against  the  interest  of  the  attorney,  being  made 
in  the  usual  course  of  business  (q). 

Strict  evidence  of  the  consideration  is  required  in  case  of  a  mort-  Mortgagee* 
gage  to  a  solicitor  by  his  client  (r) ;  especially  where  the  mortgage  ^  ^ 
is  to  secure  the  balance  of  a  settled  account  (s),  or  is  impeached 
on  the  ground  of  undue  influence  (t). 

Subsequent  incumbrances  may  be  proved  at  the  hearing,  or  an  Proof  of 
inquiry  will  be  directed  {t). 


subsequent 
incum- 
brances. 


(/)  Jacobs  y.  Mieharda,  18  Beav.  304 ; 
18  Jur.  627 ;  5  Be  G.  H.  &  G.  55 ;  23 
L.  J.  Ch.  557. 

(^)  1  Dan.  0.  P.  816,  ©d.  4 ;  779,  ed. 
5 ;  609,  ed.  6. 

(h)  Booth  y.  Crmcieke,  18  Jur.  323, 
L.  C. ;  Itowland  y.  Sturgia,  2  Ha.  520. 
But  see  contra^  Jones  y.  Or\ffith^  14  Sim. 
262;  8  Jur.  733.  And  see  Chalk  y. 
Maine,  7  Ha.  393;  13  Jur.  981. 

(t)  Hitchcock  y.  Carew,  Kay,  App.  ziy. 

{k)  Zeiffh  y.  Lloyd,  35  Beay.  455. 

(/)  Intnan  y.  JParsons,  4  Kad.  271. 

(m)  Abington  y.  Green,  14  W.  R.  862, 
H.  B. ;  Eeath  y.  Crealock,  10  Ch.  22. 


(n)  Minot  y.  Eaton,  4  L.  J.  Ch.  0.  S. 
134,  V.  C.  E. 

(o)  Whyman  y.  Oath,  1  C.  L.  B.  482„ 
Exc. 

{p)  Ord.  XXXII.  And  see  17  &  18 
Vict.  0.  125,  s.  26. 

{q)  Clark  y.  Wilmot,  1  Y.  &  C.  0.  0. 
63. 

(r)  Lawless  y.  Mansfield,  1  Dr.  &  W. 
667,  605 ;  Carter  y.  Palmer,  1  Dr.  & 
Wal.  722. 

(«)  See  sup.  p.  972. 

(0  Fish.  Mtg.  369,  ed.  3 ;  347,  ed.  4, 
and  cases. 
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Lunacy  of 
the  mort- 
gagor. 


Where  the  mortgage  is  disputed  on  the  ground  of  lunaoy,  the 
fact  of  lunacy  must  be  tried  by  a  jury  or  otherwise  (w).  It  is  not 
sufficient  to  prove  lunacy  at  the  date  of  the  mortgage,  it  must  be 
shewn  that  the  mortgagee  knew  and  took  advantage  of  the  infirmity 
of  the  mortgagor  (;r). 


^ioe  of  re- 
demption the 
same. 


Instahnents. 


Pergonal 
judgment. 


(16.)  Common  decree  for  foreclosure. 

For  the  common  decree  for  foreclosure  see  {y). 

"Whether  the  suit  be  by  mortgagor  or  mortgagee,  the  price  of 
redemption  is  the  same  (z).  Each  party,  according  as  he  may  be 
plaintiff  or  defendant,  may  be  subject  to  particular  equities  arising 
out  of  those  characters,  but  no  distinction  is  made  as  to  the  course 
and  order  of  redemption  between  a  suit  in  which  the  owner  is 
seeking  to  clear  his  estate  from  incumbrances,  and  that  in  which 
the  first  (a)  or  a  subsequent  {b)  mortgagee  is  seeking  to  get  posses- 
sion of  the  estate  in  satisfaction  of  his  debt  (c). 

The  form  of  the  decree  in  foreclosure  suits  for  the  redemption 
of  the  different  incumbrancers  being  therefore  the  same  as  in  re- 
demption suits,  with  the  exception  that  on  failure  to  redeem,  the 
order  in  the  former  suit  is  for  foreclosure,  and  in  the  latter  for 
dismissal,  which  operates  as  foreclosure  ((/),  the  form  of  the  order 
for  redemption  in  foreclosure  suits  is,  for  convenience  sake,  reserved 
for  the  Chapter  on  Eedemption  {e). 

The  judgment  should  order  payment  within  a  month  of  the 
sum  due  on  the  personal  covenant  (/). 

For  form  of  decree  when  the  debt  is  to  be  paid  by  instalments 
see  {g). 

In  a  foreclosure  action,  a  personal  judgment  may  be  obtained 
against  the  mortgagor  for  the  mortgage  debt  (^),  and  where  fore- 
closure is  also  obtained  against  the  mortgagor  and  a  purchaser  from 
him,  the  purchaser  paying  off  the  mortgage  is  entitled  to  such 
judgment  as  one  of  his  securities  {g). 


(u)  Snook  V.  Watts,  11  Beav.  105; 
Jacobs  y.  Richards,  18  ih,  304  ;  6  Be  Q. 
M.  &  G-.  55.  See  Campbell  v.  Sooper,  3 
Sm.  &  G.  153 ;  1  Jur.  N.  S.  670. 

{x)  Neill  V.  MorUy,  9  Ves.  478.  See 
^riee  v.  Berrington,  3  Mac.  &  Or.  486 ; 
Baxter  v.  Earl  of  Fortsmouth,  5  B.  &  C. 
170. 

{y)  Set.  Dec.  1035,  ed.  4. 

(s)  Du  Vigier  v.  Lee,  2  Ha.  326; 
Watts  V.  Symes,  1  Be  G.  M.  &  G.  240. 


(a)  Barnes  y.  Fox^  Set.  439,  ed«  3; 
1082,  ed.  4. 

(b)  Jackson  y.  Brettall,  ib,  477,  ed.  3 ; 
1084,  ed.  4. 

(e)  Fish.  Mtg.  1037,ed.  8;  941,  ed.  4. 

(d)  Inf.  pp.  1106  (r),  1187  (»). 

(e)  Inf,  p.  1167. 

(/)  Farrer  y.  lacy,  26  Oh.  B.  636 ; 
32  W.  K.  384,  North,  J. 

(jg)  Gremouyh  y.  Littler ,  15  Oh.  D. 
93,  Ery,  J. 
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(17.)  Delivery  of  title  deeds. 

Lot  an  ordinary  foreclosure  suit,  it  is  the  practice  of  the  Court  to 
order  such  deeds  as  remain  in  the  hands  of  the  mortgagor  to  be 
delivered  up  to  the  mortgagee  (A).  Of  course  the  mortgagee  for  a 
term  of  years  cannot  claim  the  title  deeds  of  the  freehold  without 
an  express  agreement  {i). 

A  judgment  of  foreclosure  may  be  made  at  the  suit  of  a  first  Bondjide 
mortgagee  without  any  order  against  the  holder  of  the  deeds  for 
the  delivery  of  them,  as  where  they  are  in  the  hands  of  a  person 
who  has  taken  them  bond  fide  and  without  actual  or  constructive 
notice  of  fraud  from  a  person  without  title  {k).  Nor  is  such 
mortgagee  entitled  to  delivery  up  of  deeds  subsequent  to  his 
mortgage,  and  dealing  only  with  the  equity  of  redemption  (/). 

TTpon  the  sale  of  a  ship  in  the  admiralty  for  the  satisfaction  of  Delivery  of 
bottomry  or  other  claims,  the  title  is  complete  without  any  delivery  ^^ 
of  the  register.  And  no  order  wiU  be  made  for  its  delivery  against 
the  official  agent  of  a  foreign  government,  who  alleges  that  he 
detains  it  under  the  law  of  his  own  country.  But  the  Court 
will  order  delivery  of  the  register  in  the  case  of  a  British 
vessel,  because  its  production  may  be  necesscuy  at  the  custom 
house  (m). 

Before  the  Jud.  Act  (n),  the  decree  did  not  direct  delivery  of  the 
deeds  against  a  purchaser  for  value  without  notice,  whatever  may 
be  the  case  since  that  Act.  See  the  question  considered,  sup. 
p.  938,  and  inf.  p.  1185. 

(18.)  The  time  allowed  for  pa j/nient. 

To  the  person  entitled  to  the  first  right  to  redeem,  it  is  the  Time  for 
practice  to  give  six:  months  from  the  date  of  the  certificate,  which  P^y^^*- 
fixes  the  amount  of  the  debt,  and  the  equitable  as  well  as  the  legal 
mortgagor  has  a  right  to  this  time,  whether  the  judgment  be  for 
foreclosure  or  sale  (o) ;  and  although  the  security  be  given  for  a 

(A)  MolmM  V.  Tum^f  7  Ha.  370,  n. ;  (/)  Ore&ne  v.  Foster,  22  Ch.  D.  666, 

Seath  V.  Crealock,  18  Eq.  215,  M.  R. ;  Fry,  J. 

notwithstanding  the  old  oases  of  Frazer  {m)  Tremont,  1  W.  Bob.  163. 

T.  Jones,  17  L.  J.  Oh.  353,  L.  G. ;   IFUe-  (n)  36  &  37  Vict.  c.  66,  s.  24,  snb-s.  6. 

man  v.  Westland,  1  Y.  &  J.  117.  (o)  Parkers,  HouaeJUld,  2  If.  &  K.  419; 

(i)   Wiseman  v.  Westland,  sup,  Thorpe  v.  Oartside,  2  Y.  &  C.  730,  Exo. ; 

(k)  Kendall  v.  Hulls,  1 1  Jur.  864,  V.  0.  Zisier  v.  Turner,  6  Ha.  281, 293 ;  Amy  v. 

Kt.  Brace.  Zeaeh,  2  Ha.  67 ;  Zloyd  v.  Whiliey,  17 

Jut.  754,  V.  0.  Wood. 
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debt  which  does  not  carry  interest  (;>),  and  a  judgment  debtor  has 
the  same  time  (q). 

Each  of  the  persons  entitled  to  a  subsequent  right  of  redemption 
has  three  months  from  the  date  of  the  further  certificate,  land  in  the 
case  of  a  derivative  mortgage,  this  rule  applies  to  the  original 
mortgagee's  right  to  redeem  upon  default  of  redemption  by  the 
mortgagor  of  the  original  and  derivative  mortgages  (r). 

(19.)  Payment  under  decree. 

A  power  of  attorney  from  the  mortgagee  is  necessary  to  receive 
payment  under  a  decree  («) ;  but  when  the  mortgagor  did  not 
appear  the  order  absolute  was  made,  though  there  was  no  power  (^). 

Attendance  of  the  solicitor  without  a  power  at  the  time,  and  of 
the  mortgagee  himself  during  the  time,  was  held  sufficient  {u) ;  and 
also  even  such  attendance  after  the  time  {x). 

Payment  of  the  mortgage  money  to  one  of  joint  mortgagees  is 
not  sufficient  (y).  Payment  out  of  Court  was  directed  to  be  made 
to  two  mortgagees,  or  one  of  them,  they  being  trustees  and  living 
at  a  distance  {z). 


(20.)  Enlargement  of  time  for  payment 

Although  the  Court,  after  default  by  the  mortgagor  in  payment 
of  the  debt,  will  give  the  mortgagee  relief  by  foreclosure,  and  in 
certain  instances  by  sale,  yet  the  Court,  in  accordance  with  its 
principle  of  considering  the  estate  a  pledge,  will  grant  the  mort- 
gagor every  fair  allowance  of  time  to  enable  him  to  discharge  the 
debt.  The  time  for  payment  may  be,  therefore,  renewed,  on 
proper  application  to  the  Court,  even  after  the  decree  is  signed  and 
inrolled  {a) ;  nor  will  it  make  a  difiference  that  the  proceedings  are 
under  7  Geo.  II.  c.  20,  s.  2  (6) ;  the  time  may  be  enlarged  in 


(p)  Melhr  v.  Woodt,  1  Keen,  16. 

\q)  Fish.  Ktg.  1049,  ed.  3 ;  951,  ed.  4. 

(r)  Dalton  v.  Wilson^  Set.  1162,  ed.  4. 

(»)  Gumey  v.  Jackstm,  1  Sm.  &  G. 
App.  26. 

(0  Cox  V.  Wat8on,  7  Ch.  B.  196,  V.  C. 
Malins;  Moore  v.  HoraJUld,  W.  N.  1882— 
48,  V.  C.  Hall. 

(w)  Leehmere  t.  Clampy  30  Beav.  218 ; 
31  ib,  678  ;  9  Jnr.  N.  S.  482. 

{x)  Bernard  v.  Norton,  10  L.  T.  N.  S. 
183,  K.  B. 

(y)  Matson  v.  Dennis^  4  Be  G.  Jo«  & 


Sm.  346  ;  10  Jur.  K.  S.  461 ;  xeversing 
12  W.  R.  696,  V.  C.  Stuart. 

(z)  Bradford  v.  Neitleship,  10  ib,  264, 
V.  C.  Stuart. 

(a)  Anon,  Bamard.  221 ;  2  £q.  Ga.  Ab. 
606,  pi.  37 ;  Cocker  v.  BeviSy  1  Ch.  Ca. 
61 ;  16  Vin.  476,  pi.  2 ;  Ismoord  v.  Clay^ 
pool,  1  Kep.  in  Ch.  139 ;  Edwards  y. 
Cunliffe,  1  Mad.  287 ;  Ford  v.  WasteU,  6 
Ha.  229 ;  2  Ph.  591 ;  ThomhiU  v.  Man- 
nin§,  1  Sim.  N.  S.  461 ;  Frees  v.  Coke,  6 
Ch.  649. 

{b)  Sup,  p.  762. 


Sect.  20.  ENLAKGEMENT  OF  TIME  FOR  PAYMENT.  HOo. 

either  case  (c).  But  on  enlargement  of  the  time,  the  mortgagor 
will  be  decreed  to  pay  the  amount  of  interest  and  costs  then  found 
due  by  the  certificate  (d).  A  slight  probability  of  paying  will 
suffice  (e^). 

Only  subsequent  interest  is  required,  not  interest  on  interest,  Subsequent 
unless  terms  are  made  (e).     And  this  rule  is  adhered  to,  even 
where  the    application  for  enlargement  is  made  on  behalf  of 
infants  (/). 

The  condition  on  which  the  order  for  enlargement  of  time  is  Conditions 
usually  granted,  is  payment  of  the  interest  and  costs  reported  due,  ment. 
on  or  before  the  time  appointed  for  the  payment  of  the  whole  (//) ; 
but  in  some  cases  an  additional  time  will  be  given  for  the  payment 
of  such  interest  and  costs,  as  where,  at  the  time  of  the  application 
for  enlargement  of  the  redemption  time,  the  time  fixed  for  payment 
has  nearly  arrived  (A),  or  the  mortgagor  has  been  prevented  by  the 
mortgagee  from  receiving  the  rents  (t).     Three  months'  enlarge- 
ment of  time  has  been  granted  upon  the  mortgagor's  immediate  • 
payment  of  5,000/.,  being  half  the  amount  of  interest  due  (j). 

And  although  the  interest  and  costs  be  not  paid  by  the  mort-  Satisfactory 
gagor  on  the  appointed  day,  yet  if  he  can  give  satisfactory  reasons  ^^^'^  ^^ 
for  his  default,  he  may  obtain  a  fresh  enlargement  {k).  Where  the 
mortgagee  has  received  the  rents  between  the  certificate  and  the 
time  fixed  for  payment,  the  Court  will,  on  motion,  refer  it  back  to 
chambers  to  continue  the  accounts,  and  to  fix  a  new  day  (/).  But 
an  order  to  enlarge  the  time  for  payment  in  a  foreclosure  suit  is  by 
no  means  a  matter  of  course,  and  may  be  refused  where  no  excuse 
for  the  default  is  stated,  and  the  security  does  not  appear  ample(w); 
'and  after  time  has  been  onc€^  enlarged  by  consent  (n). 

Time  will  be  enlarged  even  against  a  purchaser  (o),  and  pending 
an  appeal  to  the  House  of  Lords  (p). 

{e)  Wakerett  v.  Delight,  9  Ves.    36.  V.  0.  Bacon. 

See  17  »*.  417.  (*)  Jonea  v.  Creswicke,  9  Sim.  304. 

((f)  Whatton  y.  Craddoch,  1  Keen,  269.  (/)  Ellis  v.    QHffiiht,    7   Beav.    83 ; 

And  see  8up,  483,  4  ;  Brewin  y.  Austin,  Alden  v.  Foster,  o  ib.  692 ;  7  Jur.  8 ; 

2  Keen,   211;    Coombe  y.    Stewart,   13  Garlicky.  Jackson,  4  Bea.v,loi;  Constable 

Beav.  Ill ;  Molford  v.  Yate,  1  K.  &  Jo.  y.Howiek,  6  Jur.  N.  S.  331,  V.  C.  Wood; 

677.  Webster    v.  Fatteson,   25    Ch.   D.   626, 

W   WhitJUld  y.  Boberts,  7  Jur.  N.  S.  Kay,  J. 

1268,  M.  B.  (m)  Nanny  y.  JEdtcards,  4  Bufis.  124 ; 

(/)  Coombe  y.  Stewart,  sup.  Eyre  V.  Sanson,  sup. 

{y)  Eyre   y.    Sanson,   2  Beav.    478 ;  («)  Campbell  v.  Mb^hay,  18  Jur.  641, 

Edwards  y.  Cunliffe,  sup.  V.  0.  Stuart. 

(A)  Eyre  y.  Hanson,  sup.  (o)  Campbell  y.  Eolyland,  7  Ch.  D.  166, 

(t)  Geldard  y.  Hornby,  1  Ha.  251.  Jesdel,  K.  B. 

[j)  Forrist  v.  Shore,  32  W.  B.  866,  {p)  Finch  v.  Shaw^  20  Beay.  565. 
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Chap.  78. 


When  objec* 
tions  to 
certificate. 


Time  not 
enlarged  in 
redemption 
suit. 


Where  in  a  foreclosure  siiit,  objections  were  taken  to  the  certifi- 
oate,  and  the  time  appointed  for  the  payment  of  the  mortgage 
money  was  likely  to  elapse  before  the  objections  were  heard,  it  was 
held  that  the  defendant  should  have  applied  to  the  Court,  upon  the 
objections  being  filed,  to  have  the  time  enlarged  untQ  the  objeo« 
tions  were  disposed  of  (q) ;  the  same  would  apply  to  the  present 
practice  after  a  summons  to  vary  the  certificate. 

If  the  mortgagor  bring  his  action  to  redeem,  and  a  day  be 
appointed  for  payment,  and  he  make  default  in  consequence  of 
which  his  action  is  dismissed,  this  will  be  equivalent  to  a  decree  of 
foreclosure  (r);  and  not  only  the  mortgagor  and  his  heirs,  but  a 
purchaser  of  the  equity  of  redemption  pendente  lite  will  be  bound 
by  it  (s) ;  and  the  Court  will  not,  as  in  the  case  of  foreclosure, 
enlarge  the  time  for  payment  (t).  But  if  the  action  be  dismissed 
for  want  of  prosecution,  and  not  for  want  of  payment,  the 
mortgagor  wiU  not  be  estopped  from  bringing  a  second  action  to 
redeem  {u). 


(21.)  Order  absolute  for  foreclosure, 

TTpon  an  affidavit  of  non-payment  of  the  money  at  the  appointed 
time  and  place,  or  subsequently,  to  the  person  to  whom  it  is  directed 
to  be  paid  or  his  agent,  the  order  for  foreclosure'  contained  in  the 
original  judgment  wiU  be  made  absolute  by  an  order  which  is 
obtained  as  of  course  on  motion  {x).  When  a  clerk  attended  to 
receive  the  money  without  a  power  of  attorney,  but  no  one  attended 
on  the  part  of  the  mortgagor,  on  affidavit  of  that  fact,  the  judg* 
ment  was  made  absolute  (y).  And  this  final  order  of  foreclosure 
must  be  obtained  before  an  account  is  taken  of  subsequent  interest 
and  costs,  and  a  time  appointed  for  the  exercise  of  the  next  right 
of  redemption  (z) ;  and  if  great  delay  take  place  in  obtaining  it, 
the  Court  will  require  an  explanation. 

The  owner  of  the  equity  of  redemption  must  be  served  {a). 


(q)  Rmvoiz$  T.  Cooper^  1  S.  &  S.  364. 

(r)  CholtnUy  y.  Lord  Oxford^  2  Atk. 
267 ;  BUhop  of  Winchester  v.  Faine,  11 
Vee.  199. 

(«)  Oarth  V.  Ward,  2  Atk.  176.  See 
now  2  &  3  Vict.  c.  11,  s.  7. 

(t)  NovotieUki  v.  Wakefield,  17  Ves. 
417  ;  Faulkner  v.  BolUm,  7  Sim.  319. 

(u)  Eamard  t.  Eardy,  18  Yes.  460. 


(x)  Set.  393,  ed.  3 ;  1089,  ed.  4 ;  Dan. 
897,  ed.  4  ;  790,  ed.  6. 

(y)  Moore  v.  Horsfield,  W.  N.  1882— 
43,  V.  C.  Hall;  following  Cox  v.  Watwn, 
7  Ch.  B.  196,  V.  C.  MaHne. 

(«)  Whitbread  v.  Lyall,  8  De  G.  If.  & 
a.  383  ;  2  Jur.  N.  S.  671 ;  3  Sm.  &  G. 
314;  WehsUr  v.  Fatteeon,  25  Ch.  D. 
626,  Kaj,  J. 

(a)  Frees  v.  Coke^  6  Oh.  645,. 
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The  final  order  to  a  decree  of  foreclosure  is  absolutely  necessary  Final  order, 
to  its  perfeotion,  so  much  so  that  without  its  being  obtained,  a 
decree  of  foreclosure  is  not  a  good  defence  to  an  action  to  re- 
deem (b) ;  but  a  release  by  the  mortiraffor,  after  the  first  decree,  Release  by 

^  ^  '^  o  o     »  mortgagor. 

would  be  tantamount  to  a  final  order  {c). 

In  matters  of    foreclosure,  computation  of  time  must  be  by  Time, 
calendar,  and  not  lunar  months  (^i^ ). 

An  order  for  foreclosure  absolute  does  not  entitle  the  plaintiff  to  Fosseesion. 
a  writ  of  possession;  it  does  not  fall  within  Ord.  XLII.  r.  5  (^). 
Every  foreclosure  action  should,  therefore,  comprise  a  claim  for 
possession. 

The  motion  for  the  order  absolute  should  be  handed  in  to  the 
registrar  (/). 

After  final  decree  is  entered  up  parties  cannot  be  added  {g),  but 
they  may  be  added  by  amendment  before  the  decree  is  entered 
and  drawn  (A). 

(22.)  Opening  the  foreclosure. 

So  anxious  is  equity  to  afford  every  reasonable  relief  to  the  mort- 
gagor, that  even  after  a  decree  of  foreclosure  has  been  signed  and 
inrolled,  and  the  mortgagee  has  been  in  possession  for  many  years, 
nevertheless  the  Court  wiU,  under  special  circumstances,  open  the 
decree.  In  one  case  the  foreclosure  was  opened  after  sixteen 
years  (e);  and  in  other  cases  the  Court  has  granted  the  relief  on 
fresh  evidence  adduced  on  the  mortgagor's  behalf  (A).  And  the 
same  indulgence  will  be  granted  even  after  the  order  for  making 
the  foreclosure  absolute  (which  constitutes  the  foreclosure),  has 
been  inroUed,  nor  need  the  inrolment  of  such  decree  or  order  be  for 
such  purpose  vacated  (/). 

There  are  also  certain  acts  of  the  mortgagee  which  will  of  them-  What  acts 
selves  open  the  decree,  as  if  there  has  been  unfair  conduct  or  doGi^^^ 

{b)  SenhouM  y.  Early  2  Yes.  S.  460;  Ch.  D.  422,  0.  A. 

5  Bac.  102.    And  see  Ford  v.  JFastell,  6  (A)  Keiih  v.  Butcher,  25  Ch.  D.  751, 

Ha.  229  ;  2  Fh.  591.  Kay,  J. 

(c}  HfijfnokUon  y.  Perkins f  Amh,  564.  (t)  Burph  y.  Langton,   15  Yin.  321, 

[i)  Anon,  Barnard.  Ch.  324  ;  2  Eq.  476  ;  2  Eq.  Ca.  Ab.  609 ;  5  Bro.  P.  G. 

Ca.  Ab.  605.  213. 

{e)  Wood  T.   JTheater,  22  Ch.  D.  281,  {k)  Cocker  v.  Bevis,  I  Ch.  Ca.  61 ;  15 

Chitty,  J.  Yin.  476,  pi.  2  ;  Itmoord  y.  Claypool,  1 

(/)  W.  N.  1883—40,  Chitty,  J.  Eep.  in  Ch.  139. 

(p)  AtL  Gen*  y.  Corp.  Birmingham^  15  (/)  Ford  V.  WasMl,  eup. 
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Sale  after 
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onflted  after 
foredosure. 


Proof  in 
windinff  up 
after  s^e. 


"When  fore- 
closure not 
opened. 


coUufiion  on  his  part  in  obtaining  the  decree  (m) ;  or  if,  after  fore- 
dosTirey  he  proceed  against  the  mortgagor  on  his  bond  or  other 
collateral  security  (n),  which  he  may  lawfully  do  (o).  The  Court 
will  grant  an  injunction  against  such  proceedings,  if  the  mortgagee 
has  sold  the  estate  or  any  part  thereof  (p)^  and  depiiyed  himself  of 
the  means  of  letting  the  mortgagor  redeem  (q). 

The  mortgagee  will  not  be  allowed  after  foreclosure,  to  come  in 
under  an  administration  suit,  and  prove  for  the  deficiency  (r) ;  but 
a  mortgagee,  after  foreclosure  and  attempted  sale,  was  admitted 
to  prove  in  an  administration  suit  upon  giving  up  the  property,  but 
was  not  allowed  the  costs  of  foreclosure  («). 

So  a  mortgagee  cannot  sue  the  mortgagor  after  he  has  joined 
with  a  transferee  of  the  equity  of  redemption  in  selling  the  estate, 
and  has  allowed  the  transferee  to  receive  the  proceeds  of  sale  (t). 

Where  a  mortgagee  with  a  power  of  sale  obtains  a  decree  for 
foreclosure  and  then  sells,  he  will  not  be  compelled  to  sell  under 
his  power,  as  he  might  thereby  incur  the  risk  of  opening  the  fore- 
closure (u). 

Where  a  mortgagee  of  leaseholds  has,  after  foreclosure  of  sub- 
sequent mortgagees,  been  ousted  from  the  estate  for  breach  of 
covenants,  which  the  mortgagor's  executors  should  have  kept,  the 
mortgagee  may  prove  against  the  mortgagor's  estate  (jt). 

Where  a  mortgagee  has  contracted  to  sell  the  mortgage  premises, 
he  will,  in  a  winding  up,  be  entitled  to  prove  for  his  whole  debt, 
less  the  amount  of  the  purchase-money,  without  prejudice  to  th^ 
right  to  increase  or  diminish  the  proof  (y). 

A  decree  of  foreclosure,  however,  will  not  be  opened  by  reason  of 
the  overvalue  of  the  estate,  and  a  parol  agreement  to  permit  a 
redemption  (2) ;  and  after  twenty  years'  possession,  the  Court  will 


(m)  Burffh  v.  langton,  6  Bro.  P.  C. 
213  ;  2  Eq.  Ca.  Ab.  609  ;  Lloyd  v.  Man- 
tellf  2' P.  Wms.  73;  Gore  v.  StaepooU,  1 
Bow,  18 ;  ffarvey  v.  Tebbutt,  1  J.  &  W. 

197. 

{n)  Daahtcood  v.  Bli/thway,  1  Eq.  Oa. 
Ab.  317  (D.  3) ;  15  Vin.  476. 

(o)  Tooke  V.  Hartley,\2  Bro.  C.  C.  126 ; 
2  Dick.  785. 

(p)  Palmer  v.  Hendrie,  27  Beav.  349 ; 
28  ih,  341. 

{q)  See  Tooke  v.  JSartley,  sup, ;  Ferry 
V.  Barker,  8  Ves.  627 ;  13  i*.  198 ;  2 
Fonbl.  277;   Palmer  v.  Hendrie,  sup.; 


Walker  v.  Jones,  IJ.  C.  60 ;  5^  Burrell, 
7  Eq.  399,  y.  0.  James.  ^ 

(r)  Lockhart  v.  Hardy,  9  Bear.  349. 

(«)  Haynes  v.  S,  3  Jur.  N.  S.  504, 
V.  C.  Kinderdey. 

(t)  Palmer  v.  ffendrie,  sup.  See  p. 
792. 

(«)  Watson  V.  Marston,  4  De  G.  M.  & 
G.  230 ;  but  see  sup,  p.  282  (/). 

(x)  Ee  Burrell,  sup, 

(y)  Oxford  and  CanUrhitry  Ball  Co,  6 
Ch.  433. 

(s)  Wishall  V.  Short,  3  Bro.  P.  C.  668; 
2  Eq.  Ca.  Ab.  177  ;  7  Viii.  398. 


Sect.  22. 


OPENING  THE  FOBECLOSTJRE. 
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not  set  aside  the  foreclosure  for  mere  form  (a) ;  nor  will  an  action 
of  revivor  and  supplement  be  a  waiver  of  the  decree  (J) ;  nor  will 
the  mere  fact  of  the  mortgagee  devising  the  estate  as  money  (c),  or 
noticing  it,  for  a  collateral  purpose,  as  a  debt,  open  the  fore- 
closure {d) ;  and  if  there  have  been  considerable  alterations  made 
in  the  estate,  accompanied  with  length  of  possession,  the  decree  will 
not  be  opened  {e).  No  general  rule  can,  however,  be  laid  down  for 
.opening  of  a  foreclosure ;  each  individual  case  must  rest  on  its  own 
jnerits. 

In  one  case,  after  the  inrolment  of  an  order  of  foreclosure 
absolute  obtained  by  a  judgment  creditor,  time  was  enlarged  on 
the  ground  that  the  debt  consisted  of  the  costs  of  the  judgment 
debtor  incurred  in  an  administration  suit,  in  which  the  judgment 
creditor  acted  as  her  attorney,  that  the  interest  of  the  debtor  in  the  Where 
administration  suit  was  five  or  six  times  the  amount  of  the  debt,  attorney  of 
that  the  debtor  had  no  other  means  of  payment,  and  that  the         '' 
delay  which  had  taken  place  in  that  administration  suit  had  not 
been  caused  by  any  fault  on  her  part,  but  in  some  degree  by  the 
creditor  insisting  on  being  made  a  party  to  that  suit  in  respect  of 
his  charge'  under  the  judgment,  which  he  was  attempting  to  enforce 
in  the  foreclosure  suit  (/). 

The  foreclosure  cannot  be  opened  in  part  (g).    For  the  general 
principles  of  opening  foreclosures  see  (A), 


(23.)  All  remedies  may  be  pursued  at  the  same  time. 

As  already  stated  (t),  a  mortgagee  may,  at  the  same  time,  pro- 
ceed on  all  his  remedies ;  he  may,  at  the  same  moment,  bring  his 
action  of  foreclosure;  and  proceed  on  all  his  other  securities  (A;), 


(a)  Jonst  y.  Kenriek,  6  Bro.  P.  C.  244; 
2  Eq.  Ca.  Ab.  602,  pi.  31 ;  16  Vin.  470, 
pL  18. 

{b)  BirehU  Case,  Gilb.  Rep.  in  Eq. 
186. 

(e)  SilberaehUdt  T.  Sehiott,  3  Yes.  & 
Bea.  45 ;  Stuckville  v.  Dolben^  15  Yin. 
476,  Z.  pi.  1 ;  Sel.  Ch.  Ca.  10. 

(i)  Tooke  y.  Bishop  of  Ely ^  5  Bro.  P.  C. 
181 ;  15  Yin.  476,  Z.  pi.  1. 

(«)  Lcmt  y.  Cm/wf,  6  Bro.  P.  C.  200 ; 
2  Eq.  Ca.  Ab.  599,  pL  21 ;  Tooke  y. 
Bithop  of  Ely,  aup. 

(/)  Ford  y.  WasUll,  6  Ha.  229;  2  Ph. 


591 ;  16  L.  J.  Ch.  372. 

{p)  Batch  y.  JFard,  4  Gifl.  96  ?  9  Jur. 
N.S.  373;  11  W.  R.  135. 

(A)  Campbell  y.  Solyland,  7  Ch.  D. 
166,  Jessel,  If.  R. 

(•)  Sup,  p.  790. 

(*)  Bumell  y.  Martin^  "Dough  417; 
Sehoole  y.  SaU,  1  Sch.  &  Lef.  176 ;  Bees 
y.  Barkinson,  2  Anst.  497.  And  see 
Qarforth  y .  Bradley^  2  Yea.  S.  678 ;  2  Atk. 
343 ;  and  tup.  p.  790.  This  rale  does 
not  apply  to  a  yendor  haying  a  bond  and 
equitable  lien  for  the  purchase  money ; 
9up,  p.  469  (»}. 
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although  the  Court  would  under  speoial  circuniBtances  have  granted 
an  in  junction  against  the  proceedings  at  law(/).  The  best  and 
safest  course  for  a  mortgagee  to  pursue,  if  he  suspect  the  estate  is 
not  adequate  to  discharge  the  debt,  and  he  cannot  obtain  a  sale  by 
a  decree  of  equity  {m)y  is  to  proceed  on  his  legal  securities  first ;  for 
it  has  been  seen  that  if  he  first  obtain  a  decree  of  foreclosure,  and 
afterwards  proceed  at  law,  he  will  re-open  the  foreclosure ;  and  if 
he  obtain  a  foreclosure  and  sell,  and  then  proceed  at  law  for  the 
difference,  it  is  doubtful  whether  the  Court  will  not  grant  an  in« 
junction ;  but  if  he  first  proceed  at  law,  he  may  afterwards  obtain  a 
decree  for  payment  of  the  remainder ;  and,  on  default  of  payment, 
foreclose  the  estate. 

If  the  mortgagee  proceed  upon  his  collateral  securities,  the  mort- 
gagor may  obtain  an  injunction  upon  terms  of  paying  into  Court 
the  amount  claimed ;  and  if  the  debt  is  afterwards  paid  out  of  the 
produce  of  the  sale  of  the  mortgaged  property,  the  fund  in  Court 
will  of  course  belong  to  the  mortgagor  (n).  If  the  mortgage  be  by 
way  of  trust  for  sale,  there  seems  no  reason  why  the  mortgagee 
should  not  sell,  and  then  proceed  to  enforce  his  collateral  secu- 
rities (o) ;  and  the  same  would  seem  to  apply,  where  the  mortgagee 
has  a  power  ofsak. 

In  the  administration  of  the  estate  of  a  deceased  mortgagor,  the 
mortgagee  is  entitled  to  avail  himself  of  all  his  rights  against  the 
mortgagor's  general  estate,  and  also  of  his  security.  He  is,  if  the 
estate  be  solvent,  allowed  to  prove  for  his  whole  debt  and  also  to 
make  what  he  can  of  his  security,  not  receiving  more  than  twenty 
shillings  in  the  pound  {p) ;  but  if  the  mortgagor  has  died  since 
November  1,  1875,  and  his  estate  is  insolvent,  by  the  Jud.  Act, 
1875  {q)y  the  rule  in  bankruptcy  as  to  the  respective  rights  of 
secured  and  unsecured  creditors  and  as  to  debts  and  liabilities 
proveable  will  apply  (r). 

The  rule  of  bankruptcy  which  makes  void  unregistered  bills  of 
Tinregifltered.    ^^  ^^  unsecured  Creditors  is  not  applicable  under  s.  10  (s). 

It  would  seem  that  the  sole  object  of  this  section  was  to  get  rid 


Proof  in 
administra* 
Hon  suit. 


BiU  of  sale 


(/)  Booth  y.  B.  2  Atk.  344 ;  Schoole  v. 
Sdllf  1  Soh.  &  L.  176.  And  see  nip.  p. 
792. 

(m)  As  to  this,  see  tup,  pp.  999,  1008. 

(«)  Taylor  v.  Waters,  1  My.  &  Or.  266; 
6  L.  J.  N.  S.  Ch.  210. 

[p)  See  Lockhart  v.  Eardy,  9  Beav.  849. 

(jd)  Mason  v.  Bogg,  2  My.  &  Cr.  443 ; 


overruling  Qre&nwood  v.  Taylor,  1  Boss, 
&  My.  186. 

{q)  Jnd.  Act,  1875,  c.  77,  s.  10.  See 
sect,  set  out,  iup,  p.  445. 

(r)  See  sup.  p.  416. 

(«)  Be  3'Bpineuilf  20  Ch.  D.  217, 
Fry,  J. ;  Be  Knotty  7  Ch.  D.  649,  n, 
V.  C.  HaU. 


Sbot.  23. 
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o£  the  rule  in  Mason  v.  Bogg  {t)y  and  the  position  of  unsecured 
creditors  inter  se  remains  as  before  the  Act  («). 

Where  before  the  B.  A.  1883,  a  mortgagee  had  valued  his 
Becurity  and  proved  for  the  difference,  he  could  not  amend  his 
proof  on  the  security  being  sold  for  less  than  the  valuation  {v). 


(24.)  Remedies  for  recovery  of  rent-charges. 

Arrears  of  rent-charges  and  annuities  charged  on  land  may,  in  a 
proper  case,  be  recovered  by  sale  of  the  land  charged  {x) ;  although 
there  are  powers  of  distress  and  entry  {y) ;  certainly  where  there  is 
nothing  to  distrain  upon,  and  no  other  means  of  satisfying  the 
rent-charge  or  annuity  (y) ;  otherwise,  it  would  seem,  where  there 
is  sufficient  to  distrain  upon  (s). 

Where  the  property  charged  was  subject  to  a  settlement,  and 
no  person  seised  in  fee  simple  in  possession,  a  sale  wasrefused, 
as  the  arrears  might  be  satisfied  out  of  the  future  rents  {a). 

Where  there  is  a  power  of  distress  and  entry,  a  receiver  will  not 
be  appointed  (6),  apart,  at  least,  from  the  comprehensive  powers  of 
the  Jud.  Act,  s.  25  {b). 

(25.)  Remedies  for  rent-charges  under  the  Conveyancing  Acty  1881. 

The  Conveyancing  Act,  1881  (c),  provides  remedies  for  the 
recovery  of  rent-charges  and  other  annual  sums  in  the  following 
sections: — 

By  s.  44,  sub-s.  (1),  where  a  person  is  entitled  to  receive  out  of  Bemedieg 
any  land,  or  out  of  the  income  of  any  land,  any  annual  sum,  pay-  of'a^^'^ 
able  half-yearly  or  otherwise,  whether  charged  on  the  land  or  on  ®"^  charged 
the  income  of  the  land,  and  whether  by  way  of  rent-charge  or 
otherwise,  not  being  rent  incident  to  a  reversion,  then,  subject  and 
without   prejudice   to   all  estates,   interests,  and  rights  having 


(0  Lee  y.  Nuttall,  12  Ch.  B.  61,  C.  A. ; 
£e  Withemua^  ^e,  16  Ch.  B.  339, 
James,  L.  J. 

(m)  Smith  y.  Morgan,  6  C.  P.  D.  337, 
Lindlej,  J. ;  Be  Magpi,  20  Ch.  D.  546, 
Fry,  J. 

{v)  Re  ITopkint,  18  Ch.  B.  370,  C.  A. ; 
but  Bee  Sehed.  II.  r.  13,  of  the  B.  A. 
1883. 

{x)  Cupit  v.  Jackson,  18  Fti.  721; 
Mca.  495 ;  Horion  v.  Eall,  17  Eq.  437, 


v.  C.  HaU ;  Seottiah  JTidowa'  Fund  ▼. 
Cratg,  20  Ch.  D.  208,  V.  C.  HaU. 

(y)  WhiU  V.  Jamesy  26  Beav.  191 ;  4 
Jur.  N.  S.  1214;  HaUy.  Hurt,  2  J.  & 
H.  76 ;  Dawwn  t.  B^bina,  2  C.  P.  D.  37, 
40,  42. 

(z)  Sup.  792  (a),  and  cases. 

(a)  Oravn  y.  Hieka,  11  Sim.  536. 

(*)  Burton  y.  Monkhouse,  G.  Coop.  41 ; 
Sollorif  y.  leaver,  9  Eq.  22,  V.  C.  Malins. 

{e)  44  &  45  Vict.  c.  41. 
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priority  to  the  annual  sum,  the  person  entitled  to  receive  the  same 
shall  have  such  remedies  for  recovering  and  compelling  payment 
of  the  same  as  are  descrihed  in  this  section,  as  far  as  those 
.remedies  might  have  heen  conferred  by  the  instrument  under 
which  the  annual  sum  arises,  hut  not  further. 

By  sub-s.  (2),  if  at  any  time  the  annual  sum  or  any  part  thereof 
is  unpaid  for  twenty-one  days  next  after  the  time  appointed  for 
any  payment  in  respect  thereof,  the  person  entitled  to  receive  the 
annual  sum  may  enter  into  and  distrain  on  the  land  charged  or 
any  part  thereof,  and  dispose  according  to  law  of  any  distress 
found,  to  the  intent  that  thereby  or  otherwise  the  annual  sum  and 
all  arrears  thereof,  and  all  costs  and  expenses  occasioned  by  non- 
payment thereof,  may  be  fully  paid. 

By  sub-s.  (3),  if  at  any  time  the  annual  sum  or  any  part  thereof 
is  unpaid  for  forty  days  next  after  the  time  appointed  for  any  pay- 
ment in  respect  thereof,  then,  although  no  legal  demand  has  been 
made  for  payment  thereof,  the  person  entitled  to  receive  the 
annual  sum  may  enter  into  possession  of  and  hold  the  land 
charged  or  any  part  thereof,  and  take  the  income  thereof,  until 
thereby  or  otherwise  the  annual  sum  and  all  arrears  thereof  due  at 
the  time  of  his  entry,  or  afterwards  becoming  due  during  his  con- 
tinuance in  possession,  and  all  costs  and  expenses  occasioned  by 
non-payment  of  the  annual  sum,  are  fully  paid ;  and  such  posses- 
sion when  taken  shall  be  without  impeachment  of  waste. 

By  sub-s.  (4),  in  the  like  case,  the  person  entitled  to  the  annual 
charge,  whether  taking  possession  or  not,  may  also  by  deed  demise 
the  land  charged,  or  any  part  thereof,  to  a  trustee  for  a  term 
of  years,  with  or  without  impeachment  of  waste,  on  trust,  by 
mortgage,  or  sale,  or  demise,  for  all  or  any  part  of  the  term,  of  the 
land  charged,  or  of  any  part  thereof,  or  by  receipt  of  the  income 
thereof,  or  by  all  or  any  of  those  means,  or  by  any  other  reason- 
able means,  to  raise  and  pay  the  annual  sum  and  all  arrears  thereof 
due  or  to  become  due,  and  all  costs  and  expenses  occasioned  by 
non-payment  of  the  annual  sum,  or  incurred  in  compelling  or 
obtaining  payment  thereof,  or  otherwise  relating  thereto,  including 
the  costs  of  the  preparation  and  execution  of  the  deed  of  demise, 
and  the  costs  of  the  execution  of  the  trusts  of  that  deed ;  and  the 
surplus,  if  any,  of  the  money  raised,  or  of  the  income  received, 
under  the  trusts  of  that  deed  shall  be  paid  to  the  person  for  the 
time  being  entitled  to  the  land  therein  comprised  in  reversion 
immediately  expectant  on  the  term  thereby  created. 


Sect.  25.     REMEDIES  FOR  RENT-CHARaES  UNDER  CONV.  ACT,  1881.  ^113 

By  sub-s.  (5),  this  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument  under  which  the  annual 
sum  arises,  and  shall  have  effect  subject  to  the  terms  of  that  instru- 
ment and  to  the  provisions  therein  contained. 

By  sub-s.  (6),  this  section  applies  only  where  that  instrument 
comes  into  operation  after  the  commencement  of  the  Act. 

By  s.  45,  sub-s.  (1),  where  there  is  a  quitrent,  chief-rent,  rent-  Redemption 
charge,  or  other  annual  sum  issuing  out  of  land  (in  this  section  ^d  other 
referred  to  as  the  rent),  the  Copyhold  Commissioners  shall  at  any  ^rpetual 
time,  on  th^  requisition  of  the  owner  of  the  land,  or  of  any  person 
interested  therein,  certify  the  amount  of  money  in  consideration 
whereof  the  rent  may  be  redeemed. 

By  sub-s.  (2),  where  the  person  entitled  to  the  rent  is  absolutely 
entitled  thereto  in  fee  simple  in  possession,  or  is  empowered  to  dis- 
pose thereof  absolutely,  or  to  give  an  absolute  discharge  for  the 
capital  value  thereof,  the  owner  of  the  land,  or  any  person  interested 
therein,  may,  after  serving  one  month's  notice  on  the  person  entitled 
to  the  rent,  pay  or  tender  to  that  person  the  amount  certified  by 
the  Commissioners. 

By  sub-s.  (3),  on  proof  to  the  Commissioners  that  payment  or 
tender  has  been  so  made,  they  shall  certify  that  the  rent  is  redeemed 
under  this  Act ;  and  that  certificate  shall  be  final  and  conclusive, 
and  the  land  shall  be  thereby  absolutely  freed  and  discharged 
from  the  rent. 

By  sub-s.  (4),  every  requisition  under  this  section  shall  be  in 
writing  ;  and  every  certificate  under  this  section  shall  be  in  writing, 
sealed  with  the  seal  of  the  Commissioners. 

By  sub-s.  (5),  this  section  does  not  apply  to  tithe  rentcharge,  or 
to  a  rent  reserved  on  a  sale  or  lease,  or  to  a  rent  made  payable 
under  a  grant  or  licence  for  building  purposes,  or  to  any  sum  or 
payment  issuing  out  of  land  not  being  perpetual. 

By  sub-s.  (6),  this  section  applies  to  rents  payable  at,  or  created 
after,  the  commencement  of  the  Act. 

By  sub-s.  (7),  this  section  does  not  extend  to  Ireland. 

(26.)   Trust  deed  for  creditors. 

A  mortgagee  cannot  avail  himself  of  the  benefit  of  a  trust  deed 
for  creditors  unless  he  has  executed  the  deed  or  shewn  within  a 
reasonable  time  a  clear  intention  of  coming  in  under  it  (d).     The 

(rf)  Gould  Y.  nobertwn,  4  De  G.  &  S.  609. 
C. — VOL.  II.  H  B 
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Bame  applies  to  other  creditors  (e) ;  hut  a  creditor  who  has  not 
executed  or  come  in  under  the  deed  cannot  sue  for  the  performance 
of  the  trusts  and  establish  a  charge  upon  the  trust  estate  for  money 
which  he  has  advanced  to  the  trustee  for  the  purposes  of  the 
trust  {e).    A  lapse  of  ten  years  is  too  long  (/). 

If  the  creditors  acquiesce  in  the  deed  they  will  have  the  same 
benefit  as  if  they  had  executed  it  {g). 

Where  creditors  come  in  and  execute  the  deed  after  a  dividend 
has  been  paid,  they  will  be  allowed  to  participate  in  future  assets, 
but  past  dividends  will  not  be  disturbed  (A). 


Whether 
costs  of  suit 
come  out  of 
g^eneral 
assets. 


(27.)  Administration  suits. 

It  is  clear  that  a  mortgagee  may  bring  an  action  on  behalf  of 
himself  and  other  creditors  of  the  mortgagor,  against  the  repre- 
sentatives of  the  mortgagor,  for  a  sale  of  the  estate,  and  payment 
of  the  deficiency  out  of  the  general  assets  (i). 

The  executor  of  a  mortgagor,  who  distributes  the  assets  without 
providing  for  the  mortgage  debt,  ia  personally  liable  for  any 
deficiency ;  but  his  liability  is  determined  at  the  expiration  of  six 
years,  and  so,  d  fortiori,  is  that  of  an  executor  of  an  executor  {k). 

Where  the  plaintiff  as  equitable  mortgagee  is  entitled  to  a  sale, 
the  whole  produce  of  the  sale  is  given  to  him,  leaving  the  costs  of 
the  suit  to  fall  on  the  general  assets ;  but  the  suit  ought  to  be  on 
behalf  of  himself  and  all  the  other  creditors  (/). 

But  where  a  mortgagee,  being  a  simple  contract  or  specialty 
creditor,  brings  an  action  for  administration,  and  a  decree  for  sale 
of  the  mortgage  premises  is  made,  it  appears  to  be  doubtful 
whether,  in  the  absence  of  other  assets,  the  costs  of  suit  are  paid 
first  out  of  the  proceeds  {m). 


(e)  La  Touche  v.  Luean,  7  CI.  &  F. 
772.    See  sup,  p.  463  (x). 

(/)  Lane  y.  Husband,  14  Sim.  656  ;  9 
Jar.  1001.  ^^  Brandling  y.  Plummer^ 
27  L.  J.  Ch.  188,  V.  C.  Kinderaley. 

(^)  SpottisuHtode  y,  Stockdale,  G.  Coop. 
102,  105 ;  Saber's  2V.  10  Eq.  664,  V.  C. 
Halins.  See  Collins  y.  Seece,  I  Coll.  678; 
Haworth  y.  Farker,  2  K.  ft  J.  163. 

(A)  Broadhent  y.  Thomtan,  4  De  G.  & 
8.  66;  Field  v.  Cook,  23  Beav.  600; 
Graves  y.  Davies,  17  Ir.  Ch.  90. 

(i)  Skey  v.  Bennet,  2  Y.  &  C.  C.  C. 
405  ;  Tipping  v.  Power,  1  Ha.  410;  King 


Y.  Smith,  2  %b.  239;  Brocklehurst  ▼. 
Jessop,  7  Sim.  438 ;  see  sup.  p.  798  (m). 

(*)  Be  Gale,  22  Ch.  D.  820,  V.  C. 
Baoon. 

(/)  Blair  y.  Ormond,  1  De  G.  &  S, 
428. 

(m)  Aldridge  y.  IFestbrook,  6  BeaY. 
188,  198;  Howard  y.  Prince,  13  ib.  72; 
Be  Oriental  Hotels  Co.  12  Eq.  126,  133, 
V.  C.  Wiokens;  WUd  y.  Loekhart,  10 
BeaY.  320 ;  Morgan  and  BaYey's  Costs, 
134 ;  Tuckley  y.  Thompson,  1  J.  &  H. 
126 ;  Marshall  y.  MeAravey,  3  Dr.  &  W. 
235  ;  Hamnan  y.  Biley,  8  Ha.  App.  xl., 


Bbct.  27. 


ADMINISTRATION  SUITS. 


And  wliere  a  mortgagee,  whether  legal  or  equitable,  is  entitled 
to  foreelosure  and  brings  an  action  for  a  sale,  it  has  been  held  that 
the  costs  of  suit  including  those  of  subsequent  incumbrancers  come 
out  of  the  proceeds  in  the  first  place  (n).  But  where  a  mortgagee, 
whether  legal  or  equitable,  has  a  power  of  sale  and  brings  an  action 
for  a  sale,  the  costs  of  all  parties  of  the  suit  come  out  of  the 
proceeds  of  sale  first,  though  the  fund  is  deficient  to  pay  the 
plaintiff  in  full  (o) ;  but  the  contrary  was  held  in  one  case  (7?),  on 
the  ground  that  the  mortgagee  had  the  right  to  have  the  trusts  of 
the  purchase  money  administered  by  the  Court  (p). 

Where  in  an  administration  suit  a  mortgagee  comes  in  and  con- 
sents to  a  sale,  and  the  proceeds  are  deficient,  he  is  entitled  to  the 
whole  fund  after  payment  of  the  costs  of  sale  (q),  A  mortgagee, 
whether  a  party  or  not,  who  consents  to  a  sale,  is  entitled  to  his 
principal,  interest,  and  costs  in  priority,  whether  he  is  a  legal  (r) 
or  equitable  {s)  mortgagee ;  and  as  well  in  a  foreclosure  (f)  as  an 
administration  suit  (u) ;  but  only  to  his  costs  of  suit  in  the 
character  of  mortgagee  {x). 

In  a  suit  for  ascertaining  priorities,  the  costs  of  the  plaintiff 
oome  out  of  the  fond,  the  costs  of  other  incumbrancers  are  added 
to  their  securities  (y). 
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Snit  for 

ascertaining 

priorities. 


9  «d.  zi. ;  Stone  t.  Van  Seythusen,  11 
Ha.  126 ;  18  Jar.  314  ;  Wade  v.  JTardy 
4  Brew.  602 ;  JTard  v.  Maekinlay,  2  De 
G.  J.  &  Sm.  S68 ;  10  Jur.  N.  S.  1063, 
L.  J. ;  JHnehard  v.  Fellows,  17  Eq.  421, 
y.  G.  Bacon.  See  Greenwood  y.  Firthy 
6  Jnr.  854,  V.  G.  Kindersley ;  Bamee  y. 
HaetieTy  1  Y.  ft  G.  G.  G.  403 ;  as  opposed 
to  JBerrsf  t.  MebbleihwaiU,  4  E.  &  Jo.  80 ; 
JFrifht  y.  mrby,  23  Beay.  463 ;  3  Jar. 
K.  S.  861;  Sheppard  y.  Burhage,  22 
L.  T.  94,  M.  B. ;  Walter  y.  Stanton,  10 
W.  R.  670,  V.  0.  Kinderaley ;  Ward  y. 
(krtwright,  Set.  294,  ed.  3 ;  White  y. 
Gudgeon,  30  Beay.  645. 

(n)  Kenebel  y.  Serafton,  13  Yes.  370 ; 
not  approyed  of  in  Hepworth  y.  Heelop, 
8  Ha.  487 ;  9  Jar.  796.  But  see  Txpping 
T.  Bower,  eup, 

(o)  Armstrong  Y,  Storer,  14  Beay.  535; 
Macrae  r.  JSllerton,  4  Jar.  N.  S.  967, 
V.  G.  Staart;  Cook  y.  ffart,  12  Eq.  459, 
V.  0.  Baoon;  Irbg  y.  J.  22  Beay.  217  ; 
Wonham  y.  Maohin,  10  Eq.  447,  M.  B. ; 
Spensley*s  Estate,  16  ib,  16,  M.  B. ; 
Cooke  y.  Brown,  4  Y.  &  G.  227 ;  Ahton 


y.  Farker,  5  L.  J.  N.  S.  3,  M.  B. 

(p)  Button  y.  Sealy,  6  W.  B.  350, 
V.  G.  Stuart. 

{q)  Dighton  y.  Withers,  31  Beay.  423. 

(r)  Hepworth  y.  Heslop,  sup, ;  Carr  y. 
Henderson,  11  Beay.  415  ;  Cook  y.  Hart, 
sup,;  CiUfieldY,  Biehards,  26  Beav.  241;  ' 
Dighton  y.  Withers,  sup, 

(«)  Wild  y.  Loekhart,  sup, ;  Barnes  y. 
Booster,  sup, ;  Chissum  y.  Dewes,  5  Buss. 
29. 

(0  Upperton  y.  Harrison,  7  Sim.  444 ; 
Cutjleld  y.  Biehards,  sup. 

{u)  Chissum  y.  Dewes,  sup, ;  Carr  y. 
Henderson,  sup, ;  Langton  y.  X.  7  De  G. 
M.  &  G.  30;  1  Jar.  N.  S.  1078;  reyersing 
18  Jot.  1092;  Farker  y.  Watkins,  I 
Johns.  133. 

(x)  Wiekenden  y.  Bagson,  4  W.  B.  443, 
L.  G. 

(y)  Ford  y.  Farl  Chesterfield,  21  Beay. 
426.  But  see  Brace  y.  Duchess  of 
Marlborough,  Moeeley,  50;  White  y. 
Bishop  of  Feterborough,  Jac.  403;  Wright 
y.  Kirby,  sup. 
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In  a  suit  for  the  administration  of  the  trusts  of  a  settlement  the 
costs  of  the  defendant  mortgagee  and  all  parties  come  out  of  the 
fund(s). 

In  a  suit  by  second  mortgagee  against  the  first  mortgagee,  who 
had  sold  and  alleged  untruly  that  there  wrb  not  sufficient  to 
pay  him,  and  neglected  to  account,  no  costs  were  given  on  either 
side  (a). 

A  mortgagee,  after  an  administration  suit,  selling  under  his 
power  and  paying  the  sale  moneys  into  Court,  is  entitled  to  an 
order  for  his  debt  and  costs  without  account,  unless  the  amount 
is  disputed  (6). 

Where  an  administration  suit  is  instituted  to  which  the  mort- 
gagee is  a  party,  he  will  receive  his  costs  in  priority  to  the  costs  of 
proceedings  directed  to  be  taken  by  the  receiver  in  the  suit,  he,  the 
mortgagee,  having  taken  no  part  in  the  proceedings  (c). 

And  where  a  suit  is  instituted  to  raise  a  charge  under  a  will 
with  administration  of  the  estate,  the  costs  of  the  plaintiff  have 
priority  (d). 

When  there  are  two  administration  suits,  and  a  decree  has  been 
obtained  in  the  second  suit,  the  mortgagee  who  has  first  taken 
proceedings  will  have  the  conduct  of  the  suit  (e). 

Where  mortgagee  commences  his  foreclosure  suit  and  gets  paid 

in  an  administration  suit,  he  is  allowed  to  stay  proceedings  in  his 

own  suit,  and  receives  the  costs  thereof  (/). 

First  mort-  Where  in  an  administration  suit  the  first  mortgagee  does  not 

fu^^  «>n-      consent  to  a  sale,  the  sale  will  be  made  subject  to  his  mortgage  (^), 

sent  to  sale,     except  imder  the  Conv.  Act,  1881,  s.  25 ;  and  where  a  mortgagee's 

lien  is  claimed  in  an  administration  suit,  but  the  mortgagee  refuses 

a  tender  of  the  amoimt  found  due  to  him  as  not  including  interest, 

the  sale  is  made  subject  to  the  lien,  and  the  mortgagee  wOl  not  be 

allowed  to  share  in  the  general  assets  (h). 

Further  costs  after  decree  are  not  added  to  the  security  by 
petition  (e). 

{z)  Bryant  v.  Blackwell,  16  Beav.  44.  (e)  Be  Matthew^s  EttaU,  W.  N.  1876 

(a)  Tanner  v.  Heard,  23  ib.   666 ;  3      —176,  V.  C.  Bacon. 

Jur.  N.  S.  427,  R.  (/)  Brookabank   v.   Higginhotiomy    31 

(b)  Bingham  v.  Ktng,  14  W.  R.  414,  Beav.  36.     But  see  Magnet  v.  M.  3  Jur. 
M.  R.  N.  8.  604,  V.  C.  Kindersley ;  but  quare 

(c)  Langton  y.  Z.  7  De  G.  M.  &  a.  30 ;  this  case. 

1  Jur.  N.  8.   1078 ;  reversing  18  Jur.  (g)   Wiekenden  v.  Bageon,  4  W.  R.  443, 

1092,  V.  C.  Wood.  L.  C. ;  see  sup.  p.  1074  (a), 

(rf)  Howard  v.  Prineef  13  Beav.  72.  (A)  Hempstead  v.  H.  4  Beav.  423. 

(i)   Barron  v.  Laneefield,  17  ib,  208. 
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Where  the  second  mortgagee  joins  in  the  sale  he  is  not  entitled  Second  mort- 
to  any  costs  until  the  first  mortgagee  is  paid  in  full  (A;),  notwith-  Sotentitled"^ 
standing  (/).  *<><^^- 

Where  the  fund  is  deficient,  the  plaintiff  does  not  necessarily 
have  priority  (fw),  and  if  residuary  legatee,  he  is  not  entitled  to  costs 
as  between  solicitor  and  client  {mm). 

(28.)  Generally. 
Although  the  value  of  the  reversion  in  fee  expectant  on  a  mort-  Reversion 

»  t  1  fi  •  •      ^         1    'fi    *  p        1  after  mort- 

gage for  a  long  term  of  years  is  nommai,  yet  ii,  m  a  foreclosure  gage  term. 

suit,  the  fee  simple  is  sold  under  a  decree  by  consent,  the  Court 

will  direct  a  reference,  to  ascertain  the  difference  in  value  between 

the  value  of  the  property  sold  in  that  way,  or  as  a  term,  and  vrill 

give  the  mortgagor  or  his  representatives  the  benefit  of  it  (n). 

If,  after  a  decree  for  foreclosure,  the  mortgagor  in  possession  Waste  after 
begins  to  commit  waste,  he  will  be  restrained  by  injunction,  though 
no  injunction  be  prayed  by  the  action  (o). 

If  a  first  mortgagee  proceed  in  a  foreclosure  suit,  after  tender  of 
the  mortgage  debt  by  a  second  mortgagee,  it  seems  that  he  will 
not  be  allowed  subsequent  costs  (p). 

Where  in  a  foreclosure  suit  the  estate  has  been  sold  in  chambers, 
and  the  mortgagee  applies  to  open  the  biddings,  he  will  not  be 
allowed  to  conduct  the  sale  {q) ;  that  is,  he  cannot  be  both  buyer 
and  seller. 

Where  the  mortgagee  has  leave  to  bid,  a  reserved  bidding  is  Bidding, 
fixed  (r)  ;    and  he  must  abandon  his  right  to  sell  under  his 
power  («). 

Biddings  cannot  now  be  opened  after  a  sale  by  auction  or  by 
private  contract  under  the  sanction  of  the  Court  (t). 

If  a  mortgagee,  being  also  a  trustee  for  the  mortgagor,  bring  an  Cross  suits, 
action  of  foreclosure,  and  the  mortgagor  bring  a  cross  action  for  an 
account,  the  Court  may  make  one  decree  in  both  causes  {u). 


{k)  Wonham  v.  Maehiny  10  £q.  447, 
Js..  R. 

(I)  Kenebel  v.  Serafton,  13  Ves.  370. 

(m)  Ee  Middleton,  19  Ch.  D.  552, 
C.  A. ;  WetmkaU  ▼.  ^Dmnis,  33  Bear. 
286. 

{mm)  Be  Earvey,  26  Gh.  D.  179;  53 
L.  J.  Ch.  644,  Chitty,  J. 

(«)  Foster  v.  Eddy,  13  Jur.  761 ;  18 
L.  J.  Ch.  161,  V.  C.  Knight  Bruce.  See 
CutJUld  y.Riehardty  26  Beav.  241. 

(o)  Goodman  v.  Kine^   8  Beav.    379. 


See  sup.  p.  770. 

{p)  Smith  V.  Ch-een,  1  Coll.  655.  See 
sup,  p.  874. 

(q)  Domville  ▼.  Berringion^  2  Y.  &  C. 
Exc.  723. 

(r)  Re  Commercial  Bank  of  London^  9 
L.  T.  N.  S.  782,  Bky. 

(«)  Exp.  Bavies,  3  D.  &  C.  604. 

(/)  30  &  31  Vict.  c.  48,  s.  7 ;  Re 
Bartlett,  16  Ch.  D.  661,  V.  C.  Maline. 

(u)  Bodd  y.  Lydall,  1  Ha.  333.  See 
Bavis  T.  WhUmore,  8  W.  R.  696,  M.  R. 
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Chap.  78. 


InziBof 
Court. 


Foreclosure 
of  realty 
and  retainer 
of  policy. 


Where  mort- 
gage of  term 
and  trust  for 
sale  of  fee. 


Mortgagee  in 
trust  not 
entitled  to 
foredoBure. 


All  interests 
of  mortgfagor 
foreclosed. 


Where  the  mortgagor  by  his  answer  suggests  that  the  mortgagee 
has  been  in  possession,  and  in  receipt  of  the  rents  and  profits,  it  is 
usual  for  the  Court,  though  a  matter  of  discretion,  to  grant  an 
inquiry  as  to  that  fact  (:r). 

Chambers  in  the  Inns  of  Court  appear  to  be  subject  to  the  local 
jurisdiction  and  authority  of  the  benchers,  and  the  Courts  of  law 
will  not  interfere  in  respect  of  them ;  but  if  the  benchers  decline  to 
exercise  their  authority,  the  ordinary  Courts  will  take  cognizance 
of  the  question ;  and,  therefore,  if  the  benchers  refuse  to  make  an 
order  for  the  foreclosure,  or  sale,  of  chambers  in  mortgage,  a  decree 
may  be  obtained  in  the  High  Court  of  Justice  (y). 

In  a  case  where  a  mortgagee  made  a  further  advance,  and  took 
as  a  security  a  further  charge  and  covenant,  and  also  an  assign- 
ment of  a  policy  of  assurance  upon  trust  to  receive  the  insurance 
moneys  when  payable,  and  thereout  pay  the  mortgage,  it  was  held 
by  Sir  J.  Wigram  that  the  mortgagee  was  entitled  to  the  usual 
decree  of  foreclosure  of  the  real  estate,  and  to  retain  the  policy 
upon  the  terms  of  the  trust,  but  not  to  a  sale  of  the  policy, 
although,  if  the  policy  had  been  simply  assigned  as  a  security,  he 
would  have  been  entitled  to  a  sale  of  it  (a). 

But  in  another  case  where  the  mortgage  debt  was  secured  by  a 
mortgage  for  a  term  and  trust  for  sale  of  the  fee,  and  the  bill 
prayed  a  sale,  the  Court  held  that  the  mortgagee  was  not  entitled 
to  any  other  relief  than  that  prayed,  but  that  he  might  amend, 
and  pray  a  foreclosure  of  the  term  ;  but  that  the  term  being  fore- 
closed, the  debt  would  be  satisfied,  and  the  fee  held  for  the  mort- 
gagors (a). 

If  the  estate  be  conveyed  to  the  mortgagee  in  trust  that  the  same 
shall  stand  charged  with  the  mortgage  debt  and  interest,  with 
power  of  sale,  the  mortgagee  is  not  entitled  to  foreclosure  (5).  Eut 
the  Court  will  presume  an  instrument  intended  as  a  security  to  be 
an  ordinary  mortgage  unless  the  terms  exclude  such  construc- 
tion (c). 

Where  a  mortgagor  has  several  interests,  all  are  bound  by  fore- 
closure though  only  one  is  mentioned  {d). 


(x)  Dobaon  v.  Zee,  1  Y.  &  C.  C.  C.  714. 
(y)  £ake$traw  ▼.  Brewer^  Sel.  Ca.  in 
Oh.  66  ;  2  P.  Wms.  611. 

(s)  Dyson  y.  Morrit,  1  Ha.  413. 
(a)  Zerriek  ▼.  Safertf^  7  Sim.  817. 


(b)  Sampson  y.  Tattison,  1  Ha.  638; 
Jenkin  y.  Itow,  6  De  G.  &  Sm.  107 ; 
Sehtceitser  y.  MayheWy  31  Beay.  37. 

(c)  Bal/e  y.  Lord,  2  Dr.  &  W.  480. 
{d)  OoUhmid  y.    Stonehewer,    9    Ha. 

Jkpp.  zzxix. ;  Bromitt  y.  Moor,  ib»  874. 


SlOT.  28. 


GENERALLY. 


1119 


Foreign 
lands. 


A  motion  by  the  seoond  mortgagee  to  pay  off  the  first  mortgagee 
and  stay  the  proceedings  was  refused  (e). 
A  decree  for  foreclosure  is  not  equivalent  to  a  judgment  to 

pay(/)- 

Land  in  a  foreign  countiy  may  be  foreclosed  (</). 

The  owner  of  a  share  of  an  estate  and  his  incumbrancers  have 
but  one  set  of  costs,  which  are  received  by  the  first  incumbrancer  (A). 
And  where  a  solicitor  appears  for  several  persons  interested  in  a 
mortgage,  he  can  only  charge  for  one  copy  of  the  mortgage  deed  (t). 

Creditors  under  a  decree  for  sale  in  a  foreclosure  suit,  only  stand  Balance  due 
as  to  balances  remaining  due  to  them  after  the  sale  of  the  estate  in  alter  bSb. 
the  same  rank  vrith  creditors  by  bond  and  covenant  (/). 

A  trust  to  pay  out  of  the  rents  and  profits  is  not  strictly  a  mort* 
gage,  as  there  is  no  right  of  foreclosure  (k);  but  such  incumbrances 
have  the  other  incidents  of  a  mortgage,  and,  in  a  popular  sense,  axe 
comprised  by  conveyancers  under  the  term  "  mortgages." 

In  some  cases  there  is  no  right  either  to  foreclosure  or  sale ;  as  in  Hortgsge  of 

i-i  n  •  X  "L  'J  ^  •  reversionary 

the  case  of  an  assignment  by  a  mamed  woman  of  a  reversionary  interest  on 
interest  upon  trust  for  payment  of  a  debt  of  her  husband  as  his  *™®*- 
surety ;  the  trust  only  operates  when  the  interest  falls  in  (/). 

Though  under  a  trust  for  sale  there  may  be  no  right  of  fore-  Bedemption 
closure,  the  right  of  redemption  exists  (m).  And  on  failure  to  redeem  right  of  f ore- 
under  a  trust  deed  for  creditors,  the  creditor's  right  to  sell  would  *^^*'®"®* 
become  immediate  and  indefeasible  (n) ;  but  the  decree  may  be 
made  in  such  a  way  as  to  have  the  administration  of  the  personal 
estate  first,  and,  if  necessaiy,  a  foreclosure  of  the  security  after- 
wards (o). 

Subject  to  any  entiy  to  the   contrary  on  the  register,  the  LandTransfex 
registered  proprietor  of  a  registered  charge  may  enforce  a  foreclo- 
sure or  sale  of  the  land  charged  in  the  same  manner  and  under  the 


(#)  Fains  ▼.  Edwards,  8  Jnr.  N.  S. 
1200,  y.  0.  Stnart. 

(/)  JFVson  T.  Zadif  Dunsany,  18  Bear. 
293 ;  18  Jnr.  762. 

iff)  Fagst  T.  Eds,  18  Eq.  118,  Y.  C. 
Baoon. 

(h)  Rsmnant  y.  Eo<kI,  27  Bear.  613 ; 
JBquiiabls  JAfs  Ins,  Co.  v.  Fullsr,  7  Jnr. 
N.  8.  307 ;  Ward  v.  TaUs,  1  Dr.  &  S.  80. 

(i)  Ee  Wads,  17  Ch.  D.  348,  Jessel, 
m.  xv. 

{k)  Taylor  ▼.  Emerson,  4  Dr.  &  W. 
117 ;  Eaifs  T.  Lord,  sup. 


(I)  Stamford,  ^.  Banking  Co,  ▼.  BaU, 
4  De  G.  F.  &  Jo.  310 ;  8  Jnr.  N.  S. 
420 ;  31  L.  J.  Ch.  143 ;  10  W.  B.  196. 

(m)  Sehiosittsr  Y.  Mayhsw,  sup, ;  Wisks 
T.  Serivsns,  I  Jo.  &  H.  215,  8  ;  Esares  v. 
Morris,  6  Ch.  230. 

(»)  2  Day.  Cony.  p.  566,  ed.  3 ;  8, 
ed.  4. 

(o)  JHonman  y.  Eilsy,  8  Ha.  App.  xl. ; 
9  t^.  zi. ;  Barton  y.  Van  Heythuysen, 
11  Ha.  126;  18  Jur.  344  ;  Marshall  y. 
McAravsy,  3  Dr.  &  W.  236. 
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Barae  circumstances  in  and  tinder  wliicli  he  might  enforce  the  same 
if  the  land  had  been  transferred  to  him  by  way  of  mortgage,  subject 
to  a  proviso  for  redemption  on  payment  of  the  money  named  at  the 
appointed  time  (p). 

A  plaintiff  -who  has  especially  endorsed  the  writ  in  a  foreclosure 
action  with  a  claim  for  payment  of  the  mortgage  debt  cannot 
obtain  a  summary  order  to  sign  judgment  under  Ord.  XIV. 
r.  1  (q). 

{p)  38  &  39  Vict.  c.  87,  b.  26.  {q)  Hill  v.  Sidcbotiom,  47  L.  T.  224, 

Fry,  J. 
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CHAPTER  LXXIX. 

TO   WHOM  THE   MONET   AND  LANDS   IN   MORTGAGE  WILL   BELONG. 
Sect.  Page. 

1.  Mmigages  are  persofial  estate 1121 

2.  Conversion 1122 

3.  Joint  mortgagees 1123 

4.  Otiier  cases 1124 

(1.)  Mortgages  are  personal  estate. 

So  long  as  the  money  and  lands  in  mortgage  retain  their  re- 
spective characters  impressed  upon  them  in  equity,  that  is,  so  long 
as  the  debt  remains  the  principal,  and  the  land  the  pledge,  so  long 
the  mortgage  wiU  be  personal  assets ;  and  accordingly,  if  the  mort- 
gage be  in  fee,  and  the  mortgagee  die,  his  heir  or  devisee  will  be  a 
trustee  for  the  executor  (a),  and  if  the  heir  receive  the  money,  it 
may  be  recovered  from  him  by  the  executor  {h).  Doubts  were 
formerly  entertained  as  to  this  in  cases  in  which  the  mortgage  was 
in  fee,  and  there  was  neither  bond  nor  covenant  for  payment  of 
the  money  (c),  or  where  the  condition  for  redemption  was  upon 
payment  to  the  mortgagee,  his  heirs  or  executors.  But  these  are 
so  completely  removed  as  to  render  it  a  mere  waste  of  time  to 
enter  into  a  consideration  of  the  cases  upon  the  subject,  the  law 
being  now  clear,  that  whatever  may  be  the  form  of  the  mortgage, 
it  will  be  part  of  the  personal  assets  of  the  mortgagee,  and  con- 
sequently will,  on  his  death  belong  to  his  personal  representatives 
unless  otherwise  disposed  of  {d)» 

(a)  Barnard,  Ch.  50.  (d)  See  Thornborough  y.  Bak^^  ib.  283 ; 

{b)  Tabor  v.  T.  3  Sw^.  636.  and  3  Sw.  628  ;  J%  v.  £Uis,  2  Ch.  Ca. 

(c)   Ttlfy  V.  Egerton,  1  Rep.  in  Ch.  96.  220  ;  Turner' 8  Case,  2  Vent.  348  ;  Can- 

See  also  the  several  cases  noticed  in  3  ning  v.  Hieka,  2  Ch.  Ca:  187  ;   Wynn  v. 

Sw.  631 ;  Smith  v.  Smoult,  1  Ch.  Ca.  Littleton,  ib.  61 ;  Sir  Thomae  Littleton* t 

88.  Case,  2  Vent.  361. 
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Chap.  79« 


Foreclomire 
alters  the 
property. 


(2.)  Convermn. 

It  is  indeed  open  to  the  mortgagee  in  the  case  of  a  mortgage  as 
well  as  of  any  other  part  of  his  personal  estate,  as  between  his  real 
and  personal  representatives,  to  convert  it  into  land,  and  make  it 
pass  as  such  accordingly  (e).  But  this  .depends  on  other  principles 
of  equity,  and  on  the  manifest  declared  intent  of  the  testator,  it 
being  evident  that  if  a  testator  expressly  devise  to  another  the 
mortgaged  lands  by  name^  as  real  estate,  he  intends  the  devisee 
should  have  the  full  benefit  of  all  his  interest  in  that  property* 
On  this  principle  if  a  man  purchase  an  estate,  which  afterwards 
proves  to  be  subject  to  an  equity  of  redemption,  and  dies,  the 
money  will  belong  to  his  heir,  and  not  to  his  executor  (/).  In 
like  manner,  if  mortgage  money  be  articled  to  be  laid  out  in  land 
and  settled,  the  money  will  be  bound  by  the  articles  {g). 

An  agreement  to  release  the  equity  of  redemption  not  carried  out 
for  a  long  time,  the  mortgagor  continuing  in  possession,  is  con- 
sidered as  abandoned  {h). 

If  the  mortgagee  in  his  lifetime  obtain  a  release  of  the  equity  of 
redemption,  or  obtain  an  absolute  decree  of  foreclosure,  and  enter 
into  possession  (t),  it  is  manifest  that  the  debt  and  land  have 
altered  their  characters,  for  the  land  has  ceased  to  be  a  pledge,  and 
the  debt  has  become  merged  in  the  land ;  and  consequently  if  from 
any  circumstances  after  the  death  of  the  mortgagee,  the  foreclosure 
be  opened  or  the  release  set  aside,  or  the  time  be  enlarged  for 
redemption  (A;),  it  is  submitted  that  the  heir,  and  not  the  executor, 
will  be  entitled  to  the  money :  inasmuch  as  the  mortgagee  has  done 
all  in  his  power  to  make  it  real  estate.  This  will  not  be  the  case  if 
the  foreclosure  were  opened  for  fraud  or  irregularity  (*).  This 
doctrine  was  applied  in  favour  of  a  devisee  in  a  case  in  which  a 
decree  nisi  only  had  been  obtained  on  a  bill  for  foreclosure,  the 
mortgagee  dying  before  a  final  decree  (/) ;  although,  with  regard  to 
creditors,  the  mortgage  was  still  held  to  be  personal  assets  for  the 


{«)  Noyt  y.  Mordauni,  2  Yem.  681 ; 
GUb.  Bep.  in  Gh.  2 ;  Pre.  in  Oh.  265. 

(/)  Cotton  V.  Ilea,  1  Vem.  271; 
Maxims  in  Equity,  21,  22. 

(^)  Zatorenee  y.  Beverley,  cited  3  P. 
Wms.  217. 

(A)  Suihbrooke  y.  Zawrenee,  8  Eq.  25, 
H.  B. ;  affirmed,  5  Ch.  8. 


(t)  It  is  said  to  be  otherwise,  if  he 
does  not  take  possession,  2  Fonbl.  Eq. 
284 ;  Awdljf  y.  A.  2  Yem.  193.  And 
see  Fiek  y.  F.  Pre.  Ch.  11. 

(k)  Tiah,  Mtg.  329,  ed.  4. 

(/)  Garrett  v.  Brert,  Moeelej,  864. 
But  see  I^ompem  y.  Grant,  4  Mad.  438. 


Sect.  2, 
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payment  of  debts.  In  a  case,  however,  in  which  the  mortgagor 
had  been  long  out  of  possession,  but  the  equity  wa£  not  clearly 
barred  by  time  at  the  death  of  the  mortgagee,  the  Court  would  not 
allow  the  claim  of  his  wife  to  dower,  though  at  the  time  the  claim 
was  made  the  right  of  redemption  had  in  aU  probability  become 
extinguished  (m). 

As  the  personal  representatives  are  entitled  to  the  money,  and  as  PeraonAl 
the  land  is,  in  equity,  a  pledge  for  the  payment  of  it,  it  follows  entitled  to  the 
that  if  the  pledge  is  forfeited,  the  personal  representative  must  be  ^ 
also  entitled  to  the  land  composing  the  pledge ;  and  therefore,  if 
the  mortgagee  die,  and  his  heir  obtain  a  release  of  the  equity  from 
the  mortgagor,  or  the  land  becomes  irredeemable  from  length  of 
time,  it  will  nevertheless  belong  to  the  personal  representative  (n), 
and  the  heir  will  be  a  trustee  for  him ;  although  if  the  heir  foreclose, 
it  seems  questionable  whether  he  may  not  pay  off  the  mortgage, 
and  retain  the  estate  (o) ;  and  it  seems  that  if  the  heir  purchase 
the  equity  of  redemption,  and  there  be  no  defect  of  assets,  he  will 
not  be  deprived  of  his  advantage  (p).  On  the  same  principle,  if  a 
fefne  covert  be  possessed  of  a  mortgage  in  fee,  and  die,  and  the 
lands  descend  on  her  heir,  her  husband  will  be  entitled  as  her 
administrator  {q) ;  and  in  like  manner  a  mortgage  in  fee  made  to  a 
citizen  of  London  was  held  to  be  part  of  his  personal  estate,  and 
divisible  according  to  the  custom  (r) ;  and  in  all  these  cases,  the 
heir-at-law  will  be  a  trustee  for  the  persons  beneficially  entitled, 
and  be  decreed  to  convey. 

An  option  to  a  lessee  to  purchase  the  fee  descends  to  the  per* 
Bonal  representative  and  not  to  the  heir  {rr). 

(3.)  Joint  mortgagees. 

If  two  persons  advance  money  jointly  on  mortgage,  and  one  of  Joint  moit- 
tiiem  die,  the  debt  will  at  law  belong  to  the  survivor,  but  in  equity  ^^®®*' 
there  will  be  a  tenancy  in  common  («) ;  and  therefore,  on  paying 


(m)  Flaek  y.  ZonpnuUe,  8  Bear.  420. 

(»)  £Uit  v.  Ouavat,  2  Oh.  Ga.  60; 
Cmtninff  v.  Siekt,  ib.  187 ;  1  Vem.  412  ; 
Tab<yr  ▼.  Grover,  2  t*.  867 ;  1  Eq.  Oa. 
Ab.  328,  pi.  6;  Wood  v.  Noauforthy, 
cited  2  Yem.  193 ;  Clerkaon  ▼.  Sotcyer, 
ib,  66.  Contra,  Be  Woodhead,  W.  N.  1884 
— 174,  V.  C.  Baoon,  but  qwBre, 

(o)  See  tup.  p.  1087  (t)- 
p)  2  Fonbl.  Eq.  284 ;  dting  FUk  ▼. 
F.  sup. 


(q)  Turner  ▼.  Crane,  1  Vem.  170. 

(r)  1  Ch.  Oa.  285 ;  2  Freem.  144. 

\rr)  BeAdamt,  24  Oh.  D.  199,  Peanon, 
J. ;  affirmed  W.  N.  1884—177,  C.  A. 

(i)  Petty  ▼.  Styuwrd,  1  Bep.  in  Gh.  31 ; 
Bep.  in  Ch.  67 ;  1  Eq.  Ca.  290,  pL  1. 
And  see  Biyden  ▼.  Vallier,  2  Vee.  S. 
258 ;  3  Atk.  734  ;  Morley  ▼.  Bird^ 
3  Yes.  631 ;  Viekert  y.  Cowell,  1  Beav. 
629;  oyerroling  Brazier  t.  Hudton,  9 
Sim.  1. 
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off  the  mortgage,  the  concurrence  of  aU,  or  if  any  be  dead,  the  con- 
currence of  the  representatiTes  of  the  deceased  mortgagee  is  neces- 
sary, to  give  a  valid  discharge  to  the  mortgagor.  The  consequence 
is  that  when  money  is  lent  by  trustees,  and  it  is  not  desirable  to 
put  notice  of  the  trust  on  the  mortgage  deed,  it  is  the  practice  to 
insert  a  declaration,  that  if  one  of  the  mortgagees  shall  die  before 
the  money  is  paid  off,  the  receipt  of  the  survivor  shall  be  a  sufficient 
discharge,  and  that  the  concurrence  of  the  personal  representative 
of  the  deceased  mortgagee  shall  not  be  requisite  {t).  By  s^  61  of 
the  Conveyancing  and  Law  of  Property  Act  (m),  a  statutory  effect 
is  given  to  an  advance  on  a  joint  account ;  see  the  section  set 
out  (x).  If  lands  in  mortgage  are  foreclosed  by  two  or  more 
persons,  or  the  equity  of  redemption  is  released  to  them,  the  parties 
will  in  equity  hold  the  lands  as  tenants  in  common  {y). 

This  proviso  respecting  the  joint  receipt  is  binding  on  the  mort- 
gagees, although  they  do  not  execute  the  mortgage  deed  (2). 

Payment  to  one  of  two  covenantees  binds  both  at  law  (a) ;  but  in 
case  of  a  mortgage  to  two,  there  can  be  no  doubt  that  such  pay- 
ment would  not  discharge  the  estate  in  equity  (i),  and  under  the 
Jud.  Act,  the  latter  will  now  prevail  (r). 
MortgageB  by  Where  mortgages  are  taken  by  trustees,  succession  duty  will  not 
be  payable  on  the  death  of  one  trustee ;  such  accruer  by  survivor- 
ship will  not  be  deemed  a  succession,  mortgages  being  personal 
estate,  and  not  within  s.  42  {d). 

(4.)  Other  cases. 

Where  a  mortgagee  trustee  has  committed  a  breach  of  trust,  the 
Court  will  restrain  him  from  receiving  the  mortgage  money  in  a 
foreclosure  suit,  but  will  direct  the  money  to  be  paid  to  the  solicitor 
of  the  cestuis  que  trusty  he  undertaking  to  pay  it  into  Court  {e). 
Security  in  If  a  mortgage  security  is  taken  in  the  name  of  a  third  person, 

third  peraon.    the  trust  thereby  created,  being  a  trust  of  personalty,  is  not  within 
the  Statute  of  Frauds,  or  the  doctrine  of  resulting  trusts  under  that 

(i)  Hind  v.  Poole,  1  K.  &  Jo.  383.  by  the  L.  J.  ib,  p.  272 ;  Mat9on  v.  Dennit, 

(m)  44  &  46  Vict.  0.  41.  4  De  G.  Jo.  &  Sm.  346  ;  10  Jur.  N.  S. 

{x)  Sup,  p.  332.  461 ;  reversiiig  12  W.  R.  696,  V.  C. 

(y)  Rigden  v.  Vallier,  2  Ves.  S.  258  ;  Stuart. 

Morley  v.  Bird,  3  Vea.  631.  {e)  36  &  37  Vict.  0.  66,  s.  26  (11). 

(«)  Fiah.  Mtg.  743,  ed.  4.  \d)  16  &  17  Vict.  c.  61,  S8.  3  aod  42  ; 

(a)  Emband  v.  Davis,  10  C.  B.  646.  2  Dav.  Conv.  697,  ed.  3  ;  Thring,  Succ. 

{b)  Hall  V.   Franek,    11   Beav.    619  ;  Du.  Act,  Intro,  pp.  10  and  11. 

Wiglesicorthy.  W.  16  ii.  269;  afBnned  {c)  -Swar^v.^c/rr,  13  Jur.  203,  V.C.E. 
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statute ;  and  parol  declaration  is  admissible  as  evidence  of  the 
intention  of  the  party  advancing  the  money  as  to  the  parties  he 
intended  to  benefit  by  the  trust  (/). 

The  rule  appears  formerly  to  have  been,  that  if  the  mortgagee 
de\'ised  the  lands  to  one  for  life,  with  remainder  to  another  in  fee, 
and  the  money  was  afterwards  paid,  the  tenant  for  life  was  en- 
titled to  one-third  part  of  the  principal,  and  the  remainderman  to 
the  residue  (^).  But  at  the  present  day  it  is  conceived  that  the 
whole  money  must  be  invested  on  trusts  corresponding  with  tlie 
limitations  of  the  estate. 

The  receipt  of  one  of  several  executors  is  a  sufficient  discharge  Payment  to 
of  a  debt  due  to  the  testator,  for  each  executor  represents  the 
deceased  (A) ;  and  therefore,  if  the  mortgage  is  paid  to  one  only  of 
several  executors,  whether  before  or  after  probate,  he  may  give  a 
valid  release  {{). 

Notwithstanding  the  statutory  powers  of  giving  receipts  (A),  the  Payment  to 
receipt  of  trustees  will  not  discharge  them,  where  the  security  is 
for  a  retransfer  of  stock,  and  only  cash  is  paid,  until  the  trustees 
have  invested  it  in  an  authorized  investment  (/). 

Payment  must  be  made  to  all  the  trustees,  or  to  their  joint  ac- 
count in  a  bank,  notwithstanding  s.  56  of  the  Conv.  Act,  1881  {II). 

If  a  mortgage,  whether  for  a  term  of  years  or  in  fee,  belong  to  a  Husband  and 
married  woman,  the  husband  may  reduce  it  into  possession  during 
their  joint  lives ;  and  if  it  be  for  a  term  of  years,  he  may  alone 
surrender  the  term  ;  but  if  it  be  in  fee,  a  conveyance  from  him  and 
his  wife  will  be  necessary  ;  and  after  payment  of  the  mortgage  debt 
to  the  husband,  the  wife  would  seem  to  become  a  trustee  within 
1  Wm.  IV.  c.  60  (m).  A  payment  of  a  mortgage  debt  by  a  third 
person  to  the  husband  was  held  to  be  a  reduction  into  possession^ 
on  the  ground  that  payment  was  made  on  behalf  of  the  mort- 
gagors (n).  If  the  mortgage  be  fo^  a  term  of  years,  he  may  alone 
assign  the  term,  which  will  carry  with  it  the  debt,  either  for  or 
without  a  valuable  consideration ;  and  it  will  be  binding  on  the  wife 

(/)  Benbow  t.  Towmhend,  1  My.  &  K.  (/)  Pell  t.  J)e  TFinton,  2  De  G.  &  J. 

606.  13. 

(fi)  See  Brent  ▼.  Beet,  1  Vem.  70.  (^0   -B*    Bellamy,     24    Ch.    D.    387, 

(A)  2  Vea.  S.  267.  C.  A. ;   Be  Flower,   W.  N.   1884—186, 

(i)  Austen  v.  Executors  of  Dodwell,  1  Kay,  J. 
Eq.  Ca.  Ab.  319.  (w)  See  Bees  v.  Keith,  11  Sim.  388. 

{k)  22  &  23  Vict.  c.  35,  s.  23  ;  sup.  p.  («)  And  see  Jordan  y.  Jones,  2  Ph.  170; 

291 ;  23  &  21  Vict.  c.  145,  b.  23;  sup,  16  L.  J.  Gh.  93. 
p.  284,  and  Conv.  Act,  1881,  s.  86. 
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Barviying  (o).  If  the  mortgage  be  in  fee,  then  it  seems  clear  that 
the  wife's  right  to  the  debt  by  survivorship  is  not  affected  by  any 
assignment  made  by  the  husband  or  by  his  bankruptcy,  unless  the 
debt  is  reduced  into  possession  in  the  husband's  lifetime  (p),  and 
then  she  of  course  becomes  a  trustee  of  the  legal  estate.  If  the 
husband  survive,  he  will,  by  taking  out  administration  to  her 
effects  {q)j  become  absolutely  entitled  to  the  money,  and  the  heir- 
at-law  of  the  wife  (if  the  mortgage  be  in  fee)  will  be  a  trustee  for 
him ;  but  if  the  wife  survive,  and  the  debt  has  not  been  reduced 
into  possession,  it  will  survive  to  her. 

The  mortgage  by  the  husband  of  the  wife's  land  tax  after  he  has 
been  registered  as  husband  under  38  Geo.  III.  c.  60,  s.  78,  is  binding 
to  the  extent  of  the  security,  but  is  no  alienation  of  her  interest  as 
survivor,  beyond  the  amount  of  the  mortgage  debt  (r). 

The  assignee  of  an  insolvent  debtor,  whose  wife  was  entitled  to 
a  life  estate  in  freehold  land,  being  obliged  to  come  into  equity  to 
enforce  his  title  to  the  rents  during  the  joint  lives  of  the  husband 
and  wife,  by  reason  of  the  legal  estate  being  invested  in  a  mort* 
gagee,  was  compelled  to  make  a  provision  for  the  wife  (s). 


(o)  Faeher  v.  Wyndham^  Pre.  Ch.  412; 
Batu  y.  Bandy ^  2  Atk.  207,  more  fnllj 
reported  S  Ross.  72. 

(p)  Bum$U  Y,  KtHnaston,  2  Vem.  401 ; 
Miiford  V.  M.  6  Ves.  87 ;  Paeker  v.  Wynd- 
ham,  Pre.  Gh.  412 ;  Gilb.  Lex  Prat.  277 ; 
Furdew  y.  Jackton,  '1  Buss.  68  ;  Honnor 
T.  Morton,  Z  ib,  65 ;  Blunn  v.  Williams, 
13  Sim.  309;  Harrison  y.  Andrews,  ib. 
695 ;  Ashby  y.  A.  1  GoU.  553 ;  14  L.  J. 


Oh.  86;  Stiff  y.  Everett,  I  My.  &  Or. 
39 ;  oyermling  apparently  Basvil  y. 
Broader,  1  P.  Wms,  469,  and  the  doc- 
trine in  Bates  y.  Dandy,  2  Atk.  207; 
3  Rufls.  72.  But  see  Bees  y.  Keith,  11 
Sim.  388. 

{q)  Ban.  G.  P.  108,  ed.  6. 

(r)  Fifih.  Mtg.  270,  ed.  3 ;  260,  ed.  4. 

(«]  Sturyis  y.  Champneys,  6  My.  &  Gr. 
97. 
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PURCHASING   INCUMBRANCES. 


If  a  stranger  become  the  puroliaser  of  an  inoumbranoe  for  less 
than  its  actual  value,  be  will,  as  against  the  mortgagor  or  his 
heirs  (a),  be  entitled  to  require  payment  of  the  full  debt. 

It  has  been  questioned  whether,  as  against  a  bond  fide  purchaser  Poxohase  for 
of  the  estate,  without  notice  of  the  incumbrance  ((),  or  as  against  yalue. 
subsequent  creditors  (c),  the  purchaser  could  require  payment  of 
more  than  he  actually  paid ;  and  it  is  laid  down  in  Qilb.  Lex 
Prset.  {d)y  that  if  a  stranger  purchase  an  incumbrance  at  an  xmder- 
Talue,  with  notice  of  a  subsequent  incumbrance,  the  latter  creditor  As  against  a 
might  redeem  him,  paying  the  money  that  the  former  gave,  because  the  estate  and 
the  latter  was  entitled  to  redemption  before  the  other  interfered ;  ^J^^^* 
but  if  the  first  incumbrancer  had  offered  it  to  the  second  mortgagee 
at  the  same  price  at  which  the  stranger  purchased  it,  and  he  had 
refused  the  offer,  the  case  had  been  different,  and  a  qucsre  is  added, 
whether,  if  the  second  incumbrancer  had  notice  of  the  whole  money 
lent  by  the  first  mortgagee  at  the  time  he  advanced  his  money,  the 
purchaser  might  not  have  required  the  full  debt. 

In  another  case  («),  it  is  stated  to  have  been  determined  by  the 
Court  that  an  heir  or  ant/  other  should  not,  as  agsdnst  a  real  pur- 
chaser, be  allowed  more  on  any  incumbrance  bought  in  than  what 
he  actually  paid  for  the  same,  without  regard  to  what  was  really 
due  on  such  incumbrance. 

It  is,  however,  now  clear  that  a  first  or  second  mortgagee  (/)  or  Orediton  may 
other  creditor  purchasing  in  a  subsequent  incumbrance  for  less  than  "^  ^ 
its  value,  shall  be  entitled  as  against  intermediate  incumbrancers,  or 
others,  to  recover  the  full  amount  of  the  debt  {g) ;  and  notwith- 

(a)  FhilUpi  T.  Vauffhan^  1  Yem.  336 ;  (/)  Shaw  r.  Bunny,  2  De  O.  J.  ft  Snu 
JFiUunHM  T.  SpringJUld,  ib,  476 ;  Bak^r  472 ;  DoUon  v.  Land,  8  Ha.  220  ;  Kirk' 
Y.  KelUtt,  8  Bep.  in  Gh.  23 ;  Anon.  1  wcod  v.  TAompton,  2  H.  ft  H.  401 ;  2 
Salk.  166 ;  and  tup.  p.  721.  Day.  Oony.  821,  ed.  8 ;  272,  ed.  4. 

(b)  Thillipa  ▼.  Vaughan,  nip.  (^)  Momt  v.  I'tuke,  2  Atk.  64  \l)arey 
(f)  WiUiamM  t.  Spring/leld,  tup.  V.  Ball,  1  Vem.  49.  And  see  Bromley 
{d)  Pp.  282,  283.                                       v.  Holland,  6  Yes.  620,  n. 

(e)  Long  r.  Clapton,  1  Yem.  464. 
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standing  doubts,  the  same  doctrine  applies  to  a  stranger  {g).  In 
the  anonymous  case  in  Salkeld,  however,  it  is  stated,  that  ''  if  one 
acts  for  himself,  and  being  not  in  the  circumstances  of  a  trustee  or 
executor,  buy  in  a  mortgage  for  less  than  is  due,  or  for  less  than  it 
is  worth,  he  shall  be  allowed  all  that  is  due  on  the  mortgage,  for  he 
stands  in  the  place  of  him  that  assigned,  viz.,  the  mortgagee,  who 
might  have  given  it  to  him  gratis,  and  what  is  due  must  be  the 
measure  of  our  allowance,  and  not  what  he  gave,  for  that  might 
have  been  more  than  it  is  worth,  as  well  as  less,  and  since  he  runs 
the  hazard  if  loss  happens,  he  ought  to  have  the  benefit  in  case  it 
turns  to  advantage ;  so  said  and  admitted,  per  Cowper,  Lord 
Chancellor  "  (A).  These  remarks  apply  as  much  to  a  stranger  as  to 
a  creditor. 

Bnt  not  agent  An  agent,  trustee,  heir  at  law,  executor,  or  guardian,  purchasing 
a  puisne  incumbrance,  snail,  as  against  another  incumbrancer,  be 
paid  no  more  than  what  he  gave  for  this  incumbrance ;  otherwise  as 
to  a  prior  creditor,  who  bond  fide  buys  in  the  puisne  incumbrance, 
though  he  did  not  give  the  full  value  for  ii{i).    And  the  rule 

or  guardian,  applies  to  the  case  of  a  guardian  buying  in  an  incumbrance  charged 
on  the  estate  of  the  infant  for  less  than  its  value,  of  which  the 
infant  will  have  the  advantage  {k). 

The  same  rule  was  applied  against  a  solicitor  (/}  and  a  solicitor's 
clerk  who,  by  means  of  knowledge  acquired  by  him  while  acting  in 
that  capacity,  was  enabled  to  purchase  a  mortgage  for  less  than  its 
value  (m). 

And  such  a  purchase  cannot  be  made  by  any  such  person,  even 
after  he  has  ceased  to  fill  any  of  the  above  characters,  unless  after 
full  communication  made  by  him  of  all  the  information  he  gained 
while  he  filled  such  character,  and  with  the  full  knowledge  and 
consent  of  his  principal  («). 

Surety.  A  surety  compounding  the  debt  for  a  smaller  sum,  cannot, 

as  against  the  principal  debtor,  stand  as  a  creditor  for  the  full 
amount  (o). 

(g)  Pow.  Mtg.  396 ;  Patch  on  Mtg.  {k)  Powell  v.  Olover,  3  P.  Wmg.  261, 

278,  279,  and  quesre.  note. 

(h)  Anon.  1  Salk.  165.  (/)  NeUon  y.  Booth,  8  Jur.  N.  S.  960, 

(i)  MorretY.  P<wA:f,  2  Atk.  54.  And  see  V.  C.  Stuart. 
Bromley  v.  Holland,  6  Ves.  620,  n. ;  and  (m)  Hobday  y.  Peters,  28  Bear.  349  ; 

Bee  Braithwaite  v.  B,  1  Vera.  335,  and  29  L.  J.  Ch.  780. 

Anon,  2  Vent.  353 ;  Lancaster  v.  Evors,  (n)  Carter  v.  Palmer,  sup.    And  see 

10  Bear.  164,  266  ;  16  L.  J.  Ch.  8,  13  ;  3  Sug.  Vend.  896,  ed.  11. 
1   Ph.   349,    366;    13  L.   J.  Ch.  269;  (o)  Beed  v.  Norris,  2  My.  &  Cr.  361; 

Carter  v.  Palmer,  8  CI.  &  F.  657.  see  inf.  p.  1227. 
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A  distinction  must  be  taken  if  the  heir  at  law  or  trustee,  &c.,  has 
himself  a  charge  on  the  estate ;  in  which  case  he  will  have  the  full 
benefit  of  an  incumbrance  bought  in  for  his  protection  (/;). 

The  heir  was  allowed  the  full  benefit  of  his  purchase  against  an  Heir, 
incumbrancer,  a  solicitor  who  advised  the  purchase  as  a  provision 
for  the  heir  (q). 

So  the  devisee  of  the  reversion,  being  also  second  incumbrancer,  Devisee, 
was  allowed  the  full  benefit  (r). 

Directors  of  a  company  purchasing  its  debentures,  which  were  Director, 
disputed,  at  an  undervalue,  were  allowed  only  the  amount  paid  with 
interest  {s). 

In  bankruptcy  the  purchaser  is  entitled  to  a  dividend  on  the  full  Bankruptcy, 
amount  (t). 

A  tenant  for  life  is  only  entitled  to  the  amount  paid,  sembk  (u).    Tenant  for 

The  rule  is  not  applicable  to  a  trustee,  where  the  debtor  ac- 
quiesces (x). 

If  the  cestuis  que  trust  for  a  long  time  refuse  to  iidopt  the  pur- 
chase, the  trustee  may  keep  it  (^). 

Eesiduary  legatees  may  purchase  each  other's  shares  and  charges  Besidtiary 
thereon  at  an  under  price  (y).  ®^*    ' 

The  executor  of  a  mortgagee  of  a  term  of  years  purchasing  the  Executor, 
equity  of  redemption  in  fee  for  a  smaU  sum  in  his  own  name  and 
for  his  own  benefit  will  be  considered  a  trustee  for  the  benefit  of 
his  testator's  estate  (s). 


{p)  Barey  v.  Hall^  1  Vem.  49. 

{q)  Bailey  v.  JFilkins,  3  J.  &  L.  630. 
And  see  Barton  y.  JTasaard^  3  Dr.  &  W. 
461. 

(r)  Davis  v.  Barrett ^  14  Beav.  542. 

(«)  Re  Imperial  Land  Co,  of  Marseilles^ 
4  Ch.  D.  566,  C.  A. 


(0  Willcinton  v.  Slee,  12  W.  R.  848, 
V.  C.  Kindersley. 

(«)  Hill  V.  Browne,  Dm.  426,  433. 

(x)  Crompton  v.  Huber,  1  Jur.  N.  S, 
466,  V.  C.  Stuart. 

(y)  BarwellY,B,  34  Beav.  371. 

{z)  Fosbroohe  v.  Balguy,  1  My.  &  K. 
226. 
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(1.)   What  trords  tcillpass  debt  and  land. 

Every  mortgagee,  so  long  as  the  land  is  redeemable,  has  a  two- 
fold interest  in  the  property  in  mortgage,  viz.,  a  beneficial  interest, 
which  in  the  eye  of  equity  is  personal  estate,  and  a  legal  interest, 
which  is  either  real  or  personal  according  to  the  nature  of  the 
mortgage ;  and  in  considering  the  will  of  a  mortgagee,  the  ques- 
tions which  may  arise  are,  whether  he  has  intended  to  pass  both,  or 
one,  or  neither  of  these  interests  to  the  parties  claiming  under  the 
will.  If  he  has  not  intended  to  pass  either  of  these  interests,  then 
the  beneficial  interest  hets  devolved  on  his  executor,  as  part  of  his 
personal  estate,  and  (if  the  mortgage  be  in  fee)  the  legal  interest 
has  devolved  on  his  heir-at-law,  in  trust  for  the  executor  (rt);  but  if 
the  mortgage  be  for  a  term  of  years,  then  both  the  legal  and  bene- 
ficial interests  have  devolved  on  the  executor.  If  he  has  passed 
the  beneficial  interest  only,  and  the  mortgage  be  in  fee,  then  the 
legal  interest  has  devolved  on  the  heir-at-law,  in  trust  for  the 
legatee  {b).  If  he  has  passed  the  legal  interest  only,  then  the 
devisee  has  become  a  trustee  for  the  executor.  If  he  has  contrived 
to  pass  the  beneficial  interest  to  A.  and  the  legal  interest  to  B.,  then 
B.  has  become  a  trustee  for  A.  (c),  and  lastly,  he  may  have  given 
both  the  beneficial  and  legal  interests  to  the  same  person. 


{a)  For  an  instance  of  this,  see  Exp,  {b)  See  Alt.  Gen.  v.  Meyricky  2  Yes.  S. 

Morgan,  10  Yes.  101.  4G. 

{c)  See  1  Atk.  605,  n. 
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Since  the  Conveyancing  Act,  1881,  s.  30,  the  legal  interest  in  all 
mortgages,  -whether  freehold  or  otherwise,  devolve  on  the  legal 
personal  representatives,  notwithstanding  any  testamentary  dispo- 
sition (rf). 

The  decisions  before  this  act  on  some  of  the  above  points  were 
very  contradictory. 

The  effect  of  the  words  "  mortgages  "  and  "  securities  for  money  "  "  Mort- 
in  the  will  of  a  mortgagee  in  fee,  has  been  vexata  qucestio.    It  is  * 

clear  that  either  will  pass  the  whole  interest  of  the  devisor  in 
equity ;  but  a  doubt  has  existed  whether  they  will  at  law  pass  the 
fee-simple  of  the  lands.  Under  the  words  "  all  my  mortgages,"  the 
lands  win  now  pass,  whether  the  mortgages  have  been  forfeited  or 
not.  In  an  early  case  (e)  the  land  was  held  not  to  pass,  and  Crips 
V.  Orysil{f)j  in  which  the  land  was  held  to  pass,  contained  other 
words  besides  "mortgages,"  i.e,^  I  do  make  my  son  my  executor, 
"  yea,  and  also  my  heire  of  this  freehold"  (^),  and  there  does  not 
appear  to  have  been  any  other  property  than  the  land  in  mortgage. 
But  the  Court  agreed  (A)  that  if  the  testator  had  devised  "  all  his 
estate  in  such  land,"  or  had  mentioned  that  he  had  such  land  mort- 
gaged in  fee,  and  had  devised  "  his  mortgage,"  the  fee  would  have 
passed.  It  therefore  would  appear  that  the  Court  considered  the 
word  "mortgage"  in  a  will,  strong  enough  to  pass  the  fee-simple, 
if  the  testator's  intention  to  that  effect  could  be  ascertained.  In 
AtL  Oen,  v.  Met/rick  (i),  the  Master  of  the  Rolls  appears  to  have 
taken  for  granted  that  the  word  "  mortgages  "  would  not  pass  the 
legal  interest  in  the  lands.  He  says,  "  by  a  gift  of  aU  one's  mort- 
gages to  A.  the  whole  beneficial  right  passes  to  him,  and  be  the  legal 
interest  either  in  the  heir  or  executor,  each  will  be  considered  a 
trustee  for  him  "  (y). 

In  the  Duke  of  Leeds  v.  Munday  (A),  it  was  not  contended  that  "Mortgage 
by  a  bequest  of  the  mortgage  debt,  the  lands  in  mortgage  passed. 
And  yet  in  another  case  (/),  Sir  William  Grant  is  reported  to  have 
said,  that  there  was  no  doubt  a  gift  of  the  money  would  carry  the 
mortgagee's  iuterest  in  the  land  on  which  it  was  secured;   and 

{dj  Inf.y  section  set  out  at  length,  p.  (i)  Sup. 

1166.  (J)  But  it  is  submitted  that  the  word 

{«)    Wilkinttm  t.  Merry  land,  Cro.  Car.  "  mortgage  "  mil  pass  a  mortgage  term, 

447,  449.  or  other  chattel  interest. 

(/)  lb.  37.  {k)  3  Ves.  348. 

(g)  Galliert  y.  JTom,  9  B.  &  0.  282.        '      (i)  SUbersehildt  v.  Schiott,   3  Yes.  & 

{h)  Cio.  Car.  450.  Bea.  49. 

cc2 
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putting  the  case  hypothetlcally,  "  if  it  had  been  a  mortgage,  there 
was  no  doubt  a  gift  of  the  money  would  have  passed  the  land." 

In  Silvester  v.  Jarman  (w)  the  words,  of  devise  were  amply 
sufficient  per  se  to  have  carried  the  legal  fee,  but  other  words  being 
introduced,  subjeoting  the  property  devised  to  the  payment  of 
debts,  it  was  held  that  the  land  did  not  pass.  The  word  "  mort- 
gages "  was  comprised  in  the  devise,  but  that  fact  was  not  adverted 
to  (n). 

The  modem  authorities,  however,  have  extended  the  cases  in 
which  the  legal  estate  in  a  mortgage  has  been  held  to  pass,  and  it 
may  be  considered  as  settled  that  a  devise  of  "  all  my  mortgages," 
will  pass  the  legal  estate  in  fee,  at  all  events  if  the  mortgage  debt 
belonged  to  the  testator  (o). 
'<AU  moneys  A  bequest  of  ^^  all  moneys  on  mortgage,"  passes  the  legal  estate 
>> '  in  the  mortgage  premises  (h),  as  it  must  be  intended  that  all  powers 
for  recovering  the  moneys,  including  the  real  estate,  should  pass  (n). 
Doe  V.  Bennett  (n)  was  questioned  by  V.  C.  Bandersley  in  a  case  {p) 
in  which  the  difference  is  pointed  out  between  a  bequest  of  money 
on  security  and  securities  for  money,  the  money  only  passing  by 
the  former,  but  the  estate  as  well  as  the  money  by  the  latter.  The 
better  opinion  is  that  in  both  cases  the  legal  estate  will  pass  as  an 
incident  (o). 

Family  charges  on  an  estate  of  which  the  testator  was  tenant 
for  life,  are  not  included  in  ^^ money  due  to  him  on  mortgage  from 
any  person  "  (r).    Nor  is  a  perpetual  rent-charge  (r). 
f  ( SecnritieB         A  bequest  of  *'  securities  for  money  "  passes  the  legal  estate  in 
for  money."     j^^^     Qalliers  V.  M088  (s)  must  now  be  considered  as  overruled ,(0* 

And  as  a  general  rule,  where  securities  are  devised,  not  only  the 
security  or  mortgage  deed,  but  the  land  is  devised  also  (n). 

Where  a  residuary  legatee  is  entitled  to  mortgages  standing  in 
the  name  of  the  testator,  or  of  trustees  for  his  estate,  and  there  are 
other  mortgages  charged  with  legacies,  a  bequest  of  all  my  '^  money 

(m)  10  Fri.  78.  Had.  371 ;  £xp.  Barbff,  6  Sim.  464 ;  Se- 

(»)  J)oe  T.  BenneU,  6  Exc.  896.  Kinff't  litg,  6  De  G.  &  S.  644;  16  Jnr. 

(0)  n»  Stevm*t  Will,  6  Eq.  698,  V.  G.  1163;   Kniffht  v.  JRobinsony  2  K.  &  J. 

GifEard.  603 ;  Sippen  v.  JPHett,  9  Jur.  N.  S.  649, 

(p)  Be  CantUy,  17  Jur.   124,  V.  0.  0,  P.;   32  L.  J.  C.  P.   66;    WalkerU 

Kindenley.  Bttate,  21  L.  J.  Ch.  674,  Y.  0.  Parker; 

(r)  JEarl  Potdett  y.  Eood^  36  Bear.  234.  Archibald  v.  SaHUy,  ib.  399,y .  C.  Kin- 

(«)  9  B.  &  G.  267.  derdey ;   OgU  v  ,Knipe,  8  Eq.  434,  V.  C. 

(Q  Mather  v.  Thoma8f  10  Bing.  44 ;  James.    Bat  see  Exp.  Friee^  14  Jar.  63, 

S.  0.  6  Sim.  116;  Benvoize  y.  Choper,  6  V.  0.  E. 


Sect.  1. 


WHAT  WOEDS  WILL  PASS  DEBT  AND  LANDS. 


1133 


and  securities  for  money,"  in  a  will  of  the  residuary  legatee,  parses 
the  former  but  not  the  latter  (w). 

In  a  late  case  of  a  devise  by  a  testator  of  "  all  that  his  property 
vested  in  a  Swedish  mortgage  security,"  the  testator  having  several 
Swedish  mortgages,  it  was  held  that  all  the  testator's  property 
invested  in  Swedish  mortgages  passed,  and  that  the  bequest  was 
not  void  for  uncertainty  {x). 

Scotch  heritable  bonds,  being  a  collateral  security  for  an  English 
bond,  passed  under  an  English  bequest  of  "  securities  for 
money  "  (t/). 

Bankers'  deposit  notes  at  current  interest  are  not  "  securities  for 
money"  (2). 

There  is  no  doubt  that  if  a  mortgagee  in  fee  devise  the  mortgage  Partionlar 
premises  by  a  particular  description  (<?),  or  if  he  point  to  them  by  mortgage 
a  locality  which  cannot  be  misunderstood,  and  which   does  not  P'^n"^^- 
apply  to  any  other  part  of  his  property,  both  the  beneficial  and 
legal  interests  will  pass  {b) ;  and  in  a  case  in  which  a  testator  gave 
all  his  freehold,  copyhold,  and  leasehold   estates  by  a  general 
description  to  trustees  to  found  a  college,  it  was  held  that  some  old 
mortgages,  one  of  which  icas  in  fee,  passed  under  the  will  to  the 
trustees  (c) ;   but  in  order  to  support  this  decision,  Lord  Eldon 
ultimately  presumed  a  release  of  the  equity  of  redemption  of  the 
mortgage  in  fee,  pnor  to  the  date  of  the  will  (rf). 

Where  a  man  seised  of  a  reversion  in  fee  after  a  term  which 
was  mortgaged  to  himself,  devised  all  his  freehold  house  (describ- 
ing the  premises),  the  mortgage  debt  was  held  not  to  pass,  though 
the  term  was  merged  at  law,  only  the  reversion  in  fee  passed  (e). 


(2.)  Ademption. 

If  a  mortgage  debt  is  given  by  way  of  a  specific  legacy,  the  AdemptioD. 
legacy  is  adeemed  by  the  mortgage  being  called  in,  though  the 


(w)  Ogle  V.  Knipe^  sup. 

(x)  Richards  y.  Patteson^  15  Sim.  601. 

(y)  Cust  V.  Goring,  18  Beav.  383;  18 
Jur.  884. 

(s)  Hopkins  v.  Ahhoit,  19  Eq.  222, 
V.  C.  Malins. 

(a)  Sow  V.  Viguresy  1  Rep.  in  Ch.  33 ; 
Nogs  V.  Mordauntf  2  Vem.  681. 

(h)  Clarke  \.  Abbot,  Barnard.  Ch.  Eep. 
457;  2  Eq.  Ca.  Ab.  606,  41  ;   Woodhowe 


v.  iferedith,  I  Mer.  450.  And  see  ilfar^m 
v.  Mowlin,  2  Burr.  969 ;  and  Davis  v. 
Gibbs,  3  P.  Wms.  26.  Bat  see  KnoUys 
V.  Shepherd,  1  J.  &  W.  499 ;  1  Jarm.  on 
Wills,  655,  ed.  3. 

(c)  Att,  Gen.  v.  Bowyer,  3  Ves,  724, 
726 ;  5  ib.  303. 

(rf)  Att.  Gen.  v.  Vigor,  8  ib.  277. 

(/)  Boicen  v.  Barlow,  11  Eq.  454, 
M.  R. ;  affirmed  8  Ch.  171. 
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money  was  immediately  re-invested  on  another  mortgage  (/). 
But  sinee  the  Wills  Act,  the  case  may  be  otherwise,  if  the  second 
investment  of  the  legacy  should  happen  to  answer  the  description 
in  the  will  {g). 

If  a  mortgagee  devise  the  mortgaged  estate,  and  bequeath  a 
sum  of  money  to  his  executors  towards  paying  off  a  sub-mortgage 
created  by  him,  that  sum  will  belong  to  the  devisee,  though  the 
mortgaged  estate  be  foreclosed  by  the  sub-mortgagee  after  the 
mortgagee's  decease  {h)  ;  and  this  will  apply  equally  to  such  a 
devise  and  bequest  by  the  mortgagor. 


(3.)   Whether  general  devises  pass  the  legal  estate. 

In  modem  times,  the  principal  dispute  has  been,  not  whether 
the  beneficial  interest,  but  whether  the  legal  interest  has  passed  so 
as  to  bring  the  devisee  as  a  trustee  within  the  statutes  authorizing 
the  conveyance  of  trust  estates  by  infants  (0  ;  and  these  cases  have 
in  general  proceeded  on  the  principles  regulating  devises  of  trust 
estate :  the  question  being,  whether  a  general  devise,  sufficient  in 
terms  to  comprehend  all  the  testator's  real  estate,  would  of  itself 
pass  the  legal  fee  in  lands  of  which  the  testator  was  seised  as  a 
mortgagee  or  trustee. 
General  rule.  The  general  rule  is  well  put :  "  A  trust  estate  will  pass  by 
general  words  in  a  will,  unless  it  can  be  collected  either  from  the 
expressions  in  the  will,  or  from  the  purposes  or  objects  of  the 
testator,  that  he  did  not  mean  that  the  legal  estate  should  pass ; 
as,  for  instance,  where  the  devise  is  of  all  the  testator's  real  estates 
to  a  trustee  in  trust  to  sell  and  receive  the  proceeds,  or  where  the 
estates  are  given  to  one  for  life  with  remainders  over.  There  the 
object  of  the  devisee  in  the  one  case  and  the  mode  of  limitation 
in  the  other,  are  inconsistent  with  the  intention  to  pass  a  dry  legal 

estate  "(^•). 
"AUmy  A  general  devise  of  "all  my  lands"  in  fee  without  more  will 

pass  the  legal  estate  of  a  mortgage  whether  forfeited  or  not  (/). 


lands.'' 


(/)  Gardrur  y.   Hatton,   6  Sim.  93 ;  8  ib.  101,  0.  A. ;  i2tf  Lane,  14  ib.  856, 

Oliver  Y.  0.  11  Eq.  606,  V.  C.  Malina;  V.  C.  HaU. 
Harrison   v.   Jackson,    7    Ch.    D.    339,  (^)  Wms.  Exors.  1338,  ed.  8. 

Jeesel,  M.   R.     But  see   Le   Qrice  v.  {h)  Lockhart  v.  Hardy,  9  Beav.  379. 

Finch,  3  Mer.  60 ;  Clark  v.  Browne,  2  And  see  10  ib,  222. 
Sm.  &  Qt.  624  ;  18  Jur.  903 ;  Moore  v.  (i)   Sup.  p.  821. 

M,  29  Beav.  496 ;  Morgan  v.  Thomas,  6  \k)  Lindsell  v.  Thacker,  12  Sim.  182. 

Ch.  D.  176,  Fry,  J. ;  Maodonald  v.  Irvine,  (/)   Sir  Thomas  Littleton's  Case,  2  Vent. 
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The  rule  is  not  that  in  every  case  where  general  words  are  used 
the  property  shall  or  shall  not  pass,  but  that  in  each  case  you  must 
look  at  every  part  of  the  will  for  the  intention  with  regard  to  that 
property  (w). 

The  rule  now  is  that  mortgage  and  trust  estates  will  pass  by 
genered  words  unless  the  Court  can  collect  from  expressions  in  the 
will,  or  purposes,  or  objects  of  the  testator  that  they  were  not  in- 
tended to  pass  {n). 

Since  Brayhroke  v.  Imkip  (»),  the  point  is  settled,  that  if  in  a  BraybroJUY, 
will  there  be  a  general  devise  in  fee,  sujfficiently  comprehensive  to  '"  *^' 
pass  the  legal  interest  to  the  devisee,  and  the  will  does  not  charge 
the  devised  estate  with  debts,  legacies,  or  annuities,  or  give  a  power 
of  sale,  and  there  is  not  in  the  whole  will  any  other  declared 
intention  inconsistent  with  a  devise  of  trust  or  mortgaged  estates, 
then,  although  there  is  not  in  the  will  any  declared  intention  of  the 
testator  to  devise  the  trust  or  mortgaged  estates,  they  will  pass  to 
the  devisee ;  and,  in  such  a  case,  the  concurrence  of  the  heir-at-law 
may  be  dispensed  with. 

At  one  time  it  was  questioned  whether  it  was  more  convenient  Question  of 
that  the  legal  estate  should,  generally  speaking,  pass  imder  a 
general  description  to  a  residuary  devisee,  or  descend  on  the  heir- 
at-law  ;  but  now  it  is  a  question  of  intention,  and  the  argument 
from  convenience  is  only  resorted  to  as  a  guide  to  the  intention  (m); 
and  the  intention  is  to  be  gathered  from  the  whole  will  and  the 
particular  words  the  testator  haa  used  {p). 

Thus  mortgage  and  trust  estates  were  held  not  to  pass  imder  a  Tmatfor 
devise  to  trustees  in  trust  for  sale  {p) ;  but  it  was  otherwise  where  ^  ^' 
the  testator  was  not  a  bare  trustee,  but  had  contracted  to  sell  land, 
and  the  purchase-money  or  a  considerable  part  was  impaid:  the 
legal  estate  was  held  to  pass  to  the  trustee  to  carry  out  the  inten- 
tion of  the  testator  to  complete  his  contract  by  conveyance  to  the 
purchaser  (}). 


351 ;  S.  C.  under  the  name  of  Wynn  y. 
LitlleUm^  1  Yem.  3.  And  see  observa- 
tions bj  Mr.  Sanders  in  1  Atk.  605,  on 
tliis  case  ;  Mario w  y.  Smithy  2  P.  Wms. 
198  ;  Exp.  Botvea,  1  Atk.  605,  n. ;  Cat' 
borne  v.  Scarf ty  ib.  605;  andExp.  Brettell, 
6  Yes.  577,  8  ib.  434,  are  not  law ;  Lord 
Braybroke  v.  Inskipf  8  t^.  417. 

(m)    Lord   Braybrokc   y.    Inship^    ib. 
435. 


(»)  Sup,;  BainbridgeY.  Lord Athburton^ 
2  Y.  &  C.  Exc.  347. 

(o)  Be  Packman,  1  Ch.  D.  217,  Jessel, 
M.  "R.;  Be  Smithes  Bttate,  3  ib.  70, 
Jesse],  M.  B. 

'{p)  Exp.  Marshall,  9  Sim.  555;  Be 
Morley,  10  Ha.  293 ;  Be  Cantley,  17  Jur. 
124,  Y.  C.  Kindersley. 

{q)  WaU  V.  Bright,  1  J.  &  W.  494  ; 
Lysayhl  y.  Edwards,  2  Ch.  D.  499, 
Jessel,  H.  B. 


1136 


DEVISES  AND  BEQUESTS  OF  MORTGAGES. 


Chap.  81. 


After  eontraoi 
for  aale. 


Trofltstopaj 
debts,  annui- 
tiee,  &c. 


Besiduary 
deyise  after 
direction  to 
paj  debts. 


But  where  a  testator  died  after  he  had  contracted  to  sell  freehold 
property  and  had  thereby  become  trustee  for  the  purchaser,  and  had 
by  his  will  made  a  general  devise  of  his  real  estate  to  persons  as 
tenants  in  common,  the  legal  estate  did  not  pass  (r) ;  but  in  this 
case  there  was  an  additioncd  clause  providing  for  the  accruer  of  the 
shares  in  a  given  event. 

The  legal  estate  was  held  not  to  pass  under  a  residuary  devise  of 
all  testator's  reed  and  personal  estate  ''after  payment  of  debts, 
funeral  and  testamentary  expenses,"  or  "  subject  to  the  payment  of 
debts  '*  («),  or  under  a  general  devise  subject  to  an  annuity  (t). 

But  a  direction  to  pay  debts  and  legacies  followed  by  a  general 
devise  of  residuary  real  and  personal  estate  has  been  held  not  to 
prevent  the  trust  estate  from  passing  («).  Under  such  a  will  the 
trust  estates  may  well  pass  under  the  general  words,  although  the 
charge  affects  those  estates  only  which  belong  to  the  testator  bene- 
ficially (w).     The  rule  of  singula  singulis  may  be  applied. 

This  case  has  been  dissented  from  {x) ;  and  a  distinction  may  be 
made  between  an  implied  charge  of  debts  and  legacies  on  residuary 
real  estate,  and  an  express  charge :  in  the  former  case  it  may  well 
be  that  the  charge  is  restricted  to  the  testator's  own  beneficial  real 
estate,  and  the  legal  estate  passes  imder  the  general  devise  ;  but  in 
the  latter  case,  if  the  general  devise  can  be  split  as  suggested,  it 
may  have  been  split  in  all  the  preceding  cases,  in  which  it  has 
been  imiformly  held  that  the  legal  estate  did  not  pass  by  mere 
general  words  where  there  was  an  express  charge. 

But  the  view  of  V.  C.  Malins  is  certainly  supported  by  the  cases 
in  which  a  general  residuary  gift  of  property  over  which  the  testator 
has  any  power,  has  been  held  to  be  an  exercise  of  a  limited  power, 
notwithstanding  a  charge  of  debts  {y).  The  direction  to  pay  debts 
only  imports  an  intention  that  they  should  be  paid  out  of  the 
testator's  own  property. 

Where  in  a  will  residuary  estate  is  given  and  the  object  is  ex- 


(r)  ThirteU  v.  Vaughan,  24  L.  T.  6, 
V.  C.  Wood.    See  inf.  1138  (A). 

(*)  Doe  V.  Lightfooty  8  M.  &  "W.  653. 
See  Doe  v.  Beade,  8  T.  R.  118;  Strong 
T.  Teat,  2  Burr.  912;  Re  Packman,  1 
Ch.  D.  214,  Jessel,  M.  R.;  Silvester  v. 
Jarman,  10  Pri.  78;  Exp.  Whitacre, 
Sand.  Us.  359,  ed.  4 ;  Re  Borefall, 
McC.  &  T.  292 ;  Faueset  v.  CarpenUr,  2 
Dow  &  CI.  232;  Mope  v.  Liddell,  21 
Eeav.  200 ;  2  Jur.  N.  S.  105. 


(Q  Duke  of  Leeds  v.  Munday,  3  Ves. 
348;  Exp.  Morgan,  10  t*.  101;  Raei^ 
ham  Y.  Siddall,  16  Sim.  297. 

(w)  Brown  and  Sibley^ a  Contracts,  3  Ch. 
D.  166,  V.  C.  Malins. 

{x)  Re  BeUis'  Tr.  5  Ch.  D.  504,  Jessel, 
M.R. 

(y)  Re  Teape's  Tr.  16  Eq.  442,  Lord 
Selborne;  Terrier  v.  Jag,  10  ib,  660, 
V.  C.  Malins. 
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pressed  in  'words  of  so  similar  a  meaning  as  ''after  a  direction 
to  pay  debts  and  legacies,"  "  after  payment  of  debts  and  legacies," 
"subject  to  debts  and  legacies,"  "charged  with  debts  and  legacies," 
and  a  "trust  to  sell  and  pay  debts  and  legacies,"  it  is  impossible  to 
lay  down  a  general  rule ;  the  intention  must  be  gathered  from  the 
very  words  used  in  each  will  in  order  to  see  whether  or  no  the 
testator  was  dealing  with  his  own  property  only. 

A  distinction  may  be  taken  between  a  mere  trust  estate  aud  a  DlBtinotion 
mortgage,  for  good  sense  requires  that  a  beneficial  gift  should  carry  mere  trust 
the  legal  estate  in  a  mortgage  as  an  incident  and  a  useful  and  ^^^^ 
necessary  incident  to  the  beneficial  ownership.     There  may  be  oases 
where  a  trust  estate  would  not  pass,  and  yet  there  would  be  a  plain 
intention  that  a  legal  estate  in  a  mortgage  should  pass  (z). 

Where  a  testator,  seised  of  a  mortgage  in  fee  on  trust,  devised  Testator 

seised  of 

all  his  residuary  real  and  personal  estate  upon  trust  either  to  leave  mortgage  on 
the  same  in  their  then  investments,  or  to  sell  and  convert  and  out  ""  * 
of  the  proceeds  pay  debts  and  legacies  and  invest  the  surplus 
for  his  wife  for  life  with  remainder,  the  legal  estate  in  the  mort- 
gage was  held  not  to  pass  (a) ;  for  it  was  clear,  from  the  particular 
words  used,  the  testator  was  by  the  will  dealing  with  his  own 
property.  If  the  mortgage  money  had  been  the  property  of 
the  testator,  the  decision  would  probably  have  been  the  other 
way  (s). 

Where  a  mortgagee,  with  a  partial  beneficial  interest  in  the  equity 
of  redemption,  devised  all  his  real  and  personal  estate  on  trust  to 
pay  his  debts,  with  power  of  sale,  the  legal  estate  was  held  not  to 
pass  (c). 

A  mortgage  or  trust  legal  estate  will  not  pass  imder  a  general  Devise  upon 
devise  in  strict  settlement  or  with  complicated  limitations  (d)^  or  limitations, 
tinder  a  devise  to  persons  as  tenants  in  common,  with  gift  over  on 
death  of  any  under  twenty-one  (e)^  or  to  one  for  life  with  remainders 
over(/). 

So  where  a  testator  devised  all  his  real  estate  to  his  nephews  and  Devisees  an 

imascoirtaiiieu 

nieces,  who  were  a  numerous  and  unascertained  class,  trust  and  class, 
mortgage  estates  were  held  not  to  pass  (g), 

{z)  Re  Steven's  Will,  6  Eq.  699,  V.  C.  (e)  Thirtell  v.  Vaughan,  tup, ;  Martin 

Giffard.     See  lU  Field's  Mtg,  9  Ha.  414.  v.  Zaverton,  9  Eq.  563,  V.  C.  Malins. 

(a)  Be  Stnith's  Estate,  4  Ch.  D.   70,  (/)  Lindsell  v.  Thaeker,  12  Sim.  178, 

Jessel,  M.  B.  183. 

(c)   Re  Paekman,  sup,  (^)  Re  Finnei/s  Estate,  3  Giff.  466 ;  8 

(rf)  Thompson  v.  Grant,  4  Mad.  438  ;  Jur.  N.  S.  966. 
Lord  Brat/bj-oke  v.  Inskip,  8  Ves.  436. 


1138 


DEVISES  AND  BEQUESTS  OF  MOKTGAGES. 


Ceap.  81. 


Devise  as 
tenants  in 
common. 


To  wife  for 
her  sole  use. 


Devisee  an 
infant. 


Practice  of 
inserting  a 
separate 
devise  of 
trust  and 
mortgage 
estates. 


But  the  fact  of  a  general  devise  being  made  to  persons  as  tenants 
in  common  is  not  of  itself  enough  to  preyent  trust  estates  passing  (h). 

In  further  accordance  with  the  aboye  doctrine,  it  has  been  held 
that  a  devise  hj  a  trustee  of  ^^  all  his  real  and  personal  estate  for 
all  his  estate  and  interest  therein"  (t),  or  of  "  all  his  real  estate  not 
thereinbefore  otherwise  disposed  of,  to  (the  devisee)  for  his  own  use 
and  benefit "  (k) ;  or  even  a  devise  by  a  trustee  of  '^  all  his  property 
for  all  his  estate  and  interest  therein  "  to  the  devisee  for  his  absolute 
use  and  benefit,  and  to  be  disposed  of  by  deed  or  will  as  he  may 
think  fit  (/),  will  pass  the  trust  estate. 

A  devise  by  a  trustee  to  his  wife  of  all  his  property  whatsoever 
and  whensoever,  "  for  her  sole  use  for  ever,"  was  held  not  to  pass 
the  trust  estate,  on  the  ground  that  the  use  of  the  word  "  sole," 
I.  e,,  separate,  showed  an  intention  that  the  widow  should  hold 
beneficially  {m)»  It  has  been  suggested  that  even  in  this  case  the 
testator  may  have  intended  to  give  the  widow  the  trust  property  to 
her  separate  use,  in  order  that  if  she  married  her  husband  might 
not  interfere  with  it  in  his  marital  right  («). 

The  general  devise  will  pass  the  legal  estate  although  the  devisee 
is  an  infant  (o). 

Where  the  mortgagee  deals  with  the  mortgaged  premises  as  if 
the  right  of  redemption  were  gone,  the  fee  will  pass  by  general 
words  as  between  his  representatives  (p). 

In  Greentcood  v.  Wakeford  (y),  a  devise  by  A.  of  "  all  the  lands 
and  hereditaments  vested  in  him  as  trustee  or  mortgagee  in  fee  " 
were  held  to  pass  trust  estates  not  held  in  fee. 

It  has  now  become  a  general  practice  with  conveyancers  to  except 
the  testator's  mortgaged  and  trust  estates  out  of  a  general  devise  in 
his  will,  and  to  insert  an  express  devise  of  these  estates  to  trustees, 
with  a  declaration  as  to  mortgages  that  the  money  secured  thereon 
shall  be  considered  as  part  of  his  personal  estate,  and  as  to  trust 
estate  subject  to  the  trusts. 


(h)  1  Jarm.  on  Wills,  661,  667,  ed.  3; 
694,  696,  ed.  4 ;  Thirtell  v.  Vaughan,  24 
L.  T.  6,  V.  C.  Wood.  See  other  cases, 
Ee  Vallis,  1  Sa.  Us.  &  Tr.  359,  n. 

(t)  Jjangford  v.  Auger ^  4  Ha.  313. 

\h)  Sainbridge  v.  Lord  Aahburion,  2 
Y.  &  C.  Exo.  347 ;  Sharp  v.  S,  17  L.  J. 
Ch.  384,  V.  0.  Wigram ;  lewis  v.  Mat- 
thetcsf  2  Eq.  177,  V.  C.  Kindersley ;  Ite 
Steven's  Will,  6  Eq.  699,  V.  C.  Giffard. 

(I)  Exp.  Shaw,  8  Sim.  159. 


(m)  Lindsell  v.  Thaeker,  12  Sim.  178. 

(n)  Lewis  v.  Matthews,  sup, 

(o)  Exp,  Sergison,  4  Ves.  147  ;  1  Jaim. 
658,  ed.  3. 

(p)  Burdus  V.  Dixon,  4  Jur.  N.  S.  967, 
V.  0.  Stuart ;  JFoodhouse  v.  Meredith,  I 
Mer.  450. 

{q)  1  Beav.  676,  according  to  the 
marginal  note,  but  what  the  estate  was 
does  not  appear  from  the  report,  which  is 
very  imperfect. 
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The  general  wor(}s  which  will  pass  the  legal  fee  in  a  mortgage  Beneficial 
will  not  include  the  beneficial  interest  in  the  mortgage  debt,  which,  mortgage 
being  personal  estate,  will  pass  under  the  general  residuary  bequest  ^^7wl^^ 
of  personalty  (r).  ^^  legal 

But  the  legal  fee  and  the  mortgage  debt,  when  both  vested  in 
the  testator,  will,  it  seems,  pass  under  a  gift  of  ^'  all  the  rest  and 
residue  of  my  real  and  personal  estate  to  A.,  for  her  own  use  and 
benefit,"  though  there  is  a  charge  of  debts  (5), 

In  such  a  case  it  is  reasonable  to  suppose  that  the  beneficial 
ownership  and  the  legal  estate  were  intended  to  go  together  (t). 

But  where  the  devise  is  to  trustees  subject  to  a  charge  of  debts, 
apparently  the  legal  estate  would  not  pass,  the  argument  from  the 
convenience  of  uniting  the  legal  estate  with  the  beneficial  interest 
being  away  (?/). 

But  if  the  trustees  are  directed  to  get  in  the  debts  due  on  security 
they  take  the  legal  estate  (x). 

(4.)  Besult  of  cases. 
The  following  conclusions  may  be  drawn  with  respect  to  the 
passing  of  the  legal  estate  in  mortgage  or  trust  property  (in  cases 
where  the  Conv.  Act,  1881,  s.  30,  does  not  apply)  : — 

1.  It  is  a  question  of  intention  to  be  derived  from  the  whole 
win,  and  the  very  words  used,  and  the  matter  of  convenience  can 
only  be  looked  at  as  a  guide  to  the  intention. 

2.  The  word  "mortgages"  will  pass  the  legal  estate  and  the 
mortgage  debt,  tmless  there  is  an  intention  to  the  contrary. 

3.  The  word  "  securities  "  will  also  pass  both,  in  absence  of  a 
contrary  intention. 

4.  The  words  "  all  my  real  estate  "  will  pass  the  legal  estate  in 
mortgages  and  trusts. 

6.  The  words  "  to  the  devisee  for  his  own  proper  behoof,"  and 
the  like,  will  suffice. 

6.  The  words  "to  be  disposed  of  by  the  devisee  as  he  thinks  fit" 
suffice: 

7.  Also  to  devisees,  as  tenants  in  common,  unless  a  contrary 
intention  is  shown  as  by  a  gift  over : 

8.  But  not  where  lands  are  devised  to  a  woman  for  hez  sole, 
f .  e.y  separate  use  : 

(r)  Hawk.  Wills,  37.  («)  75. 76 ;  JJ<?  Mon/aU,  McC.  &  T.  292. 

(«)  He  Steven's  WiU^  tup.  ;  £e  Field's  («)  £e  ArrowsmithU  Tr.  6  W^  R.  642, 

jr^.  9  Ha.  414.  L.J  J. 
{fy  Theob.  Wills,  37,  ed.  1 ;  168,  ed.  2. 
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9.  Nor  where  the  deyise  is  pf  real  estate  "  subject  to  debts  or 
legacies : " 

10.  Or  of  lands  "  charged  with  annuities :" 

11.  Or  of  lands  devised  on  trust  to  sell. 

12.  But  a  general  direction  for  payment  of  debts  and  legacies 
will  not  prevent  the  legal  estate  passing  hj  a  residuary  devise, 
sembie. 

(5.)  Eject  of  foreclosure  after  mil. 

Effect  of  Prior  to  the  Wills  Act,  1  Yict.  o.  26,  if  a  mortgagee  obtained 

after  wiU.  *^  absolute  decree  of  foreclosure,  or  a  release  of  the  equity  of 
redemption,  or  even  became  absolutely  entitled  by  length  of  pos- 
session, as  before  explained  (y),  prior  to  the  date  of  his  will,  a 
general  devise  of  all  his  lands,  tenements,  and  hereditaments, 
although  in  strict  settlement,  would,  it  is  conceived,  unless  he 
manifested  an  express  intention  to  the  contrary,  pass  the  mort- 
gaged lands  both  at  law  and  in  equity ;  but  if  at  the  time  of  the  will 
he  was  not  so  absolutely  entitled,  then  it  is  conceived  that  a  subse* 
quent  foreclosure  or  release  (unless  the  will  was  republished)  would 
not  have  conferred  on  the  devisee  the  beneficial  estate,  because  a 
foreclosure  is  considered  as  a  netc  purchase  of  the  land  (c).  The  con- 
sequence was,  that  if  the  legal  interest  in  mortgaged  lands  had,  by  a 
general  description,  passed  at  law  to  the  devisee,  and  the  mortgagee 
afterwards  obtained  a  release  or  foreclosure  of  the  equity  of  redemp- 
tion, or  became  absolutely  entitled  by  lapse  of  time,  and  died  with- 
out a  republication  of  his  will,  the  devisee  became  a  trustee  for  the 
testator's  heir  at  law,  even  although  the  devisee  was  also  the 
executor  or  residuary  legatee,  notwithstanding  doubts  to  the 
contrary  (z).  In  Attorney  General  v.  Boicyer  (a).  Lord  Eldon  sur- 
mounted the  difficulty  by  presuming  a  release  of  the  equity  of  redemp- 
tion  prior  to  the  date  of  the  uilL  In  another  case  {b),  il  was  held 
that  lands  in  mortgage  would  not  pass  under  a  general  devise  of 
real  estate  in  strict  settlement,  in  a  will  executed  subsequently  to  a 
decree  to  account,  but  prior  to  the  final  order  for  foreclosure.  In 
another  case  (c),  in  which  a  vrill  made  subsequently  to  an  order 
for  foreclosure  nisif  contained  a  specific  devise  of  the  mortgaged 
lands,  but  the  devisor  died  before  an  account  was  taken,  or  an 

'  (y)  Sup.  pp.  1003,  1005.  803 ;  8  ib.  277. 

(z)  Patch  on  Mtg.  140.  (*)  Thompson  v.  Grant,  4  Mad.  438. 

(a)  3  Ves.  714,  724,  726;  5  t*.  300,  (c)  Garret  y,  Erei's,  Motel.  364. 


Sect.  6. 
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order  obtained  for  absolute  foreclosure,  it  was  held  that  as  between 
the  devisor  and  devisee,  the  mortgaged  estate  should  be  considered 
as  realty,  but  that  it  should  be  personal  estate  for  the  benefit  of 
creditors.  This  decision,  it  will  be  observed,  did  not  in  the  least 
interfere  with  the  case  of  Thompson  v.  Q-rant  (c),  or  the  doctrine  in 
Casbonie  v.  8carfe{d)y  and  Strode  v.  Russelie).  But  by  1  Vict, 
c.  26,  every  will  is  made  to  speak  from  the  testator's  death,  and 
therefore  a  foreclosure  or  release  obtained  at  any  time  during  the 
testator's  life  will,  as  a  general  rule,  in  cases  within  that  Act,  avail 
the  devisee. 

(6.)  Qenerally. 

A  bequest  6f  the  money  sectured  On  mortgage  vrill  pass  the  estate  What  words 
if  then  foreclosed,  and  will  not  cfpen  the  foteclosure  (/).  and  miS^tT 

A  bequest  of  the  principal  of  a  Daortgage  debt  will  not  pass  the 
arrears  of  Interest  {g)i  and  a  be({uest  of  thd  arrears  of  a  mortgage 
will  carry  the  interest  oilly  (A). 

A  bequest  of  "  all  my  interest  and  claim  on  household  property 
at  P.,  on  v^hii^h  I  have  a'  mortgage,"  passed  arrears  of  interest  as 
well  as  the  principal  (i). 

A  bequest  of  the  amount  of  a  bond  of  H.  carried  arrears  of 
interest  (A),  but  not  a  bequest  of  300/.,  which  A.  owes  me  on 
bond(/). 


(e)  Sup. 

(d)  1  Atk.  603. 

{e)  2  Vem.  621.  And  see  2  Jarm.  on 
Beyises,  156. 

(/)  Ze  Oros  v.  CoekereU,  6  Sim.  384 ; 
Silbersehilt  r.  Sehtott,  3  Yes.  &  Bea.  49. 

(ff)  Robertt  Y.  Kyffyn^  Barnard.  Gh. 
259  ;  2  Atk.  112. 


(A)  EamxlUm  y.  Lloyd,  2  Yes.  J.  416. 

(i)  Qihlnm  v.  Q.  17  Jur.  417 ;  13  0.  B. 
205. 

(At)  Hareourt  y.  Morgan,  2  Keen,  274 ; 
Kent  y.  TapUy,  11  Jur.  940,  Y.  C. 
Wigram. 

(/}  Hawley  y.  CutU^  2  Freem.  23. 
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MORTGAGES  OF  BENEFIT  BUILDING  SOCIETIES. 
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2.  8LQ8f7  Wm.ir.c.Z2 1144 

3.  Iki^m  of  decree 1146 

4.  Stamps 1147 

5.  General  potcera 1148 

6.  Arbitration 1149 

7.  Building  Societies  Act  of  1874         .         .         •         .  1150 

8.  Building  Societies  Act  of  1877 1154 

(1.)  Friendly  Societies  Acts. 

The  provisions  of  the  Friendly  Societies  Acts,  10  Geo.  IV.  c.  56, 
and  4  &  5  Wm.  IV.  o,  40,  have  been  extended  to  Benefit  Building 
Societies  so  far  as  they  were  applicable  (a),  and  this  includes  the 
framing  of  rules  {b) ;  it  will  be  necessary  therefore  to  consider 
these  Acts. 

By  10  Greo.  IV.  c.  56,  s.  21,  all  property  (including  securities 
for  money)  of  Friendly  Societies  is  vested  in  trustees,  and,  upon 
their  death  or  removal,  vests  in  the  new  trustees  without  assign- 
ment or  conveyance. 

By  s.  27  of  the  same  Act,  disputes  between  the  society  and 
members  are  to  be  settled  by  arbitration  as  determined  by  the  rules 
thereof  (c). 
Power  to  ^  friendly  society,  or  any  branch  of  such  society,  may,  if  tiie 

Jiold  JAnd 

andmort-       rules  thereof  so  provide  (and  with  a  limitation  as  to  benevolent 

^*^^'  societies),  hold,  purchase,  or  take  on  lease,  any  land  in  the  names 

of  its  trustees  for  the  time  being,  in  every  county  where  it  has  an 

(a)  6  &  7  Wm.  rV.  0.  32,  s.  4.    See  {b)  Mulkem  v.  Lord^  4  App.  C.  182. 

the  Friendly  Societies  Act,  1875,  38  &  (r)  See  37  &  38  Vict.  c.  42,  es.  34— 

39  Vict.  0.  60 ;  and  39  &  40  Vict.  c.  32.        36. 
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office,  and  may  mortgage  the  same,  and  no  mortgagee  shall  be  bound 
to  inquire  as  to  the  authority  for  any  mortgage  by  the  trustees,  and 
the  receipt  of  the  trustees  shall  be  a  discharge  for  all  moneys 
arising  from  or  in  connection  with  such  mortgage  {d). 

By  the  Friendly  Societies  Act,  1875,  a  receipt  under  the  hands  Receipt  on 
of  the  trustees,  countersigned  by  the  secretary  in  the  form  in  the  v^tTlegal 
third  schedule  to  the  Act,  or  in  any  other  form  specified  in  the  ^s***®- 
society's  rules,  for  all  moneys  secured  to  the  society  by  any  mort- 
gage or  other  assurance,  such  receipt   being  endorsed  upon  or 
annexed  to  the  mortgage  or  assurance,  vacates  the  same,  and  Tests 
the  property  in  the  person  entitled  to  the  equity  of  redemption 
"without  reconveyance  or  re-surrender  (e). 

If  the  mortgage  or  assurance  have  been  registered  under  any  Entir  of 
Act  for  the  registration  or  record  of  deeds  or  titles,  or  is  of  copy-  ^  register 
hold  or  customary  land  and  entered  on  any  Court  rolls,  the  registrar  a'^'^Court 
under  such  Act,  or  steward  of  the  manor,  or  keeper  of  the  register 
shall,  on  production  of  such  receipt,  verified  by  oath  of  any  person, 
enter  satisfaction  on  the  register  or  on  the  Court  rolls,  respec- 
tively, of  such  mortgage,  or  of  the  charge  made  by  such  assurance, 
and  shall  grant  a  certificate  either  upon  such  mortgage  or  assurance, 
or  separately,  to  the  like  effect,  which  certificate  shall  be  received 
in  evidence   in    all    Courts    and    proceedings    without    further 
proof  (/). 

Upon  the  death,  bankruptcy,  or  insolvency  (including  liquida-  Prior  lien  on 
tion  by  arrangement  in  England,  cessio  hononim  in  Scotland,  and  offii^Bof^ 
petition  for  arrangement  in  Ireland),  of  any  officer  of  a  friendly  8^®^^- 
society  having  in  his  possession  by  virtue  of  his  office,  any  money 
or  property  belonging  to  the  society,  or  if  any  execution,  attach- 
ment or  other  process  be  issued,  or  action  or  diligence  raised 
against  such  officer,  or  against  his  property,  his  heirs,  executors,  or 
administrators,  or  trustee  in  bankruptcy,  or  insolvency,  including 
an  assignee  in  Ireland,  and  a  judicial  factor  in  Scotland,  or  the 
sheriff  or  other  person  executing  such  process,  or  the  party  using  such 
action  or  diligence  respectively,  shall  upon  demand  in  writing  of 
the  trustees  of  the  society  or  any  two  of  them,  or  any  person 
authorized  by  the  society  or  by  the  committee  of  management  of 
the  same,  to  make  such  demand,  pay  such  money,  and  deliver 

(«0  38  &  39  Vict.  c.  60,  s.  16  (2).  (/)  lb,  (8) ;  a  fee  of  two  shillings  and 

(e)  Ib»  88.    16  (7),  not  applying   to  sixpence  is  payable  for  the  entry  and 

Scotland  or  Jersey.    And  sec  inf,  pp.  certificate  by  means  of  stamps  in  Ire- 

1144,  1148,  1150.  land. 
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over  such  property  to  the  trustees  of  the  society  in  preference  to 
any  other  debts  or  claims  against  the  estate  of  such  officer  (g). 
The  institution  of  a  suit  is  sufficient  demand  in  writing,  and  the 
neglect  of  the  trustees  of  the  society  to  audit  the  accounts  of  the 
defaulting  officer  will  not  deprive  the  society  of  the  statutory 
right  of  priority  (A). 

Loans  by  trustees  of  a  friendly  society  are  not  illegal,  but  only 
breaches  of  trust  (t). 

Under  the  winding-up  of  a  building  society,  where  there  are  no 
creditors  other  than  members,  an  advanced  member  can  pay  up  his 
loan  and  be  discharged  as  a  contributory  (k). 


6  &  7  Wm. 
IV.  c.  32. 


Form  of 
mortgages. 

Reyestmg 
estate  bj 
indorsement. 


(2.)  SL6  8f7  Wm.  IK  e.  32. 

By  the  Benefit  Building  Societies  Act,  6  &  7  Wm.  IV.  c.  32  (/), 
these  societies  were  enabled  to  raise  by  the  subscriptions  of  their 
members,  by  shares  not  exceeding  the  value  of  150/.  for  each  share, 
such  subscriptions  not  to  exceed  in  the  whole  20«.  per  month  for 
each  share,  a  stock  or  fund  for  the  purpose  of  enabling  each 
member  to  receive  out  of  the  fimds  the  axaount  or  value  of  his 
or  her  share  or  shares,  to  erect  or  purchase  dwelling-houses,  or 
other  real  or  leasehold  estate,  to  be  secured  by  way  of  mortgage  to 
such  society,  until  the  amount  or  value  of  the  shares  advanced 
should  have  been  fully  repaid  to  such  society  with  interest,  and  all 
fines  or  other  payments  in  respect  thereof ;  and  no  member  was  to 
receive  from  the  funds  any  interest  or  dividend  by  way  of  annual 
or  other  periodical  profit  upon  any  shares,  until  the  amount  or 
value  of  his  or  her  share  should  have  been  realized,  except  on  the 
withdrawal  of  such  member  according  to  the  rules  of  such  society  ; 
and  the  form  of  mortgage  or  other  instrument  was  to  be  specified 
in  a  schedule  to  the  rules  of  such  society. 

By  s.  5  thereof,  it  was  further  enacted  that  it  should  be  lawful 
for  the  trustees  named  in  any  mortgage  made  on  behalf  of  such 
societies,  or  the  survivors  or  survivor  of  them,  or  for  the  trustees 
for  the  time  being,  to  indorse  upon  any  mortgage,  or  further  charge. 


(^)  38  &  39  Vict.  o.  60,  s.  16  (7). 
See  Be  Athim,  W.  N.  1882—38,  V.  C. 
Baoon. 

(h)  Absolom  V.  Gething,  32  Beav.  322 ; 
9  Jur.  N.  S.  1263,  under  the  corre- 
sponding provision  of  18  &  19  Vict.  c. 
63,  8.  23. 


(0  Be  CoUman,  W.  N.  1881—136, 
C.  A. 

(At)  Brownlie^  app.  Bustelly  resp.  8  App. 
0.  236. 

{I)  Repealed  except  as  to  societies 
not  incorporated  under  the  Building 
Societies  Actf  1874,  and  past  transac* 
tionfi,  in/,  p.  1160. 
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given  by  any  member  of  such  society  to  the  trustees  thereof  for 
moneys  advanced  by  such  society  to  any  member  thereof,  a  receipt 
for  all  moneys  intended  to  be  secured  b}^  such  mortgage  or  further 
charge,  which  should  be  sufficient  to  vacate  the  same,  and  vest  the 
estate  of  and  in  the  property  comprised  in  such  security  in  the 
person  or  persons  for  the  time  being  entitled  to  the  equity  of 
redemption,  without  it  being  i^ecessary  for  the  trustees  of  any  such 
society  to  give  any  reconveyance  of  the  property  so  mortgaged ; 
which  receipt  should  be  specified  in  a  schedule  to  be  annexed  to  the 
rules  of  such  society  duly  certified  and  deposited  as  aforesaid  (m). 

There  is  nothing  in  this  Act  to  prevent  a  society  of  this  descrip-  Loans  to 
tion  from  lending  money  on  mortgage  as  well  to  its  members  as  to  *  °g®"- 
strangers,  without  regard  to  the  purpose  for  which  it  might  be 
applied.  But  the  Court  seemed  to  consider  it  doubtful  whether  a 
society  would  be  within  the  Act,  which,  by  its  rules,  enabled  any 
one  member  to  hold  shares  exceeding  in  the  whole  the  sum  of 
150/.  (»).  Loans  by  such  societies  to  their  members  were  not 
within  the  usury  laws  (o). 

Where  a  mortgage  had  been  duly  executed  by  a  member  (who  On  what 
had  become  the  purchaser  of  twelve  and  a  half  shares),  of  the  Jaunts  to 
property  that  he  purchased  with  the  sum  advanced  by  the  society  ^®  **^®°' 
for  that  purpose,  a  question  arose  whether  the  mortgagor  had  a 
right  to  have  the  accounts  taken  on  the  common  principle  of 
debiting  him  with  the  principal  sum  advanced  and  interest,  and 
crediting  him  with  the  amount  of  his  monthly  subscriptions  and 
payments,  or  on  the  principle  of  treating  him  as  a  shareholder, 
who  had  received  the  value  of  his  shares  in  advance,  and  who  was 
bound  to  continue  his  monthly  payments  during  the  continuance  of 
the  society ;  and  the  Court,  on  the  construction  of  the  fnortgage  deed, 
held  the  latter  principle  to  be  the  correct  one,  and  directed  the 
master  to  find  the  amount  of  the  future  payments,  upon  a  calcula- 
tion of  the  probable  duration  of  the  society,  though  the  rules  of 
the  society  were  ambiguous  on  the  point  (/?).  And  the  mortgagor 
was  on  the  same  ground  of  construction  held  bound  to  pay  the  full 
amount  of   all  such  future  payments,  in  prceaenti,  in   order  to 


(m)  5if/?. p.  1143, a^diw/.p- 1148,1160.  17;    15  Jur.   1070;  Doe  v.   Glover,   15 

\n)  Cutbill  Y.  Kinffdom,  1  Exc.  494;  17  Q.  B.  103. 

L.  J.  Exc.  177.  (p)  Moskif  V.  BakiT,  6  Ha.  87,  affirmed 

(o)  Silver  y.  Barnes,   6  Bing.  N.  C.  on  appeal,  HaU  and  Tw.  301 ;  13  Jur. 

180  ;  Burhidge  v.  Cotton,  6  De  G.  &  S.  817  ;  3  De  G.  M.  &  G.  1032  n. 
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redeem  (q)y  and  the  agreement  in  the  rules  for  acceleration  of  all 
such  future  payments,  if  any  instalment  is  not  punctually  paid,  has 
nothing  in  common  with  a  penalty  (r). 

For  the  form  of  the  attornment  clauses  in  mortgages  to  benefit 
building  societies,  and  their  effect,  see  aupra^  p.  752. 


When  allow- 
ance for 
profits. 


Terms  of  re- 
demption bj 
adyanced 
member. 


(3.)  Ibrm  of  decree. 

In  a  suit  for  redemption  by  a  member,  a  decree  was  made  direct- 
ing calculation  of  the  longest  possible  duration  of  the  society  at 
the  date  of  the  notice  of  redemption,  having  regard  to  the  net 
assets  of  the  society,  and  to  the  monthly  subscriptions  and  redemp- 
tion money  still  continuing  payable,  and  to  the  number  of  100/. 
shares  to  be  provided  for,  and  charging  the  plaintiff  as  a  present 
debt  with  all  subscriptions  and  redemption  money,  which  would 
become  payable  by  him,  assuming  the  society  to  endure  for  the 
whole  of  the  calculated  period,  and  crediting  him  with  the  amount 
of  bonus  payable  at  the  date  of  the  notice  to  withdrawing  mem- 
bers («);  and  the  mortgagor  is  entitled  to  credit  for  redemption 
moneys  paid  in  by  him  (t). 

No  allowance  will  be  made  to  the  mortgagor  in  respect  of  profits, 
where  the  redemption  takes  place  at  a  period  at  which  a  withdraw- 
ing member  could  have  obtained  by  the  rules  no  right  to  profits  ; 
but  profits  will  be  allowed,  if  by  the  rules  the  advanced  members 
are  entitled  on  redemption  to  the  same  profits  as  withdrawing 
members  («),  although  the  amount  was  a  greater  sum  than  the 
society's  funds  could  bear  («). 

An  advanced  member  is  entitled  to  redeem  on  payment  of  his 
subscriptions  to  the  end  of  the  year,  estimated  as  the  probable 
duration  of  the  society,  although  he  continued  liable  to  pay  sub- 
scriptions until  120/.  a  share  had  been  realised  for  every  mem- 
ber (ar),  and  the  society  is  not  entitled  to  retain  the  deeds  as  a 
security  for  such  subscriptions  (:r). 

Where  by  the  rules  the  manager  may  fix  the  amount  payable  on 


{q)  Seagrave  v.  Pojw,  1  De  G.  M.  & 
O.  783  ;  16  Jur.  1099  ;  reversing  14  Jur. 
312,  V.  C.  Knight  Bruce. 

(/•)  iridlhiffford  V.  Mutual  Soc.  6  App. 
C.  685,  1060. 

(«)  Fieminff  v.  Self,  3  De  G.  M.  &  G. 
S97 ;  1  Jur.  N.  S.  26,  affirming  Kay, 
618  ;  19  Jur.  26  ;  24  L.  J.  Ch.  29. 


{t)  Smith  V.  Pilkington,  1  De  G.  F.  & 
Jo.  120;  4  Jiir.  N.  S.  68  ;  29  L.  J.  Ch. 
227. 

(u)  Fleming  v.  Self^  nup. ;  Archer  v. 
Uarrisotty  7  De  G.  M.  &  G.  404  ;  3  Jur. 
N.  S.  194. 

[x)  Sparrow  v.  Farmer^  26  Beav.  611  ; 
5  Jur.  N.  S.  530  ;  Handley  v.  Farmer,  29 
Beav.  362. 
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redemption  in  extinguishment  of  shares,  and  such  sum  has  been 
paid,  the  mortgagor  is  no  longer  liable  for  subscriptions  (y). 

If  the  terms  in  the  mortgage  deed  vary  from  the  rules  of  the  Deed  varying 
society,  and  the  mortgagor  does  not  seek  to  have  the  deed  reformed, 
he  is  bound  by  its  terms  (s). 

The  form  of  the  foreclosure  decree  is  the  same  as  in  ordinary  Fines  carry 
mortgages  (a);  and  fines  secured  by  the  mortgage  are  principal, 
and  carry  interest  (6).  Where  annual  premiums  of  2«.  a  share  are 
to  be  paid  and  treated  as  capital  from  the  commencement,  interest 
is  properly  chargeable  on  the  premiums  at  once  {c) ;  and  without 
allowing  any  rebate  for  payment  before  the  time  (c).  Premiums 
are  not  treated  as  interest  {d). 

A  mortgage  by  a  member  of   a  permanent  benefit  building  Rules  for  the 
society  contained  a  covenant  that  all  the  rules  '*for  the  time  being"       ®    "^^' 
shoTild  be  observed  by  him.     By  subsequent  rules,  each  member 
became  liable  to  pay  an  additional  sum  as  contribution  to  losses. 
It  was  held  that  he  was  entitled  to  redeem  without  payment  of  the 
additional  sum  {e), 

Bules  of  a  society  imposing  fines  in  case  of  repayments  by 
borrowing  members  being  in  arrear,  will  not  (when  admitting  a 
different  construction)  be  construed  so  as  to  authorize  fines  cumu- 
lative in  arithmetical  progression  (/).  Where  the  mortgagors  were 
a  joint  stock  company,  it  was  held  that  as  a  company  cannot  hold 
shares  in  a  building  society,  they  were  entitled  to  redeem  on  the 
footing  of  an  ordinary  mortgage,  which  the  deed  was  in  form  (g). 

(4.)  Stamps. 

By  8.  37  of  10  Geo.  IV.  o.  56,  all  bonds,  and  securities,  and 
instruments,  and  documents  of  the  society,  were  exempted  from 
stamp  duties. 

It  was  held  under  this  section,  that  mortgages  made  to  building 
societies  by  their  members,  under  the  provisions  of  the  Building 


(y)  PrxettUy  t.  Hopxcood^  12  W.  R. 
1031,  Q.  B. 

(s)  MoBley  y.  Baker,  6  Ha.  87 ;  H.  & 
Tw.  301 ;  3  De  G.  M.  &  G.  1032  n. 

(a)  Provident  Permanent  Building 
Society  v.  Oremhill,  9  Ch.  D.  122 ;  38 
L.  J.  N.  S.  140,  V.  C.  Bacon.  See 
Pemb.  Judgm.  ed.  3,  p.  295. 

(b)  lb.;  but  see  Parker  r.  Butcher,  3 
Eq.  762,  M.  R. 

(e)  Harvey  r.  Municipal,  ^e,  8oc,  26  Gh. 


D.  273 ;  32  W.  R.  667,  0.  A. 

(rf)  Exp,  Bath,  W.  N.  1884—148, 
C.  A. ;  see  sup,  434  (y), 

(e)  Smith's  Case,  1  Ch.  D.  481 ;  24 
W.  R.  103,  V.  C.  Hall.  For  forms  of 
Decrees,  see  Set.  1174,  ed.  4. 

(/)  Be  Ttemey,  9  Ir.  Rep.  Eq.  1 ;  and 
see  Lovejoy  v.  Mulkem,  46  L.  J.  Ch.  630,, 
C.  A.  for  the  principle  of  calculating 
such  fines. 

(g)  Dobinton  y,  Hawkee,  16  Sim.  407. 
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Societies  Act,  were  exempt  from  the  payment  of  stamp  duty  (</), 
though  the  mortgage  was  made  before  the  rules  were  certified  (/i), 
and  that  mortgages  by  strangers  to  the  society  were  also  exempted  (/) . 
But  securities  in  which  the  funds  of  the  society  were  invested 
were  not  exempt  {j)  ;  nor  are  drafts  for  interest  payable  to 
bearer  (X-).  " 

By  8.  41  of  the  Act  of  1874  (/),  such  mortgages  are  now  no 
longer  exempt  from  stamp  duty. 


Keoeipt  in- 
dorsed on 
mortgage. 


Copyholds. 


Discount. 


(5.)   General  poicers. 

When  a  receipt  is  indorsed  upon  the  mortgage  deed,  the  legal 
estate  vests  in  the  person  who  has  the  best  right  to  call  for  it,  as  in 
the  person  who  at  the  request  of  the  mortgagor  buys  off  the  mort- 
gage, and  has  the  title  deeds  handed  over  to  him,  notwithstanding 
the  mortgagor  had  previously  made  a  second  mortgage  {m). 

If  the  trustees  had  been  admitted  to  copyholds,  it  seems  that  a 
resurrender  will  still  be  necessary  (w). 

Where  the  mortgage  deed  provided  that,  on  default  and  sale,  the 
trustees  might  retain  out  of  the  sale  moneys,  all  fines,  subscriptions, 
and  payments  thereafter  to  become  due  during  the  period  stipulated, 
as  then  immediately  due,  they  were  not  entitled  to  retain  interest 
after  repayment  of  the  principal,  because  interest  is  only  due  in 
respect  of  forbearance  (o). 

Where  the  rules  authorise  the  allowance  of  a  discount  upon  sub- 
scriptions upon  redemption  by  a  member  before  the  time,  such 
discount  is  not  allowed  on  a  compulsory  sale  (p). 

Where  the  surveyor  of  a  building  society  purchased  land  from 


{(/)  Moslcy  V.  Baker f  6  Ha.  87 ;  affirmed, 
Hall  &  Tw.  301  ;  13  Jur.  817  ;  3  De  G. 
M.  &  G.  1032  n.  ;  Walker  v.  Giles,  13 
Jur.  588;  6  C.  B.  662  ;  18  L.  J.  C.  P. 
323 ;  Barnard  v.  Pilsworth,  6  C  B. 
698  n. 

{h)  Williama  v.  Haywardy  22  Beav. 
220 ;  25  L.  J.  Ch.  289. 

(0  Thorn  v.  Croft,  3  Eq.  193 ;  36  L. 
J.  Ch.  68,  V.  C.  Wood. 

(j)  Re  Royal  Liverpool  Friendly  Soe,  6 
L.  R.  Exo.  78;  39  L.  J.  Exc.  37;  21 
L.  T.  N.  S.  721. 

(k)  Att,  Gen,  v.  Gilpin,  6  L.  R.  Exo. 
193. 


(/)  37  &  38  Vict.  c.  42. 

{m)  Pease  t.  Jackson,  8  Ch.  676 ;  not- 
withstanding Roper  y.  Rice,  28  Bear. 
68  ;  and  see  Stamers  v.  Preston,  9  Ir. 
Com.  L  C.  P.  351 ;  Priestley  v.  Hoptcood^ 
12  W.  R.  1031,  Q.  B. ;  iJtf  Page,  No.  2, 
32  Beav.  485 ;  and  Marson  y.  Cox,  14 
Ch.  D.  140,  Jessel,  M.  R.  ;  Robinson  y. 
Trevor,  12  Q.  B.  D.  423 ;  and  sup,  p. 
1143,  andtn/.  p.  1150. 

(n)  Bany  on  Bmlding  Societies,  115. 

(o)  Exp.  Osborne,  10  Ch.  41 ;  and  see 
Re  O'JDonohue,  10  Ir.  Rep.  Eq.  221. 

{p)  Matterson  y.  Elderjield,  4  Ch.  208  ; 
S.  P.  in  a  suit  for  foreclosure,  Ingoldsb^ 
y.  Riley,  M.  R.  10  Feb.  1873. 
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the  society,  and  executed  a  mortgage  iu  ignorance  of  a  recital 
therein  that  he  was  a  member  of  the  society,  he  was  held  not  to  be 
a  contributory  on  the  winding-up  of  the  society  (q). 

Where  the  mortgagor  is  one  of  the   trustees   of   the   society,  Whenmort- 
the  mortgage  premises  vest  in  the  other  trustees  and  their  sue-  Swtee^of 
oessors  (r).  ^^®*y. 

Where  a  mortgagor,  being  an  advanced  shareholder,  is  under  the 
rules  of  redemption  to  cease  to  be  a  member  of  the  society,  he  is 
not  liable  to  contribute  to  a  call  on  winding-up  of  the  society  (s), 
but  he  is  liable  on  his  covenant  to  pay  subscriptions,  though  he 
cease  to  be  a  member  before  they  fall  due  (t). 


(6.)  Avbitmtion, 

The  provisions  in  the  rules  for  arbitration  of  disputes  do  not  Rule  does  not 
apply  to  redemption  suits,  because  no  means   are  provided  for  demption 
working  out  a  decree  for  redemption,  delivery  of  deeds,  and  conse-  *^  ' 
quential  directions,  and  therefore  the  jurisdiction  of  the  Courts  is 
not  interfered  with  (?/). 

But  where  a  mortgaging  member,  wishing  to  sell  his  mortgaged 
property,  commenced  an  action  for  an  account  against  the  society, 
it  was  held  that  the  jurisdiction  of  the  Court  was  ousted,  and  that 
the  matters  must  be  referred  (x). 

To  bring  a  dispute  within  the  arbitration  clause,  it  must  be  one 
which  arises  between  the  trustees  and  the  party  claiming  as  a 
member  of  the  society  (y). 

An  action  to  set  aside  a  mortgage  for  fraud  is  not  within  the 
clause  (s). 


{q)  Empson's  Case,  9  Eq.  697,  V.  0. 
Malins. 

(r)   Walker  t.  Giles,  aup. 

($)  Re  Doncatter  Permanent  Building 
Soe.  3  Eq.  158,  V.  C.  Wood. 

(0  Farma-  v.  Giles,  6  H.  &  N.  763 ; 
8  W.  R.  649. 

(m)  Fleming  v.  Selfe,  K&j,  618,  affirmed 

3  De  G.  M.  &  G.  997  ;  Reg,  t.  Trafford, 

4  El.  &  Bl.  122 ;  1  Jur.  N.  S.  252,  Q.  B. ; 
Morrison  v.  Glover,  4  Exc.  430 ;  19  L. 
J.  Exc.  20 ;  Farmer  v.  Giles,  sup. ; 
overruling  Reeves  v.  White,  16  Jur. 
637,  Q.  B. ;  and  see  Mulkern  t.  Lord, 


4  App.  C.  182  ;  26  W.  R.  319. 

(x)  Wright  V.  Monarch  Investment  Soe, 
6  Ch.  D.  726.  See  also  Huckle  v.  Wilsott, 
26  W.  R.  98,  C.  P. ;  Thompson  v.  Planet 
Building  Soe.  15  Eq.  333,  V.  C.  Bacon ; 
Hack  V.  London,  ^-c.  Sac.  23  Ch.  D.  264, 
C.  A. ;  Municipal  Permanent,  ^r.  Soe. 
app.  Kent,  resp.  9  App.  C.  260 ;  63  L. 
J.  290;  32  W.  R.  681,  dissentientc  Sel- 
bome,  L.  C. 

(y)  Prentice  v.  Loudon,  10  L.  R.  C.  P. 
679. 

(z)  French  v.  Municipal  Perm.  Build. 
Soe.  W.  N.  1884—105,  Pearson,  J. 
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(7.)  Building  Societies  Act  of  1874. 

By  the  Bmlding  SocietieB  Act,  1874  (a),  6  &  7  Wm.  IV.  o.  32, 
is  repealed,  but  this  repeal  is  not  to  affect  anj  subsisting  society 
certified  under  the  repealed  Act,  until  such  society  shall  have 
obtained  a  certificate  of  incorporation  under  the  Act  of  1874,  and 
is  not  to  affect  its  past  operation,  or  the  force  or  operation,  yalidify, 
or  invalidity  of  anything  done  or  suffered,  or  any  bond  or  security 
given,  or  any  right,  title,  obligation  or  liability  accrued,  or  any 
proceedings  taken,  thereunder,  or  under  the  rules  of  any  society 
which  has  been  certified  thereunder.  Every  such  society  upon 
receiving  a  certificate  of  incorporation  under  the  Act  of  1874,  shalL 
become  a  body  corporate  by  its  registered  name  {b). 

By  s.  13  of  the  Act  of  1874,  any  number  of  persons  may  esta- 
blish a  society  under  that  Act,  either  terminating  or  permanent,  for 
the  purpose  of  raising  by  the  subscriptions  of  the  members,  a  stock 
or  fund  for  making  advances  to  members  out  of  the  funds  of  the 
society,  upon  security  of  freehold,  copyhold,  or  leasehold  estate, 
by  way  of  mortgage,  and  any  society  under  that  Act,  shall,  so  far 
as  is  necessary  for  the  said  purpose,  have  power  to  hold  land  with 
the  right  of  foreclosure,  and  may  from  time  to  time  raise  funds  by 
the  issue  of  shares  of  one  or  more  denominations,  either  paid  up  in 
full,  or  to  be  paid  by  periodical  or  other  subscriptions,  and  with  or 
without  accumulating  interest,  and  may  repay  such  funds  when  no 
longer  required  for  the  purposes  of  the  society. 

By  8.  15  thereof,  the  following  provisions  are  made  with  respect 
to  the  borrowing  of  money  by  societies  under  the  Act : — 

1.  Any  society  may  receive  deposits  or  loans  at  interest 

within  the  limits  therein  provided  from  the  members  or 
other  persons,  or  from  corporate  bodies,  joint  stock  com- 
panies, or  from  any  terminating  building  society,  to  be 
applied  to  the  purposes  of  the  society. 

2.  In  a  permanent  society  the  total  amount  so  received  on 

deposit  or  loan,  and  not  repaid  by  the  society,  shall  not 
at  any  time  exceed  two-thirds  of  the  amount  for  the 
time  being  secured  to  the  society  by  mortgages  from  its 
members. 

3.  In  a  terminating  society,  the  total  amount  so  received  and 

not  repaid,  may  either  be  a  sum  not  exceeding  such 


(a)  37  &  38  Vict.  c.  42,  s.  7. 


(*)  lb,  8.  9. 
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two-thirds  as  aforesaid,  or  a  sum  not  exceeding  twelve 
months'  sabseriptions  on  the  shares  for  the  time  being  in 
force. 

4.  Any  deposits  with  or  loans  to  a  society,  made  before  the  As  to  part 

commencement  of  the  Act  in  accordance  with  its  certified 
rales,  are  thereby  declared  to  be  valid,  and  binding  on 
the  society,  but  no  further  deposits  or  loans  are  to  be 
received  by  such  society  except  within  the  limits  provided 
thereby. 

5.  Every  deposit  book  or  acknowledgment,  or  security  of  any 

kind  given  for  a  deposit  or  loan  by  a  society,  is  to  have 

printed  or  written  therein  or  thereon  the  whole  of  the 

14th  and  15th  sections  of  the  Act. 

A  rule  giving  an  unlimited  power  of  borrowing  money  to  a 

building  society  for  the  proper  purposes  of  the  society  is  valid; 

and  persons  advancing  money  under  it  on  the  security  of  the 

deposit  of  the  title  deeds  of  borrowing  members,  were  directed, 

in  the  winding  up  of  the  society,  to  give  up  their  securities,  but 

were  held    entitled  to  be   paid  out  of  the  assets   after   outside 

creditors  but  in  priority  to  unadvanced  members  (c). 

Paid  up  shares  at  interest  with  the  right  to  withdraw  the 
money  in  preference  to  the  ordinary  unadvanced  members  are 
legal ;  they  are  not  loans  by  the  society,  but  like  preference  shares, 
and  the  holders  will  be  entitled  in  the  winding  up  of  the  society  to 
be  paid  in  preference  to  the  unadvanced  members  (d). 

Securities  given  by  a  building  society  may  be  enforced  against    ' 
the  society,  although   ss.  14   and  15  are   not  indorsed  thereon, 
the   enactment  in  s.  15  directing   this  to  be   done  being  only 
directory  (c). 

By  s.  16  thereof,  the  rules  of  every  society  thereunder  shall  What  the 

.    .  .,  i  •     1  rules  are  to 

contain  among  other  particulars —  contain. 

1.  The  terms  upon  which  shares  may  be  withdrawn,  and  upon 
which  mortgages  may  be  redeemed. 

2.  Provision  for  an  annual  or  more  frequent  audit  of  the  ac- 
counts, and  inspection  by  the  auditors  of  the  mortgages  and  other 
securities  belonging  to  the  society  ;  and 

3.  Provision  for  the  custody  of  the  mortgage  deeds  and  other 
securities  belonging  to  the  society. 

{e)  Agneic*8   Caae^   9   App.    G.    619,  {cP)  Re  Guardian^  ^e.  Building  Soc.  23 

reversing  Calvert's  Caw,  23  Ch.  D.  446,       Ch.  D.  463,  Scott's  Case,  C.  A.,  affirmed 
C.  A.  Afurrayy,  Scott,  9  App.  0.  619. 
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By  s.  19  thereof  any  society  under  the  Act,  in  a  schedule  to  its 
rules,  may  describe  the  forms  of  conveyance,  mortgage,  transfer, 
agreement,  bond,  security  for  deposit,  or  loan  or  other  instrument 
necessary  for  carrying  its  purposes  into  execution. 

By  s.  27  thereof  all  rights  of  action  and  other  rights,  and  all 
estates  and  interests  in  real  and  personal  estate,  whatsoever,  be- 
longing to  or  held  in  trust  for  any  society  certified  under  6  &  7 
Wm.  IV.  c.  32,  are,  on  the  incorporation  of  the  society  under  the 
Act  of  1874,  to  vest  in  the  society  without  any  conveyance  or 
assignment  whatsoever,  save  and  except  in  the  case  of  stocks  and 
securities  in  the  public  funds  of  Great  Britain  and  Ireland,  and 
estates  in  copyhold  or  customary  hereditaments  the  title  to  which 
cannot  be  transferred  without  admittance. 

By  s.  28  thereof,  where  any  society  under  that  Act  is  entitled  in 
equity  to  any  hereditaments  of  copyhold  or  customary  tenure  by 
way  of  mortgage,  the  lord  of  the  manor  of  which  the  same  are  held 
shall,  from  time  to  time  if  required  by  the  society,  admit  such 
persons,  not  more  than  three,  as  the  society  appoints,  to  be  trustees 
on  its  behalf  as  tenants  in  respect  of  such  hereditaments  on  pay- 
ment of  the  usual  fines,  fees,  and  other  dues  payable  on  the  admis- 
sion of  a  single  tenant,  or  may  admit  the  society  as  tenant  in 
respect  of  the  same  on  payment  of  such  special  fine  or  compensation 
in  lieu  of  fine  and  fees  as  may  be  agreed  upon. 

By  s.  42  thereof,  it  is  enacted  that  when  all  moneys  intended  to 
be  secured  by  any  mortgage  or  further  charge  given  to  a  society 
under  that  Act  in  England  or  Ireland  have  been  fully  paid  or  dis- 
charged, the  society  may  endorse  upon  or  annex  to  such  mortgage 
or  further  charge  a  reconveyance  of  the  mortgaged  property  to  the 
then  owner  of  the  equity  of  redemption  or  to  such  persons  and  to 
such  uses  OS  he  may  direct,  or  a  receipt  under  the  seal  of  the 
society  countersigned  by  the  secretary  or  manager  in  the  form 
specified  in  the  schedule  to  that  Act,  and  such  receipt  shall  vacate 
the  mortgage  or  further  charge  or  debt,  and  vest  the  estate  of  and 
in  the  property  therein  comprised,  in  the  person  for  the  time  being 
entitled  to  the  equity  of  redemption,  without  any  reconveyance  or 
re-surrender  whatever  (/) ;  and  if  the  said  mortgage  or  further 
charge  has  been  registered  under  any  Act  for  the  registration  or 
record  of  deeds  or  titles,  the  registrar  under  such  Act,  or  his  deputy 
or  assistant  registrar,  or  the  recording  officer,  as  the  case  may  be. 


(/)  Sup,  pp.  1143,  4,  8. 
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or,  in  the  case  of  copyholds  or  lands  of  customary  tenure,  if  the 
mortgage  or  further  charge  has  heen  entered  on  any  Court  rolls,  Court  rolls, 
the  steward  of  the  manor,  or  his  deputy,  respectively  shall,  on  pro- 
duction of  such  receipt  verified  by  oath  of  any  person,  make  an 
entry  opposite  the  entry  of  the  charge  or  mortgage,  to  the  effect  Entry  of 
that  such  charge  or  mortgage  is  satisfied,  and  shall  grant  a  cer- 
tificate either  on  the  said  mortgage  or  charge  or  separately  to  the 
like  effect,  which  certificate  shall  be  received  in  evidence  in  all 
Courts  and  proceedings  without  any  further  proof,  and  which  entry 
shall  have  the  effect  of  clearing  the  register  or  record  of  such  mort- 
gage, and  the  registrar  or  recording  oflicer  shall  be  entitled  to  a  fee 
of  two  shillings  and  sixpence  for  making  the  said  entry  and 
granting  the  said  certificate,  and  such  fee  shall  in  Ireland  be  paid 
by  stamps  and  applied  as  the  other  fees  of  the  Registry  of  Deeds 
OflSce  and  Record  of  Title  Office  are  now  by  law  directed  to  be 
paid  and  applied. 

The  effect  of  the  receipt  under  this  section  is  to  vest  the  legal  Effect  of 
estate  in  the  person  who  in  equity  is  best  entitled  to  call  for  it,  and  '^^^P  ' 
not  necessarily  in  the  person  who  actually  paid  off  the  society. 

The  effect  of  the  receipt  is  also  to  vacate  the  debt,  whatever 
errors  may  have  existed  in  the  account  (g). 

Thus,  where  there  are  successive  equitable  mortgagees  and  the 
society  is  paid  off  by  the  mortgagor  the  effect  of  the  statutory 
receipt  is  to  vest  the  legal  estate  in  the  equitable  mortgagee  who  is 
first  in  point  of  time,  unless  the  society  is  paid  off  by  an  equitable 
mortgagee  who  had  no  notice  of  prior  incumbrances,  in  which  case 
the  legal  estate  vests  in  that  mortgagee,  notwithstanding  that  there 
are  incumbrances  prior  to  his  in  point  of  date  (h). 

By  s.  43  thereof,  directors  are  made  liable  for  excess  of  loans 
beyond  the  limits  prescribed  in  the  Act,  under  either  alternative  in 
the  Act  (i). 

An  overdrawn  account  with  a  banker  secured  by  a  deposit  of 
title  deeds  is  a  loan  within  the  Act  (A*). 

Upon  the  winding-up  of  a  benefit  building  society,  the  rules  of  Winding-up. 
the  society  still  continue  in  force  (/). 

When  members  are  entitled  to  withdraw  on  notice,  and  have  Withdrawing 

members. 

(^)  Earvey  v.  Municipal  Building  Soc,  (A)  Jb, ;  Blackburn,  ^e.  Soc.  v.  Cunliffe, 

26  Ch.  D.  273 ;  32  W.  R.  667,  C.  A.  22  Ch.  D.  61,  C.  A.,  affirmed  W.  N. 

(h)  Marton  v.   CoXy    14  Ch.   D.  140,  1884—183,  H.  L. 

Jessel,  H.  R. ;  and  see  tup,  p.  1148  (m).  {t)  Blackburn,  ^e.  Soe.  24  Ch.  B.  421, 

(i)   Looker  r.  Wrigky,  9  Q.  B.  D.  897.  C  A. 
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given  notioe,  but  not  been  paid  before  the  winding-up,  it  depends 
upon  the  rules  whether  they  are  to  be  paid  in  priority  to  the  non- 
withdrawing  members  (m). 


(8.)  Building  Societies  Acts  of  1875  and  1877. 

Act  of  1875.  By  the  Building  Societies  Act,  1875,  s.  2  (w),  every  society  cer- 
tified under  6  &  7  Wm.  IV.  c.  32,  may  obtain  a  certificate  of 
incorporation  under  the  Building  Societies  Act,  1874,  and  there- 
upon shall  be  deemed  to  be  a  society  under  that  Act,  and  its  rules 
shall,  so  far  as  the  same  are  not  contrary  to  any  express  provisions 
of  that  Act,  continue  in  force  until  altered  or  rescinded  as  in  that 
Act  mentioned. 

The  Court  has  no  power  to  declare  an  incorporation  of  a  society 
void(o). 

Act  of  1877.  By  the  Building  Societies  Act,  1877  (««),  facilities  are  given  for 
the  change  of  office  of  societies,  for  the  amalgamation  thereof  and 
the  registration  of  the  same. 


Customs,  &c.        A  mortgage  by  a  member  of  the  Customs  Annuity  and  Benevolent 
""  '  Fund  of  two-thirds  of  his  portion,  payable  at  his  death,  is  valid 

where  the  mortgagees  were  admitted  as  nominees  by  the  directors(p) ; 
but  the  member  has  only  a  power  of  appointment  over  the  sum 
insured,  and  no  right  of  property  in  it ;  if  no  nominee  is  admitted, 
the  sum  must  go  according  to  the  rules  (q). 

{m)  Blackburn,  ^r.  Soc.  24  Ch.  D.  421,  Fry,  J. 

C.  A. ;  Mutual  Hoc.  ib.  425,  note,  M.  R.  (;;)  Ee  Maclean's  Trusts^   19  Eq.  275, 

(w)  38  Vict.  c.  0.  Jessel,  M.  R. 

(mm)  40  &  41  Vict.  c.  63.  {q)  Re  PhilHps'  Ins,  23  Ch.  D.  235, 

{o)  Glover  v.  Giles ,  W.  N.  1881—59,  C.  A. 
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CHAPTER   LXXXIIL 

THE  VENDOR  AND  PURCHASER  ACT  AND  CONVEYANCING   ACT', 

1881,  S.  30. 

The  title  to  mortgages  is  much  simplified  by  late  Acts. 

By  8.  4  of  the  Vendor  and  Purchaser  Act,  1874  (a),  it  was  Legal  per- 
enacted  as  follows : — The  legal  personal  representative  of  a  mort-  sentative  may 
gagee  of  a  freehold  estate  or  of  a  copyhold  estate  to  which  the  ^tete^o/^* 
mortgagee  shall  have  been  admitted  may  on  payment  of  all  sums  mortage 
secured  by  the  mortgage,  convey  or  surrender  the  mortgaged  estate, 
whether  the  mortgage  be  in  form  an  assurance  subject  to  redemp- 
tion, or  an  assurance  upon  trust  (b). 

It  was  also  enacted  by  s.  5,  as  follows:  Upon  the  death  of  a  bare  Bare  legal 
trustee  of  any  corporeal  or  incorporeal  hereditament  of  which  such  simple  to  vest 
trustee  was  seised  in  fee  simple,  such  hereditaments  shaU  vest  Uke  ^^.'" 
a  chattel  real  in  the  legal  personal  representative  from  time  to  time  ^^' 
of  such  trustee. 

By  the  Land  Transfer  Act,  1873  (c),  s.  48,  the  fifth  section 
of  the  former  statute  was  repealed,  and  re-enacted  as  follows : — 
Section  5  of  the  Vendor  and  Purchaser  Act,  1874,  shall  be  repealed 
on  and  after  the  commencement  of  the  Act,  except  as  to  anything 
duly  done  thereunder  before  the  commencement  of  the  Act,  and 
instead  thereof  it  is  enacted  that  upon  the  death  of  a  bare  trustee, 
intestate^  as  to  any  corporeal  or  incorporeal  hereditament  of  which 
such  trustee  was  seised  in  fee  simple,  such  hereditament  shall  vest 
like  a  chattel  real  in  the  legal  personal  representative  from  time  to 
time  of  such  trustee,  but  the  enactment  by  this  section'  substituted 
for  the  aforesaid  section  of  the  Vendor  and  Purchaser  Act,  1874, 

(a)  37  &  38  Yiot.  o.  78.  (c)  38  &  89  Yiot.  o.  87. 

(b)  See  nip.  p.  ^29. 
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Land  Trans-  sball  not  apply  to  lands  registered  under  the  Act.  The  last  Act 
restricted  the  application  of  the  Act  to  the  death  of  a  bare  trustee 
inipHtate. 

Where  a  bare  trustee  died  after  the  passing  of  the  former  Act, 
but  before  the  Ist  Jan.  1876,  the  commencement  of  the  latter  Act, 
neither  Act  applied  {d). 

A  "  bare  trustee  "  was  defined  to  be  a  trustee  to  whose  office  no 
duties  were  originally  attached,  or  who,  although  such  duties  were 
originally  attached  to  his  office,  would  on  the  requisition  of  his 
coHtiiiH  que  (runt  be  compellable  in  equity  to  convey  the  estate  to 
them  or  by  their  direction  {d). 

It  was  held  that  a  trustee  with  a  beneficial  interest  in  the 
trust  estate  was  not  a  "  bare  trustee  "  (/). 

QucprCy  whether  a  trustee  without  a  beneficial  interest  in  the 
trust  estate,  but  having  active  duties  to  perform  in  relation  thereto, 
was  a  "  bare  trustee  "  within  the  Act  (/). 
OmiMicn  of         Where  an  incumbrance  has  been  omitted  from  an  abstract  by  the 
from  title.        vendor  though  through  ignorance,  he  must  pay  it  off  and  cannot 
rescind  the  contract,  under  the   clause   enabling  the  vendor  to 
rescind  if  he  declines  to  comply  with  any  requisition  (//). 
Conveyancing      S.  4  of  the  Vendor  and  Purchaser  Act,  1874,  and  s.  48  of  the 
g,  30,       '       Land  Transfer  Act,  1875,  are  repealed  by  the  Conveyancing  Act, 
1881,  8.  30  (/),  in  cases  of  deaths  after  the  commencement  of  the 
last-mentioned  Act. 
Devolution  of      By  s.  JJO,  sub-s.  1,  of  this  Act,  it  is  enacted,  **  Where  an  estate 
mortage        or  interest  of  inheritance,  or  limited  to  the  heir  as  special  occupant, 
dcttti^*^"        in  any  tenements  or  hereditaments,  corporeal  or  incorporeal,  is 
vested  on  any  trust,  or  by  way  of  mortgage,  in  any  person  solely, 
the  same  shall,  on  his  death,  notwithstanding  any  testamentary 
disposition,  devolve  to  and  become  vested  in  his  personal  repre- 
sentatives or  representative  from  time  to  time,  in  like  manner  as  if 
the  same  were  a  chattel  real  vesting  in  them  or  him ;  and  accord- 
ingly, all  the  like  powers,  for  one  only  of  several  joint  personal 
representatives,  as  well  as  for  a  single  personal  representative,  and 
for  all  the  personal  representatives  together,  to   dispose  of  and 
otherwise  deal  with  the  same,   shall  belong  to  the  deceased's 

{d)  Christie  r.  Ovington,  1  Ch.  D.  279,  (k)  Re  Jackson  ^  Oakshoit,    14  i*.  851, 

V.  C.  Hall.  V.  C.  HaU. 

(/)  Morgan  v.  Swansea  Urban  Sanitary  (i)  44  &  46  Vict.  c.  41. 
Authority^  9  Gh.  D.  682,  JesBel,  M.  R. 
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personal  representative  or  representatives  from  time  to  time,  with 
all  the  like  incidents,  but  subject  to  all  the  like  rights,  equities,  and 
obligations,  as  if  the  same  were  a  chattel  real  vesting  in  them  or  him ; 
and,  for  the  purposes  of  this  section,  the  personal  representatives, 
for  the  time  being,  of  the  deceased,  shall  be  deemed  in  law  his  heirs 
and  assigns,  within  the  meaning  of  all  trusts  and  powers  "  {k). 

If  there  is  no  personal  representative,  where  is  the  legal  estate  ? 
In  the  heir  P  (/) 

This  section  applies  only  in  cases  of  death  after  the  31st  December, 
1881  (w). 

{k)  See  Be  Hughes,  W.  N.  1884— .63.  (m)  Sabs.  3. 

(/)  Filling^  Tr,  26  Ch.  D.  432,  Pearson,  J. 
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( 1 .)   General  right  of  redemption . 

Mortgagor  TuE  right  of  redemption  being  a  creature  of  equity  must  be 

pu         nnB.    g^|jjg^|.  ^^  ^j^Q  miles  of  equity.     The  Court,  therefore,  will  make 

terms  with  the  mortgagor,  if  necessary,  before  it  permits  him  to 
redeem ;  and  the  decree  for  redemption  will  be  either  absolute  or 
conditional,  as  suits  the  circumstances  of  the  case.  Of  this,  an 
instance  occurs  (a)  in  which  a  mortgagee,  having  purchased  the 
estate  for  a  valuable  consideration,  a  third  party  made  adverse 
claim  to  the  right  of  redemption,  but  was  desirous  of  having  the 
validity  of  the  mortgage  tried  at  law,  before  he  should  redeem ; 
Mortgagor  the  Court  held  that  he  ought  to  declare  whether  he  would  redeem 
ti^^f^^        or  not  before  he  disputed  the  title,  and  that  if  he  would  redeem  he 

mortgngee. 

(a)  Smith  v.  Valence,  1  Rep.  in  Ch.  90  ;  and  see  Qoodtitle  v.  Bailey,  Oowp.  601. 
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ought  to  pay  the  defendant  all  his  principal  money,  damages,  and 

costs,  which  he  refusing,  the  Court  dismissed  the  bill :    and  in 

another  case  (i),  in  which  an  infant  heir  of  a  mortgagor,  by  his 

guardian,  having  fruitlessly  endeavoured  by  proceedings  at  law  to 

overthrow  the  mortgagee's  title,  brought  his  bill  to  redeem,  but 

the  Court  would  not  allow  redemption,  unless  the  mortgagor  would 

pay  a  sum  of  money  which  the  mortgagee,  on  his  oath  declared  he 

had  paid  above  his  taxed  costs,  in  defending  the  title  at  law,  and  CSosts  of 

the  Court  also  allowed  him  his  costs  of  taking  out  administration  admiSiSra. 

to  the  mortffaffor  as  principal  creditor.  tion  to 

o  o  1  1  mortgagor. 

The  general  rule  of  equity  is,  that  the  Court  will  render  its  All  persons 
assistance  to  all  pernors  of  the  profits,  and  all  persons  claiming  ^^^*to 
any  share  or  interest  in  the  equity  of  redemption,  unless,  indeed,  red©©™, 
their  title  may  have  been  obtained  by  fraud,  as  in  a  case  (c)  in 
which  a  man  having  married  an  infant  heiress,  procured  her  to 
levy  a  fine,  and  the  father  of  the  husband  was  one  of  ihe  com- 
missioners who  took  the  fine,  the  use  of  which  was  declared,  on 
failure  of  their  issue,  to  the  survivor  in  fee ;  the  wife  died  without 
issue,  and  an  infant ;  the  husband  afterwards  made  a  mortgage  in 
fee,  and  died ;  on  which  the  equity  of  redemption  descended  on 
his  uncle,  and  from  him  on  the  father  of  the  husband,  and  from 
him  on  the  wife  of  the  plaintiff.  The  defendant  was  the  heir  of  Unless  fraud, 
the  wife,  who  had  bought  in  the  mortgage,  and  obtained  possession 
of  the  title  deeds,  and  got  into  possession,  and,  being  in  possession, 
had  levied  a  fine,  and  five  years  had  passed.  The  deed  declaring 
the  uses  of  the  first  fine  was  lost.  The  bill  was  filed  by  the 
plaintifE  and  wife  for  a  discovery  of  the  deed,  and  a  redemption. 
The  defendant  pleaded  the  ill  practices  used  in  obtaining  the  first 
fine,  and  also  his  own  fine  and  the  non-claim,  and  that  there  was 
no  such  deed  as  the  bill  sought,  or  if  there  was,  it  was  obtained  by 
fraud.  The  plaintiffs  proved  the  execution  of  the  deed.  The 
Court  said,  that  the  father,  in  taking  the  fine  from  his  daughter- 
in-law,  could  not  have  been  aided  iix  equity,  and  the  plaintiffs 
claimed  under  him.     The  bill  was  dismissed. 

It  is  a  general  principle  that  no  person  shall  be  entitled  to  Title  to 
redeem  but  he  who  can  show  a  title  to  the  estate  of  the  mort-  mnst^^' 
gagor  ((/),  but  if  there  be  fraud  or  collusion  to  the  detriment  of  8^°^"- 

{b)  Ramsden  t.  Zanfflei/f  2  Vem.  636.  Bkkley   v.    Dorrinffton,    and    Monk   v. 

{c)  Paekington  v.  Barrow^  Free,  in  Ch.  Fofnfret,   2  Eq.   Ca.  Ab.  605,  pi.  39 ; 

216.  Barnard.  CL.  30 ;  James  v.  Biou^  3  Sw. 

(rf)  Lomax    v.    Bird,    1    Vem.    182;  237. 
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third  parties,  as  if  assignees  (c),  or  executors  (/),  or  trustees  {g)j 
refuse  to  enforce  their  right,  creditors,  legatees,  or  other  parties 
interested  may  bring  their  action  for  relief  (//). 

So  on  the  other  hand,  the  mala  fides  of  the  mortgagor,  or  pledgor, 
in  permitting  the  mortgagee,  or  pledgee,  to  deal  with  the  property 
as  his  own,  may  be  a  ground  for  equity  not  interposing  to  prevent 
a  sale  of  the  property  being  made  by  a  sub-mortgagee  or  sub- 
pledgee  (/). 

The  persons  who  are  to  avail  themselves  of  the  equity  of 
redemption  must  be  the  same  as  those  who,  during  the  time  fixed 
in  the  mortgage  deed,  could  have  redeemed  at  law,  or  their  repre- 
sentatives or  assigns  ;  for  otherwise  equity  would  alter  the  bargain. 
Mortgage  by  and,  therefore,  where  a  term  of  years  is  mortgaged  by  an  executor 
or  administrator,  the  equity  of  redemption  passes  to  the  represen- 
tative of  such  executor  or  administrator,  though  he  be  not  the 
representative  of  the  deceased,  and  does  not  pass  to  the  adminis- 
trator de  bonis  non  of  the  deceased  {k). 


All  parties 
interested. 


Cettuis  que 
trust. 


Trust  deed  to 

entangle 

affair. 


(2.)  Parties  to  suit  for  redemption. 

Before  15  &,  16  Vict.  c.  86,  s.  42,  the  mortgagor  must,  as  a 
general  rule,  have  made  all  persons  interested  in  the  mortgage 
parties  to  his  suit. 

As  where  a  mortgagee  of  a  term  bequeathed  it  to  trustees,  upon 
trust  to  sell  and  divide  the  produce  between  thirteen  persons  by 
name,  it  was  held  that  all  the  cestuis  que  ttnist  were  necessary  parties 
to  a  bill  for  redemption,  although  by  the  will  the  trustees  had 
authority  to  give  discharges  for  the  purchase-money  (/). 

But  where  the  mortgagee  had  made  several  conveyances  in  trust, 
in  order  to  entangle  the  affair,  and  render  it  difficult  to  the  mort- 
gagor to  redeem,  it  was  otherwise,  though  the  persons  having  the 
legal  estate  must  have  been  before  the  Court  (m);  and  the  same 
exception  to  the  above  rule  existed  as  in  foreclosure,  when  the 


(e)  Franeklyn  v.  Fern,  Barnard.  Ch. 
Rep.  30. 

(/)  See  mp. 

{jf^  Troughton  v.  Binhee,  6  Ves.  673. 

(A)  See  1  Story's  £q.  J.  1023,  ed.  12  ; 
Wms.  Ex.  2027,  ed.  8. 

(i)  Niehokon  r.  Hooper,  4  Mj.  &  Cr. 
179. 


(k)  Butler  v.  Bernard,  Freem.  Ch. 
139;  1  Ch.  Ca.  224;  Skejfington  y. 
Whitehurst,  3  Y.  &  C.  1 ;  affirmed,  9 
CI.  &  F.  219 ;  and  see  Greenwood  r. 
Bothwelly  7  Beav.  280. 

(l)  Osboum  v.  Fallowsy  1  Buss.  &  M. 
741 ;  Minn  v.  Stant,  12  Beav.  190. 

(m)  1  Dan.  Ch.  Pr.  ed.  5,  227 ;  245, 
ed.  6. 


i 
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cestuU  que  ti-vst  were  too  numerous  to  be  all  made  parties,  or  the  Numerous 
trust  was  a  mere  general  one  for  the  creditors  {n). 

By  r.  9  of  the  same  section,  in  all  suits  concerning  real  or  per-  is  &  16  Viot. 
sonal  estate  which  is  vested  in  trustees  under  a  will  in  settlement 
or  otherwise,  such  trustees  shall  represent  the  persons  heneficially 
interested  under  the  trust  (o)  in  the  same  manner,  and  to  the  same 
extent  as  the  executors  or  administrators  in  suits  concerning 
personal  estate,  represent  the  persons  beneficially  interested  in  such 
personal  estate,  and  in  such  cases  it  shall  not  he  necessary  to  make  ; 

the  persons  beneficially  interested  under  the  trusts  parties  to  the 
suit ;  but  the  Court  may  upon  consideration  of  the  matter  on  the 
hearing  (/>),  if  it  shall  so  think  fit,  order  such  persons,  or  any  of  -  i 

them,  to  be  made  parties. 

And  now  under  the  Jud.  Act,  trustees,  executors,  and  adminis-  Jud.  Act. 
trators  may  sue  on  behalf  of,  or  as  representing,  the  property  or 
estate  of  which  they  are  trustees  or  representatires,  without  joining 
any  of  the  cestim  que  trust  {q) . 

In  a  suit  for  redemption,  bare  trustees  of  the  equity  of  redemp- 
tion sufficiently  represent  the  trust  estate  without  the  presence  of 
the  persons  beneficially  interested  under  Ord.  XVI.  r.  8  (r). 

And  see  the  observations  on  15  &  16  Vict.  o.  86,  s.  42,  r.  9,  and 
the  Jud.  Act  in  regard  to  parties  to  foreclosure  («),  which  are  also 
applicable  to  redemption. 

Where  the  mortgagee  has  made  a  settlement  of  the  estate,  the  Settlement  by 
first  owner  of  an  estate  of  inheritance,  and  those  having  inter-  °^°  fiW®®- 
mediate  estates,  must  be  brought  before  the  Court  [t).     And  if  the  Mortgagee 
mortgagor  be  not  a  party  to  the  deed  of  assignment  of  the  mort-  ment."*^^' 
gage  to  another  party,  he  may  make  the  original  mortgagee  a 
party  to  his  action,  for  the  purpose  of  making  him  account;  though, 
it  seems,  according  to  the  present  doctrine,  he  is  not  a  necessary 
party;  and  the  same  doctrine  applies  to  intermediate  assignees (w) ; 
but  derivative  mortgagees  must  be  made  parties  {u).  Derivative 

Although  the  executor  of  a  mortgagee  in  fee  must,  as  a  general  ^°"^fi^®®^- 


mortgage. 


(«)  Sup,  p.  1097  (j»),  {q).  (r)  Mills  v.  Jennings,  13  Ch.  D.  639, 

(o)  See  Savory  v.  Barber ,  4  Ha.  125 ;  C.  A. ;  affirmed,  Jennings  v.  Jordan,  6 

Ward  V.  Bassett,  6  ib.    179  ;    Reeve  v.  App.  C.  698. 

Rieker,  11  Jur.  900.  W  Sup.  p.  1097. 

(p)  Afl  to  the  effect  of  the  words  ** on  [t)  1  Dan.  Ch.  Pr.  227,  ed.  6;  245, 

the  hearing,"  see  Osborne  v.  Foreman,  2  ed.  6 ;   Yates  v.  Hambly,  2  Atk.  238. 

Ha.  666.  (m)  1  Dan.  Ch.  JPr.  227,  ed.  6  ;  245, 

(q)  Ord.  XVI.  r.  8.    See  the  rule  set  ed.  6. 
oat,  sup,  p.  1098. 

C. — VOL.  II.  E  E 
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rule,  be  made  a  party  to  a  redemption  suit,  it  seems  that  it  is 
otherwise  in  the  case  of  a  Welsh  mortgage  (jc). 

In  like  manner  an  action  for  redemption  cannot  be  sustained  by 
a  party  having  a  partial  interest  in  the  equity  of  redemption,  in  the 
absence  of  the  other  parties  interested  therein  (t/).  Thus  legatees, 
whose  legacies  are  charged  by  the  will  of  the  mortgagor  upon  the 
equity  of  redemption,  are  necessary  parties  to  a  redemption  suit, 
instituted  by  the  mortgagor's  devisee,  in  which  the  mortgagee 
claims  an  absolute  title  by  virtue  of  the  Statute  of  Limitations  (s). 
And  where  the  purchaser  of  a  mortgage  term  of  200  years,  created 
out  of  and  determinable  with  the  estate  of  a  tenant  for  life,  filed  a 
bill  to  redeem  a  prior  mortgage  term  of  1,000  years  limited  by  the 
tenant  for  life  under  a  power ;  it  was  held  that  the  tenant  for  life 
was  a  necessary  party  to  the  bill,  though  his  interest  was  merely 
nominal  (a). 

But  where  executors  have  mortgaged  real  estate  for  payment  of 
debts,  they  are  not  necessary  or  proper  parties  to  a  redemption 
suit,  unless  the  equity  of  redemption  is  limited  to  them  {b). 

To  a  suit  for  redemption  by  the  heir  of  a  mortgagor  against  a 
mortgagee  in  possession,  alleging  that  he  had  been  over  paid,  the 
executor  of  the  mortgagor  is  a  necessary  party  (c). 

The  foUowiug  are  necessary  parties — 

Depositee  of  title  deeds  {d) ;  judgment  creditors  who  have 
liens  (e).  The  crown  or  (in  case  of  felony  or  treason  of  the  mort- 
gagee) the  administrators  or  interim  curators  appointed  under 
33  &  34  Vict.  c.  23  (/),  must  be  parties  as  representiug  him. 

The  foUowiug  are  not  necessary  parties — 

Persons  interested  in  the  mortgage  monej'  (g) ;  mortgagee  eisne 
not  to  a  suit  by  mortgagee  puisne  (A),  unless  the  amount  due  to  the 
latter  cannot  otherwise  be  ascertained  («'). 


(x)  Per  Lord  Hardwicke,  Lotiguet  v. 
Scaicefiy  1  Ves.  S.  406 ;  but  quitre^  he 
seems  equally  interested  in  the  account. 

(y)  Henley  v.  Stone ^  3  Beav.  356; 
Chamberlain  v.  Thackcr,  14  Jur.  190, 
V.  C.  Kt.  Bruce. 

(c)  Bachelor  v.  Jliddkton,  6  Ha.  75. 

(«)  Hunter  V.  MackleWy  6  ib,  238; 
qucerc,  if  in  this  case  the  inheritance  was 
represented. 

(b)  Oreentcood  v.  Rothtrell^  7  Bear. 
280;  and  see  sup,  1160;  Skejington  v. 
Whitehurstf  3  T.  &  C.  1. 


(f)  Baker  v.  TFetton,  14  Sim.  426  ;  9 
Jut.  98. 

{d)  JFatersY.  Mynn,  14  ib.  341, V.  C.  E. 

(e)  Adams  v.  Paynter^  1  Coll.  630 ; 
8  Jur.  1063,  V.  C.  Kt.  Bruce;  JRoUaton 
V.  Morton,  1  Dr.  &  W.  171. 

(/)  Sup,  pp.  46,  1086. 

(g)  Emmet  v.  Tottenham,  10  Jur.  N.  S. 
1090,  M.  R. 

{h)  jRichards  T.  Cooper,  6  Beav.  304. 
(i)  Lord  Kensington  y.  Bouverie,  16  ib. 
194. 
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(3.)  Persons  entitled  to  redeem. 

These  general  observations  being  premised,  it  will  be  necessary 
more  particularly  to  consider  the  different  parties  who  are  entitled 
to  redeem* 

An  equity  of  redemption  will,  in  its  descent,  devolve  in  like  Heir, 
manner  as  the  legal  estate,  that  is,  to  the  common  law,  or 
customary,  heir,  according  to  the  circumstances  of  the  case  {k) ; 
to  such  heir  the  right  of  redemption  of  course  belongs ;  and 
upon  an  action  by  an  heir-at-law  to  redeem,  a  prima  facie  title  is 
sufficient  (/). 

The  h(pres  factuSy  or  devisee  of  the  equity  of  redemption,  is  Devisee, 
entitled  to  redeem,  and  he  need  not  make  the  heir-at-law  of  the 
mortgagor  a  party,  unless  he  claims  to  have  the  will  established  {m). 

The  assignee  of  the  equity  of  redemption  may  also  redeem,  Assigiieeof 
although  the  equity  has  been  abandoned  for  a  considerable  time,  redemption. 
Of  this  an  instance  frequently  referred  to  is  to  be  found  in  a  case 
before  Lord  Hardwicke  (/?),  in  which  a  person  who  is  there  styled 
a  prowling  assignee,  bought  in,  for  a  very  inconsiderable  sum,  an 
equity  of  redemption  which  had  been  abandoned  for  fifteen  years. 
The  Court  decreed  a  redemption  on  terms,  namely,  that  on  taking 
the  account,  he  should  be  allowed  to  surcharge  and  falsify  only, 
and  that  the  interest  on  the  mortgage  should  be  calculated  at  5  per 
cent.  But  the  assignee  of  the  mortgagor  pendente  lite,  after 
action  for  redemption  brought  by  the  mortgagor,  is  bound  by  a 
decree  for  foreclosure  in  his  absence  (o) ;  and  after  foreclosure  and 
decree,  must  pay  the  costs  of  revivor  (/?).  If  the  assignee  purchase 
the  equity  of  redemption  without  communicating  with  the  mort- 
gagee, whose  mortgage  turns  out  to  have  been  executed  by  the 
fraud  of  the  mortgagor,  the  assignee  will  be  cast  (q). 

The  trustee  of  a  bankrupt  may  redeem  (r)  ;  but  neither  an  in-  Bankrupt, 
solvent  («)  nor  a  bankrupt,  though  uncertificated,  can  do  so  (t). 

(k)  See  stip.  p.  26.  749,  V.  C.  Wood. 

(0   Pym  V.  Botcreman^  3  Sw.  241,  n. ;  (q)  Torley  v.  Cooke,  1  Giff.  230;  4  Jur. 

Lloyd  V.  Wait,  1  Ph.  61.  N.  S.  3. 

(fw)  Leicis  V.  Nangle,  2  Ves.  S.  431 ;  (r)  Francklyn  \.  Ferny  Barnard.  Ch.  30. 

Fhillipt  T.  Hele,  1  Eep.  in  Ch.  101.     See  («)  Kay  v.  Fosbroke,  8  Sim.  28  ;  but 

9up,  p.  1090  (e).  see  Latour  Y^Solcombe,  ib.  76  (qu,). 

{n)  Anon,  3  Atk.  314.  (0  Tarieton  v.  Hornby,  1  T.  &  C.  Exo. 

(o)    Wood  V.  Surr,  19  Bear.  661.  172 ;  Motion  v.  Moqjen,  14  Eq.  202,  V.  C. 

(p)  James  y.  Harding,  24  L.  J.  Ch.  Baoon. 

£  £  2 


1164 


REDEMPTION. 


Chap.  84. 


BereBting 
legal  estate 
by  payment. 


Insolvent. 


Judgment 
crecUtora. 


Husband 
debtor  of 
wife. 


S.  70  of  6  Geo.  IV.  c.  16,  and  s.  149  of  12  &  13  Vict. 
c.  106,  which  enabled  the  assignees  of  a  bankrupt  to  revest  the 
legal  estate  by  tender  or  payment  before  the  day  fixed,  are  not 
included  in  the  B.  A.  1869  («). 

Whether  a  mortgagor  who  had  become  insolvent  and  filed  his 
petition  under  5  &  6  Vict.  c.  116,  and  had  after  the  final  order 
obtained  a  discharge  from  the  creditors,  but  had  failed  in  obtaining' 
a  reconveyance  from  the  official  assignee,  could  maintain  a  suit  for 
redemption  of  the  mortgage,  seemed  to  be  doubtful,  if  the  defen- 
dant mortgagee  demurred,  or  the  official  assignee  resisted  the 
jurisdiction  of  the  Court ;  as  no  express  power  was  given  of  com- 
pelling the  assignee  to  assign  a  surplus,  or  of  taking  off  the  file  or 
dismissing  the  petition,  or  otherwise  determining  the  duties  of 
such  assignee  (x),  especially  if  the  surplus  was  not  clear  or  in 
danger  (y) ;  but  the  better  opinion  is,  that  neither  an  insolvent  or 
bankrupt  (b),  or  their  creditors,  can  redeem  (a). 

Judgment  creditors  who  have  a  lien  may  redeem,  although  the 
judgment  be  with  a  stay  of  execution  (b)  and  even  after  a  decree 
for  foreclosure,  if  they  acquire  a  charge  on  the  land  by  issuing 
writs  of  ekgit  under  27  &  28  Vict.  c.  112,  s.  1,  and  obtain  a  return 
from  the  sheriff  within  six  months  from  the  date  of  the  decree  (c)  ; 
but  a  judgment  creditor  who  has  not  issued  execution  under  that 
statute,  or  under  23  &  24  Vict.  c.  38,  cannot  redeem  (d) ;  and  if 
leaseholds  were  in  mortgage,  a  judgment  creditor  must,  before 
1  &  2  Vict.  0.  110,  have  taken  out  execution  before  he  could 
redeem  {e) ;  for  until  then  the  judgment  was  no  lien  on  the  lease- 
holds (/) ;  but  this  distinction  is,  it  seems,  now  abolished  (g). 

A  creditor  was  permitted  to  redeem  whose  debt  was  considered 
to  be  released  by  operation  of  law,  and  to  subsist  in  equity  only  ; 
as  in  the  case  (A)  of  a  bond  given  by  a  husband  before  marriage  to 
his  wife  for  a  sum  of  money  payable  after  his  decease. 


(m)  Dunn  v.  Maasey,  6  A.  &  E.  479. 

{x)  Preston  v.  Wilaon^  6  Ha.  186; 
Wearing  v.  Ellis,  6  De  G.  M.  &  G.  696 ; 
2  Jur.  N.  S.  1149 ;  Saxton  v.  Davis,  18 
Ves.  72. 

(y)  Dyson  v.  Hornby,  7  De  G.  M.  & 
G.  1. 

[z)  Rochfort  V.  Battersby,  2  H.  L.  408  ; 
He  Leadbitter,  10  Ch.  D.  388,  0.  A. 

{a)  Heath  v.  Chadtcick,  2  Ph.  649; 
Davis  V.  Snell,  2  De  G.  F.  &  Jo.  468  ; 
28  Bear.  321. 


{b)  Sionehewer  v.  Thompson,  2  Atk. 
440. 

(f)  Mildred  v.  Austin,  8  Eq.  220, 
M.  K.,  disapproved  of  in  Earl  of  Cork  v. 
Russell,  13  ib.  210,  V.  C.  Malins. 

{d)  Earl  of  Cork  v.  Rmsell,  sup. 

{e)  Shirley  v.  Watts,  3  Atk.  200; 
Angell  v.  Draper,  1  Vem.  399. 

(/)  See  sup,  pp.  138  (a),  140  (p). 

{g)  See  sup,  p.  63  {x). 

(h)  Acton  V.  Peirce,  2  Vem.  480 ; 
Prec.  Ch.  267,  nom.  Acton  v.  Aeton. 
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The  plaintiff  in  a  creditor's  suit  may,  after  a  decree  for  sale  of  Plaintifl  in 
the  real  estate,    bring   a   supplementary  action   for  redemption  g^i^^ 
against  the  mortgagee  in  order  to  carry  out  the  sale  (/). 

A  tenant  by    elegit  or   statute  (A)   and   sequestrators  (/),  may  Tenant  by 
redeem.  '^^''' 

The  Crown,  or  its  grantee,  might  have  redeemed  on  forfeiture  of  Crown, 
the   equity  of  redemption  [m)^   and  now  the   administrators   or 
interim  curators  of  the  estate  of  the  felon,  under  33  &  34  Vict. 
c.  23,  may  do  so  («). 

So  the  lord,  claiming  the  reversion  by  escheat,  may  redeem  a  Lord, 
mortgage  term  (o). 

A  tenant,  it  is  said,  may  redeem,  or  procure  one  to  redeem  for  Tenant. 
him  (/?). 

Although  a  voluntary  conveyance  be,  under  27  Eliz.  o.  4,  frau-  Volnnteer. 
dulent  and  void  against  a  mortgagee,  who  is,  pro  tanto,  a  pur- 
chaser, nevertheless  the  party  claiming  under  the  deed  is  entitled 
to  redeem  {q). 

If  a  mortgage  be  made  in  exercise  of  a  power,  the  persons  claim-  Mortgage 
ing  in  default  of  appointment  may  redeem  (r).  '"^  er  power. 

A  dowress  {s)  may  redeem ;    but  a  widow  not  bound  by  the  Dowreas,  &c. 
Dower  Act,  who  had  joined  in  the  first  mortgage  of  her  husband, 
but  not  in  the  second  mortgage,  was  held  not  entitled  to  redeem 
in  priority  to  the  second  mortgagee,  the  proviso  for  redemption 
being  in  favour  of  the  husband  alone  {t). 

A  tenant  by  curtesy  («)  and  a  jointress  (x)  may  redeem.  Tenant  by 

Subsequent  mortgagees  may  redeem  (y) ;  but  they  must  make  ^     ^' 
the  mortgagor  or  his  heir  party  to  the  action  (s)  ;  and  if  the  first  mortgagees, 
incumbrancer  be  not  in  possession,  they  must  pay  him  all  the 
arrears  of  interest  (a).     If  the  first  mortgagee  does  not  appear  at 


(0  Christian  t.  Field,  2  Ha.  177. 

Ik)  Bunb.  347 ;  2  Eq.  Ca.  Ab.  694. 

(/)  Faweet  v.  Fothergill,  Dick.  19. 

(i»)  Ait.  Gen.  v.  Crofts^  4  Bro.  P.  C. 
136;  LwelVs  Case,  1  Salk.  86;  1  Ed. 
210. 

(ft)  See  %up.  pp.  46, 1086. 

(o)  Dotcne  y.  Morris,  3  Ha.  394.  See 
Beale  y.  Symonds,  16  Beay.  400. 

{p)  Keeeh  y.  Sail,  Doug.  Eep.  22. 

(q)  Band  v.  Cariwriffht,  1  Ch.  Ca.  69  ; 
Thome  y.  T.  1  Vem.  182 ;  Barthrop  y. 
West,  2  Rep.  in  Gh.  62. 

(r)  Innes  y.  Jackson,  16  Yes.  367.  See 
inf.  p.  1171  (A). 


{s)  Palmes  y.  Danby,  Preo.  Ch.  137 ; 
but  see  Dawson  y.  Bank  of  Whitehaven, 
6  Ch.  D.  218,  C.  A. ;  reyersing  4  ib.  639, 
V.  C.  Bacon. 

{t)  Dawson  y.  Bank  of  Whitehaven, 
sup. 

(m)  Bunb.  347. 

(x)  Howard  y.  Harris,  2  Ch.  Ca.  147 ; 
2  Vent.  363. 

(y)  Fell  y.  Brown,  2  Bro.  C.  C.  276. 

(s)  Fanner  v.  Curtis,  2  Sim.  466 ; 
jRamsbotiom  y.  Wallis,  Coote,  p.  676 ; 
App.  ed.  3. 

(a)  1  Ve8.  S.  268. 
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the  hearing,  the  suhsequent  mortgagee  will  be  allowed  to  make  the 
decree  absolute  against  him  (a). 

But  a  first  mortgagee  ought,  without  a  judicial  proceeding,  to 
accept  payment  from  a  second  mortgagee,  although  he  has  not  the 
concurrence  of  the  mortgagor ;  and  the  refusal  of  the  first  mort- 
gagee to  do  so,  on  tender  after  notice,  debarred  him  of  his  right 
to  the  costs  of  the  foreclosure  suit,  though  he  might,  perhaps,  in 
strictness  have  objected  to  assign  the  debt  (6).     But  see  (c), 

A  tenant  for  life,  or  remainderman,  or  reversioner  may 
redeem  (d).  But  the  tenant  for  life  has  the  first  option  to  redeem, 
and  if  he  procures  an  assignment  of  the  mortgage,  or  if  the 
mortgagee  purchases  the  interest  of  the  tenant  for  life,  it  seems 
that  the  remainderman  cannot,  without  the  consent  of  the  tenant 
for  life,  redeem  the  mortgage  vested  in  him  (e). 

The  mortgagee  of  tenant  for  life  may  redeem  a  mortgage  in 
fee  (/) ;  but  if  the  tenant  for  life  die  before  decree,  his  mortgagee 
will  have  to  pay  costs  (/),  and  his  action  will  be  dismissed  (/). 

Where  property  subject  to  a  mortgage  is  settled,  the  tenant  for 
life  is  entitled  to  redeem,  and  to  have  the  legal  estate  conveyed  to 
himself,  but  must  hold  the  equity  of  redemption  subject  to  the 
trusts  of  the  settlement  (g). 

One  joint  mortgagor,  it  would  seem,  cannot  redeem  alone  (A). 

A  oontractee  for  the  purchase  of  the  equity  of  redemption  is  not 
entitled  to  redeem  until  the  completion  of  his  purchase  (e). 

The  executors  of  the  mortgagor  cannot  redeem  a  mortgage  in 
fee  (A-),  nor  the  administrator,  where  there  are  trustees  of  the  equity 
of  redemption,  except  under  special  circumstances  {!). 

On  tender  by  a  person  having  a  partial  interest  giving  a  right  to 
redeem,  the  mortgagee  is  bound  to  convey,  but  the  conveyance 
should  reserve  the  equities  of  the  other  persons  interested  (m). 

If  a  term  of  years  bo  purchased  by  a  husband,  in  the  joint  names 
of  the  husband  and  wife,  and  the  husband  mortgage  it,  and  after- 


(a)  Coiiingham  v.  Lord  Shrexcsbury^  6 
Sim.  395. 

(b)  Smith  V.  Greetij  1  Coll.  665 ;  Fearce 
V.  Morris,  6  Ch.  230. 

(c)  Sup.  pp.  802  (^),  873. 

{d)  Aynsley  y.  Reed,  Dick.  249. 

(e)  1  Keen,  618 ;  and  see  Ravald  t. 
Emselly  Yo.  19,  21 ;  see  inf.  p.  1182  (o). 

(/)  Miley  t.  Croydon,  2  Dr.  &  Sm. 
293;  10  Jnr.  N.  S.  1251. 


{^)  TFicks  V.  SerivenSf  1  Jo.  &  H.  216; 
Fearce  v.  Morris,  sup.;  Elisha  v.  JB.  Set. 
Dec.  ed.  3,  476 ;  ed.  4,  p.  1049. 

(h)  Harper  v.  GodseU,  6  L.  R.  Q.  B. 
422  ;  May  t.  Harvey,  13  East,  197. 

(i)  Tasker  v.  Small,  3  My.  &  Cr.  69. 

(*)  Catky  V.  Sampson,  12  W.  R.  927, 
M.  R. 

(/)  Fray  v.  Drew,  11  Jur.  N.  S.  130, 
V.  C.  Stuart. 

(m)  Fearce  v.  Morris,  sup. 
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wards  die  in  the  lifetime  of  his  wife,  the  creditors  of  the  husband 
may,  it  seems,  redeem  (n).  If  the  wife's  leasehold  be  mortgaged 
by  the  husband  and  wife,  and  the  husband  covenants  to  pay  the 
debt,  and  afterwards  reduces  the  amount  of  the  debt  out  of  his 
money,  and  dies,  leaving  his  wife  the  survivor,  the  wife  may,  it 
seems,  redeem,  on  placing  the  husband's  estate  in  the  situation 
of  the  mortgagee  to  the  amount  of  the  sum  paid  by  the 
husband  (o). 

The  representatives  of  an  executor,   the   mortgagor,   and  not  Representa- 
the  administrator  de  bonis  noii  of  the  original  intestate,  wiU  be  executor, 
entitled  to  redeem  (/>). 

A  committee  of  a  lunatic  may  redeem  for  the  benefit  of  the  Lunatio. 
heir  ((7). 

And  a  guardian  of  an  infant  may  apply  the  rents  of  a  descended  Infant, 
estate  in  discharge  of  the  principal  of  the  mortgage  (r),  because  the 
mortgage  is  a  subsisting  charge  and  lien  on  the  estate  (s). 

If  a  judgment  stand  between  two  mortgages,  it  is  said  that  the  Judgment 
judgment  creditor  in  a  suit  to  redeem  the  first  mortgage,  need  not  mortgagw^^ 
make  the  subsequent  mortgagee  a  party  to  his  action  in  order  to 
postpone  him  (t).    But  qu.  the  second  mortgagee  must  be  interested 
in  the  account. 


(4.)  Limitation  of  equity  of  redemption  different  from  old  uses, 

A  very  important  class  of  cases  is  next  to  be  considered,  viz., 
those  in  which  the  question  has  been,  whether  it  is  intended  by  the 
parties  making  the  mortgage,  that  the  equity  of  redemption  shall 
be  limited  in  a  manner  different  from  the  uses  subsisting  in  the 
estate  prior  to  the  mortgage,  or  shall  result  to  the  same  uses. 

These  questions  have  generally  arisen  in  mortgages  by  husband  Mortgages 
and  wife ;  and  the  principle  of  equity  in  such  cases  is,  that  if  and^^e^^ 
money  be  borrowed  by  the  husband  and  wife  upon  the  security  of 
the  wife's  estate,  although  the  equity  of  redemption  is  by  the  mort- 
gage deed  reserved  to  the  husband  and  his  heirs,  or  to  the  husband 

(n)  WatU  V.  Thomas,  2  P.  Wms.  365.  Koie.^ln  the  Register  Book  the  case  is 

(o)  Titl  Y.  F,  T.  &  R.  180.    Sed  qitare,  entered  as  FiU  v.  Held  ;  and  see  Clark  v. 

if  the  husband^s  representatives  would  Burgh,  2  Coll.  221. 

not  have  been  absolutely  entitled  to  the  (p)  Sup.  p.  1160  (Z). 

equity  of  redemption  if  it  had  been  re-  {q)  Exp.  Grimstone,  Amb.  706. 

served  to  Aim,  the  estate  being  a  chattel  (r)  Palmes  v.  Danbyy  Prec.  Ch.  137. 

real,  of  which  he  could  have  absolutely  («}  Sup.  pp.  99,  109. 

disposed  without  his  wife's  concurrence.  (t)  Shepherd  v.  Gwinnet,  3  Sw.  151. 
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and  wife  and  their  heirs,  yet  there  shall  be  a  resulting  trust  for  the 
benefit  of  the  wife  and  her  heirs  («),  and  that  the  wife  or  her  heir 
shall  redeem,  and  not  the  heir  of  her  husband  (^).  The  same 
principle  applies,  if  the  wife  concur  in  a  mortgage  of  her  jointure 
lands  (y),  in  which  case  the  general  rule  is,  that  her  concurrence  to 
let  in  the  mortgage  shall  not  prejudice  her  rights,  although  the 
equity  of  redemption  be  limited  to  the  husband  and  his  heirs ;  but 
she  shall,  on  his  death,  be  admitted  to  redeem. 

It  was  once  doubtful  whether  the  principle  applied  where  the 
wife  concurred  in  a  mortgage  of  lands  in  which  she  had  a  right  of 
dower  before  the  Dower  Act,  3  &  4  Wm.  IV.  c.  105  (s) ;  but  it  is 
now  decided  that  she  has  no  right  to  redeem  {a)^  for  there  could  be 
no  dower  out  of  an  equitable  estate,  and  the  wife  could  not  be 
treated  in  the  light  of  a  surety,  as  she  had  pledged  no  estate  and 
had  come  under  no  personal  liability  for  her  husband.  But  this 
does  not  apply  where  a  widow  entitled  to  dower  joins  in  a  mort- 
gage by  the  heir  {h). 

The  general  rule  is,  that  in  mortgages  of  this  description  a 
strong  indication  of  intention  is  necessary  to  transfer  or  modify 
the  beneficial  ownership  of  the  equity  of  redemption  (c). 

The  general  principle  to  be  applied  in  deciding  whether  it  be 
the  estate  of  the  wife,  or  the  estate  of  the  husband  (if  the  wife  join 
in  the  conveyance,  either  because  the  estate  belongs  to  her,  or 
because  she  has  a  charge  by  way  of  jointure  out  of  the  estate,  and 
there  is  a  mere  reservation  in  the  proviso  for  redemption,  which 
would  carry  the  estate  from  the  person  who  was  owner  at  the  time 
of  executing  the  mortgage;  or  where  the  words  admit  of  any 
ambiguity),  is,  that  there  is  a  resulting  trust  for  the  benefit  of  the 
wife,  or  for  the  benefit  of  the  husband,  as  the  case  may  be  {d) ;  but 
it  is  not  necessary,  in  order  to  bar  the  wife,  that  there  should  be 
sufficient  evidence  in  the  recitals  to  inform  her  of  the  alteration  in 
the  limitations  {e). 


(m)  And  see  p.  1167  (o]i  in  the  case 
of  the  -wife's  leasehold  mortgaged  bj 
husband. 

{x)  %QQ  Huntington  v.  E,  2  Vem.  437; 
Corhett  v.  Barker ^  1  Anst.  138  ;  3  ib. 
755  ;  Rmcombe  v.  Hare^  6  Dow,  1 ;  2  Bl. 
N.  S.  192. 

(y)  Cotton  V.  C.  2  Rep.  in  Ch.  72; 
Brend  v.  B.  1  Vem.  213  ;  1  Eq.  Ca.  Ab. 
62,  pi.  6;  1  Bli.  115,  117  ;  Southcoat  v. 
Manoryy  Cro.  Eliz.  744. 

(<:)  Jackson  v.  Farker,  Amb.  687 ;    4 


Byth.  Conv.  by  Jarm.  ed.  2,  173 ;  and 
see  Jones  v.  Griffith,  2  CoU.  207. 

(a)  Dawion  y.  Bank  of  Whitehaven^  6 
Ch.  D.  218 ;  reyersing  4  ib.  639,  V.  C. 
Bacon. 

(b)  Meek  t.  Chamberlaine,  8  Q.  B.  D. 
31. 

{c)  Co.  Litt.  208  a  (106),  note  by 
Butler.  See  Hipkin  v.  Wilson,  3  De  Q-. 
&Sm.  738;  14  Jur.  1126. 

(rf)  See  Innes  v.  Jacksofi,  1  Bli.  126. 

(c)  Innes  v.  Jackson,  16  Ves.  366. 
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In  Innes  v.  Jackson  {f)y  there  was  a  distinct  and  subsequent  innesY, 
olause  declaring  the  uses,  and  a  doubt  has  been  expressed  whether    ^ 
the  intention  to  change  the  equitable  title  to  the  estate  would  ever 
be  inferred  from  the  mere  language  of  the  proviso  for  redemption 
(without  aid  from  other  parts  of   the  instrument)   in  whatever 
terms  it  were   framed  (f/).      At   all  events,  in  cases  depending  MereroBer- 
merely  upon  the  reservation  of  the  equity  of  redemption,  variations  ^ui^  of 
which  can  reasonably  be  referred  to  mistake  or  inaccuracy  are  not  ademption, 
to  be  regarded ;  but  if  the  variations  be  such  that  they  cannot 
from  their  nature  be  referred  to  mistake  or  inaccuracy,  they  must, 
it  is  submitted,  have  their  effect  (A). 

As  a  general  rule  it  may  be  laid  down,  that  where  the  equity  of 
redemption  is  limited  to  persons  other  than  the  owners,  the  right  is 
nevertheless  in  the  owners  (i) ;  but  the  mere  frame  of  the  deed  may 
BO  clearly  shew  an  intention  to  act  upon  the  limitation  of  the  equity 
of  redemption  that  the  Court  would  be  bound  to  give  effect  to 
it  (k) ;  but  an  express  intention  must  be  shewn  to  re-settle  the 
property  (/),  and  to  devote  it  to  purposes  beyond  those  of  mere  Purpoaee 

.  •!'      /    \  beyond 

mortgage  securities  {m).  mortgage. 

The  old  uses  were  held  to  be  altered  where  the  mortgage  was 
made  by  a  husband  under  a  general  power,  and  there  was  super- 
added a  trust  for  sale  and  an  express  trust  for  himself  in  fee  (n). 

And  so  where  a  modification  of  the  equity  of  redemption  was  Wife  not 
made  in  order  to  enable  the  wife  to  deal  with  it  without  a  fine  (o). 

Where  a  wife  joined  in  a  mortgage  and  released  a  rent-charge  to 
which  she  was  entitled,  her  equity  of  redemption  was  not  barred 
because  there  was  no  express  contract  to  bar  it  (/;).  The  same 
result  followed  where  the  wife  was  ignorant  of  the  effect  of  the 
proviso  and  had  no  intention  to  bar  her  rights  (q). 


contracting. 


(/)  16  Ves.  366 ;  commented  on  in 
Martin  t.  Mitchell,  2  J.  &  W.  423-4 ; 
and  reversed,  1  Bli.  136.  See  Rowel  v. 
Walley,  1  Rep.  in  Ch.  116. 

is)  2  Dav.  Conv.  685,  ed.  3 ;  41,  42, 
ed.  4. 

(A)  Heather  v.  O'Neil,  2  De  G.  &  Jo. 
899,  416 ;  4  Jur.  N.  S.  967. 

(»)  Hipkin  v.  Wilson ,  sup, 

{k)  Sag.  H.  L.  174.  See  Rowell  v. 
Whalley,  sup, 

{I)  Lord  Hastings  y.  Antley,  30  Beay. 
260  ;  8  Jnr.  N.  S.  226. 

(m)  Bamett  v.  Wilson,  2  Y.  &  C.  C.  C. 
407  ;  Eddleiton  v.  Collins,  3  De  G.  M.  & 


G.  1 ;  17  Jut.  331 ;  Parker  v.  HilU,  7 
Jur.  N.  S.  833,  H.  L. ;  reversing  6  ib. 
809 ;  4  De  G.  &  J.  362. 

(n)  Heather  v.  O^Neil,  sup, 

(o)  Atkinson  v.  Smith,  3  De  G.  &  Jo. 
186 ;  4  Jur.  N.  S.  1160  ;  hardly  recon- 
cilable with  Whitbread  v.  Smith,  3  DeG. 
M.  &  G.  727 ;  18  Jut.  476  ;  reversing 
1  Drew.  531 ;  17  Jur.  726 ;  Sug.  Pow. 
285,  ed.  8 ;  Farw.  Pow.  139. 

{p)  Betton's  Trust  Estates,  12  Eq.  663, 
V.  C.  Wickens. 

(q)  StansJUld  v.  Hallam,  6  Jnr.  N.  S. 
1334;  29  L.  J.  Ch.  173,  M.  R. 
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Seyeral  mort* 
gages  and 
limitations 
different. 


Contrary  to 
instructions. 


Where  equity 
of  redemption 
subject  to 
powers. 


Sinularly,  where  money  of  a  married  woman  was  lent  on  mort^ 
gage,  and  by  the  mortgage  deed  the  mortgage  money  was  made 
payable  to  the  husband  and  wife  or  the  survivor,  on  proof  that  the 
wife  did  not  consent  and  was  not  represented  by  a  separate  solicitor, 
the  deed  was  rectified  (r). 

And  also  where  several  mortgages  were  made  in  which  the 
limitations  of  the  equity  of  redemption  varied,  it  was  held  that  no 
intention  to  re-settle  was  shown  («) ;  but  the  V.  C.'s  decision,  which 
was  reversed,  may  be  deemed  more  in  accordance  with  other 
authorities  (/). 

Where  the  instructions  for  the  mortgage  were  to  re-settle  the 
estate  upon  the  same  uses,  no  effect  was  given  to  an  alteration  («). 

There  is  a  distinction  also  between  a  mere  mortgage  and  a  con- 
veyance to  trustees  on  trusts  expressly  declared,  in  which  latter 
case  effect  will  be  given  to  the  altered  ownership  {x). 

'Where,  by  the  new  limita,tion  of  the  equity  of  redemption,  the 
mortgagor  obtains  a  more  beneficial  estate  than  he  had  before  by 
the  exercise  of  a  general  power,  the  person  taking  in  default  has  no 
equity  against  the  new  limitation  (^). 

Where  the  reservation  of  the  equity  of  redemption  was  to  the  old 
uses  and  the  trusts  of  the  surplus  sale  moneys  were  for  the  hus- 
band, his  heirs,  executors,  and  administrators,  the  latter  trust  pre- 
vailed (s). 

A  resulting  trust  is  to  be  applied  in  these  cases  only  where  it 
appears  that  the  taker  is  not  intended  to  take  beneficially  (z). 

In  one  case  (^),  in  which  the  estate  of  the  wife  was  conveyed  by 
way  of  mortgage  in  fee,  and  the  equity  of  redemption  was  limited 
to  such  uses  as  the  husband  and  wife  should  jointly  appoint,  and  in 
default  of  such  joint  appointment,  then  as  the  wife  should  by  will 
appoint,  and  in  default  of  any  such  appointment,  to  the  wife  in  fee, 
the  M.  R.  doubted  if  there  was  any  alteration  of  the  wife's  estate, 
but  this  opinion  is  justly  questioned  by  Sir  E.  Sugden  {b). 


I 


(r)  Kniffht  v.  K.  11  Jur.  N.  S.  617, 
V.  C.  Stuart. 

(«)  Whitbread  y.  Smithy  3  De  G.  M.  & 
a.  727;  IS  Jur.  476. 

{t)  Barnctt  v.  Wilson^  2  Y.  &  C.  C.  C. 
407 ;  Atkinson  v.  Smith,  3  Be  G.  &  J.  186 ; 
4  Jur.  N.  S.  1160;  Farw.  Pow.  139;  Sug. 
Pow,  274,  ed.  8 ;  Fish.  Mtg.  704,  ed.  4. 

(u)  Meadows  y.  M.  16  Beay.  404. 

[x)  Fitzgerald  y.  Faueonbridge,  Fitz. 
207 ;  followed  in   Heather  v.  O'Neil,  2 


Be  G.  &  J.  399  ;  4  Jur.  N.  S.  967. 

(y)  Anson  y.  Lee,  4  Sim.  364  ;  ques- 
tioned by  I  Sug.  Pow.  345,  ed.  7 ;  327, 
ed.  8,  but  supported  by  V.  C.  Kindersley 
in  Whitbread  y.  Smithy  sup,;  but  see 
Walker  v.  Armstrong y  26  L.  J.  CHi.  406  ; 
Farw.  Pow.  142. 

{z)  Jones  V.  Daviesy  8  Ch.  B.  206. 

(a)  Martin  y.  Mitehell,  2  J.  &  W.  423. 

{b)  1  Sugd.  Pow.  311,  ed.  8. 
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In  a  later  case,  where  husband  and  wife  demised  the  wife's  lands, 
and  covenanted  to  levy  a  fine,  to  confirm  the  mortgage  term,  and 
subject  thereto  to  enure  to  the  use  of  the  husband  in  fee  and  for  no  . 
other  purpose  whatever,  it  was  held  that  the  wife's  right  of  re- 
demption was  barred  (c). 

The  above  rule  applies  equally  to  a  mortgage  of  the  wife's  Chattels  reaL 
chattels  real,  unless  a  contrary  intention  appear  from  the  deed  (d), 
though  slighter  evidence  would  appear  to  be  sufficient  in  this  case  (e) . 

The  case  of  Ruscombe  v.  Hare  (/),  in  the  House  of  Lords,  shows  ituseomhe  v. 
strongly  the  force  of  the  rule.  In  that  case  the  estate  devolved  on 
the  wife  already  charged  with  the  mortgage,  and  the  husband  paid 
a  considerable  sum  in  keeping  down  the  interest ;  he  and  his  wife 
afterwards  joined  in  deeds  of  conveyance  and  fine  to  the  mortgagee, 
reserving  the  equity  of  redemption  to  the  husband  in  fee ;  after 
his  death,  the  heir  of  the  wife  obtained  a  decree  for  redemption 
against  his  heir,  and  against  the  representatives  of  a  purchaser  of 
part  of  the  estate  from  him. 

If  a  mortgage  be  made  under  a  power  of  appointment,  it  is  a  Mortgage  bj 
revocation  of  the  subsisting  uses  pro  tan  to  (g) ;  and  therefore  whether  *P^*^ 
the  form  of  the  proviso  for  redemption  be,  that  on  payment  of  the 
mortgage  money  the  appointment  shall  be  void,  or  that  the  estate 
shall  be  reconveyed  to  the  old  uses,  or  shall  be  conveyed  to  the  use 
of  the  mortgagor,  his  heirs  and  assigns,  the  equity  of  redemption 
will,  in  all  respects,  correspond  with  the  title  prior  to  the  mortgage, 
imless  on  the  face  of  the  instrument  an  ulterior  intention  be  indi- 
cated inconsistent  with  a  future  exercise  of  the  power  (h). 

The  case  of  Anson  v.  Lee  {i)  seems  opposed  to  this  rule,  but  has 
been  questioned  by  Sir  E.  Sugden  (A-). 

It  is  difficult  to  lay  down  any  definite  rule,  for  while  the  rule  of  Difficnlty  of 
presumption  against  the  alteration  unquestionably  exists,  it  is  one  any^e?'^ 
which  is  not  easily  applied  in  practice,  and  no  rule  more  definite 
can  be  stated  than  that  the  indication  of  intention,  from  which  a 
change  in  the  title  vltra  the  mortgage  is  to  be  inferred,  must  be  a 

(r)  MMve  V.  Hieks,  2  S.  &  S.  403.  (A)  See  16  Ves.  367 ;  Pow.  Mtg.  346  ; 

(d)  Clark  t.  Bur^h,  2  Coll.  221 ;  Fiffot  Patch  on  Mtg.  176 ;  and  sup.  p.  1167  («) ; 

V.  P.  4  Eq.  649,  V.  0.  Wood.  Sipkin  v.  Wilton,  3  De  G.  &  Sm.  738 ; 

{e)  Sup.  p.  1167  («).  14  Jut.  1126.    See  Fitzgerald  r.  Faueon- 

If)  2  Bli.  N.  S.  122 ;  and  see  JFood  v.  bridpe,  sup, 

W.  7  Beav.  183 ;  and  see  sup.  p.  956  {x).  (i)  Sup. 

{(jf)  See  sup,  p.  42  (y) ;   Farw.  Pow.  {k)  Sng.  Pow,  276,  ©d.  8. 
138. 
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strong  one.     If  it  is  intended  to  change  the  course  of  the  title,  an 
appropriate  recital  should  never  be  omitted  (/). 
The  following  conclusions  may  be  drawn : — 

1 .  Where  the  mortgage  is  for  the  mere  purpose  of  raising  money, 
the  presumption  is  against  any  alteration  in  the  previous  rights. 

2.  A  different  reservation  of  the  equity  of  redemption  is  not 
enough  to  rebut  the  presumption. 

3.  A  recital  is  not  necessary,  but  is  very  advisable. 

4.  A  subsequent  clause  declaring  new  uses  will  suffice,  especially 
where  the  mortgage  is  of  a  term  and  the  new  uses  are  declared  of 
the  fee. 

5.  There  must  be  sufficient  evidence  of  intention  to  alter  the 
previous  rights,  which  will  depend  upon  the  circumstances  of  each 
case. 

6.  It  will  require  stronger  evidence  to  alter  the  rights  of  a  wife. 

7.  The  alteration  will  be  effectual  if  there  is  an  object  ulterior  to 
the  purposes  of  a  mortgage. 

8.  The  above  principles  apply  to  an  appointment  by  way  of 
security. 


Tenant  in 
taU. 


The  effect  on  the-old  uses  of  a  disposition  by  a  tenant  in  tail  by 
way  of  mortgage  or  for  any  other  limited  purpose,  is  regulated  by 
statute  (w),  the  effect  of  which  is  that  a  disposition  for  a  limited 
purpose,  if  it  create  only  an  estate  pour  autre  vie,  or  a  term  of  years 
absolute  or  determinable,  or  a  charge  without  any  estate  to  secure 
it,  is  only  a  bar  of  the  entail  pro  tantOy  although  an  intention  is  ex- 
pressed or  implied  that  it  should  operate  as  a  total  bar ;  to  give 
effect  to  such  an  intention,  the  deed  must  contain  a  further  valid 
disposition  to  the  extent  intended ;  whilst,  on  the  other  hand,  a 
disposition  creating  an  actual  estate  greater  than  an  estate  pour 
autre  vie  will  operate  as  a  total  bar  of  the  estate  tail  to  the  extent 
of  the  estate  created,  although  it  be  only  as  a  security,  and  the  deed 
declare  that  it  is  intended  to  be  a  bar  pro  tanto  merely.  To  give 
effect  to  that  intention  the  estate  tail  must  be  relimited  subject  to 
the  interest  created.  In  either  case  the  further  limitations  may  be 
created  by  the  same  deed ;  for,  although  the  statute  denies  effect  to 
a  mere  intention,  whether  implied  or  expressed,  yet  it  does  not  of 
course  prohibit  the  express  limitation  of  the  old  or  any  other  uses 


(/)  2  Bar.  Gonv.  6S6,  ed.  3 ;  42,  ed.  4. 


(m)  3  &  4  Wm.  IV.  c.  74,  s.  2. 
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which  the  tenant  in  tail  may  choose  to  introduce.  The  clause  is 
skilfdlly  yet  pingulaiiy  framed ;  bjit  it  expressly  denies,  in  the 
general  case  provided  for,  effect  to  an  express  declaration  confining 
the  operation  of  the  deed  to  the  incumbrance  created,  whilst  it 
equally  denies,  in  the  excepted  cases,  effect  to  an  express  declara- 
tion extending  the  operation  of  the  charge  beyond  its  immediate 
purpose ;  the  object  was  to  put  an  end  to  such  questions  as  arose  in 
Jackson  v.  Lines  (w). 

Closely  connected  with  this  subject  is  the  question  whether.  Revocation  of 
when  the  estate  before  the  mortgage  stood  limited  to  uses  to  bar  limitation  of 
dower,  and  the  proviso  was  for  a  reconveyance  to  the  mortgagor,  his  redemption? 
heirs  or  assigns,  or  as  he  or  they  should  direct,  and  the  mortgagor 
before  the  mortgage  had  devised  the  estate,  the  devise  wets  not 
revoked  by  the  alteration  of  estate  occasioned  by  the  proviso.     The 
devise  was,  of  course,  revoked  at  law,  and  the  question  was  whether 
it  was  revoked   in   equity  likewise.      The   point   as  respects  the 
draftsman  is  of  no  practical  importance  since  the  Wills  Act  (o), 
but  it  must  for  some  time  to  come  occur  in  the  investigation  of  title. 
It  appears  to  be  now  settled  that  the  will  was  not  revoked  by  the 
reconveyance  {p). 

The  prior  authorities  bearing  on  the  point  are  {q). 


(5.)   Offer  to  redeem. 

An  action  for  redemption  not  containing  an  offer  to  redeem  is 
demurrable  (r),  and  wiU  be  dismissed  at  the  hearing,  unless  the 
plaintiff  offer  to  redeem  on  the  same  terms  as  a  decree  for 
redemption  («),  though  the  action  is  brought  by  a  devisee  of  the 
mortgaged  estate  to  have  the  mortgage  paid  off  out  of   other 


(»)  1  BH.  123 ;  Sugd.  H.  of  L.  174 ; 
Sag.  R.  P.  Stat.  200,  ed.  2. 

(o)  1  Vict.  c.  26,  8.  23. 

Ip)  riowdm  V.  Hyde,  2  De  G.  M.  & 
G.  684,  reversing  V.  0.  Kindersley ;  2 
Sim.  N.  S.  171. 

{q)  Tiekner  v.  T,  dted  1  "Wils.  309 ; 
3  Atk.  742,  745,  760;  Amb.  117; 
Kenyan  v.  Sutton,  cited  2  Ves.  J.  600 ; 
Rawlins  v.  Burgia,  2  V.  *  B.  382; 
Ward  V.  Moore,  4  Madd.  368 ;  Brain  v. 
B.  6  ib.  221  ;  Bullin  v  Fletcher,  1  Keen, 
369;  2  My.  &  Cr.  43;  Foole  v.  Coatet, 


2  Dru.  &  War.  493 ;  Youde  v.  Jon&t,  14 
Sim.  131.  See  p.  162,  and  see  the  cases 
collected  in  1  Jarm.  Wills,  ed.  3,  p. 
143;  2  Dav.  Conv.  687,  ed.  3. 

(r)  Dalton  v.  Hayter,  7  Beav.  313; 
Innian  v.  Wearing,  3  De  G.  &  S.  729 ; 
Tasker  v.  Small,  3  My.  &  C.  63. 

(«)  Goymour  v.  Pigge,  8  Jur.  626, 
Lord  Langdale ;  Gordon  v.  Dunstone,  6 
Mo.  P.  C.  393;  11  Jur.  669;  Harding 
V.  Tingey,  10  Jur.  N.  S.  872,  V.  0. 
Kindersley. 
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assets  {i),  unless  the  owner  is  subject  ta  a  charge  claimed  by  several 
parties  (w),  or  it  is  a  trust  deeij  to  secure  incumbrances  (a?). 
If  there  is  no  offer  to  pay,  the  Court  cannot  order  it  (y). 


Six  monthB* 
notice  in 
advance. 


Where  con- 
veyance 
treated  as  a 
mortgage. 

Ko  redemp- 
tion before 
day  fixed. 


(6.)  Notice  to  redeem* 

After  default,  the  mortgagee  is  generally  entitled  to  notice 
before  he  can  be  compelled  to  accept  payment,  in  order  that  he 
may  have  a  reasonable  opportunity  to  find  a  new  security  for  his 
money. 

It  has  become  a  settled  rule  that  a  mortgagor  must,  after  default 
made  by  Jiim  in  payment  of  the  money  according  to  the  proviso  in 
the  mortgage  deed,  give  the  mortgagee  six  calendar  months'  notice 
of  his  intention  to  pay  off  the  mortgage  (2)  unless  the  mortgagee 
has  demanded  or  taken  any  steps  to  compel  payment,  in  which 
latter  case  no  notice  is  requisite  (a),  and  interest  is  not  payable 
after  payment  of  the  principal,  although  notice  to  pay  in  six 
months  has  been  given  after  action  brought  (6).  It  has  been 
considered  that  if  the  mortgagor  be  willing  to  pay  six  months' 
interest  in  advance,  notice  will  be  unnecessary  {a)  ;  and  whether 
regarded  as  interest  or  as  a  consideration  for  the  relinquishment  by 
the  mortgagee  of  his  right  to  notice  since  the  repeal  of  the  usury 
laws,  no  danger  will  be  incurred  by  the  transaction. 

Consent  to  a  sale  in  an  administration  suit  is  equivalent  to  six 
months'  notice  (r). 

Where  a  conveyance  on  trust  for  sale,  but  without  any  proviso 
for  redemption,  was  held  to  be  a  mortgage,  the  usual  six  months' 
notice  was  directed  {d). 

The  Court  will  not,  however,  allow  a  mortgagor  to  compel  re- 
demption prior  to  the  day  fixed  in  the  deed  for  that  purpose, 
although  he  tender  interest  up  to  that  day  {e) ;  but  where  the 
mortgagee  was  the  solicitor  of  the  mortgagor,  a  restraint  upon 
redemption  for  twenty  years  was  rejected  as  oppressive  (/). 


{t)  Hughes  v.  Cooky  34  Beav.  407. 

(m)  Vyvyan  v.  V.  30  ib,  65;  7  Jur. 
N.  S.  891,  M.  R. ;  affirmed,  4  De  G.  F. 
&  Jo.  183 ;  8  Jut.  N.  S.  3 ;  6  L.  T. 
N.  S.  511. 

{x)  Jefferya  v.  Dieksofi,  1  Ch.  183. 

(y)  ffollia  V.  Bulpett,  13  W.  R.  492, 
V.  C.  Kindersley, 

(z)  2  Ga.  and  Op.  p.  51. 

(a)  Letts    V.    mUehittt,    13   Eq.    176, 


V.  C.  Wickens. 

(b)  Re  Aicoek,  23  Ch.  D.  372,  C.  A. 

(c)  Day  V.  D.  31  Beav.  270 ;  8  Jur. 
N.  S.  1166,  M.  R. 

(rf)  Sell  V.  Carter,  17  Beav.  11 ;  17 
Jur.  478. 

(e)  Brown  v.  Cole,  14  Sim.  427  ;  9  Jur. 
290. 

(/)  Coivdry  v.  Day,  1  QifP.  216,  and 
323,  n.  (e) ;  5  Jur.  N.  S.  1199. 
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Where  notice  is  given  by  tlie  mortgagor  to  pay  off,  and  the  Non-payment 
money  is  not  paid  on  the  day,  a  further  six  months'  interest  is 
payable  if  the  mortgagee  demand  it  {g), 

Bedemption  was  allowed  before  the  day  of  payment,  under  a  Before  the 
peculiar  form  of  proviso  (A).  m^it! 

If  the  mortgagor  do  not  pay  the  sum  due  at  the  time  appointed 
in  the  redemption  suit,  he  will  not  be  allowed  to  redeem,  although 
he  tender  the  money  before  the  motion  to  dismiss  the  action  (j), 
imless,  as  it  seems,  good  cause  is  shewn  for  the  delay  {k). 

If,  upon  tender  after  due  notice,  the  mortgagee  refuses  to  accept  Mortgagee 
the  sum  proffered,  it  only  remains  to  bring  an  action  for  redemp-  payment, 
tion,  in  which  suit,  if  the  tender  be  found  to  cover  principal, 
interest  and  costs,  the  mortgagee  will  be  fixed  with  the  costs  of 
suit;  but  until  the  day  fixed  by  the  decree  for  redemption,  the 
mortgagee  remains  invested  with  all  the  rights  of  a  mortgagee  (/). 

The  time  allowed  in  the  judgment  for  redemption  is  the  same  as 
in  the  judgment  for  foreclosure  (w). 

"Where  there  are  several  mortgages  by  the  mortgagor  and  by  one  Several  mort- 
of  his  devisees,  only  one  period  of  six  months  is  given  («) ;  and  ^f^Hod.  ^ 
it  is  the  same  where  there  are  several  subsequent  judgment  credi- 
tors {o)\  but  where  there  were  joint  mortgagees,  and  one  died  after 
the  day,  a  new  day  was  given  (;;). 

In  an  action  for  foreclosure  by  second  mortgagees  on  evidence 
that  a  very  small  margin  would  remain  for  third  and  fourth  mort- 
gagees of  the  same  property,  after  satisfaction  of  the  first  and 
second  mortgages,  the  Court  limited  one  time  for  all  the  persons 
entitled  to  redeem  to  do  so  {q). 

These  rules  as  to  time  apply  to  securities  not  only  upon  real  Rules  apply 
estate  but  upon  choses  in  action  and  other  personalty,  but  not  to  rUiee.*^^" 
the  case  of  a  mere  pledge  of  chattels  or  to  the  falling  in  of  a  policy 
of  insurance  which  constitutes  the  security  (r). 

And  a  mortgagee  who  has  come  in  and  proted  his  debt  in  a  Mortgagee 


proving. 


is)  BartUtt    v.  Franklin,    16  W.   R.  count  Co.  v.  Glegg,  22  Ch.  D.  649,  V.  C. 

1077,  V.  C.  Malins.  Bacon;  Smithy.  Olding,  26  ih.  462,  Pear- 

(h)  Harding  v.  Tingey^  10  Jur.  N.  S.  son,  J. ;   LtMoit  v.  Aberdare,  ^c.  Co.  60 

872,  V.  C.  Kindersley.  L.  T.  451;  W.  N.  1884—116,  Kay,  J. 

(t)   Faulkner  v.  JDoiton,  7  Sim.  319.  (o)  Stead  v.  Banks,  6  De  G.  &  S.  660 ; 

(k)  See  Jones  v.  Creswieke,  9  Sim.  804.  16  Jur.  946 ;  Bates  v.  Hilleoat,  16  Beav. 

{/)    Grugeon  v.  Gerrard,  4  Y.  &  C.  128.  139. 

(m)  See  sup.  p.  1103.  (p)  Blackburn  y.  Caind,  22  ih.  614. 

(«)  Edicards  v.  Martin,  4  Jur.  N.  S.  (q)  Cripps  v.  Wood,  51  L.  J.  Ch.  684, 

1044,  V.  C.  Kindersley ;  BartUtt  v.  Bees,  'Kaj,  J. 

12  Eq.  396,  M.  R. ;  General  Credit  Bis-  (r)  Fish.  Mtg.  787,  ed.  3  ;  736,  ed.  4. 
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cause,  is  bound  to  take  his  money  without  notice,  and  to  join  in 
the  conveyance  («). 

If  the  mortgagee  extort  more  than  is  due,  the  over- payment 
may  be  recovered  by  the  mortgagor  as  money  received  by  the 
mortgagee  to  his  use  (t). 


Declaration 
of  right  and 
other  pre- 
liminary de- 
clarations. 


(7.)  Judgment  for  redemption. 

See  the  ordinary  form  of  judgment  in  its  simplest  form  (m). 

In  the  following  observations  many  of  the  directions,  as  remarked 
before  (;r),  are  common  to  redemption  and  foreclosure ;  and  the 
following  summary  of  the  possible  declarations  in  the  judgment, 
whether  for  redemption,  foreclosure,  or  sale,  by  Mr.  Fisher  (t/)  may- 
be usefully  referred  to. 

The  judgment  will  be  prefaced  (in  a  redemption  suit)  by  a 
declaration  that  the  right  of  redemption  is  still  subsisting,  or  (in  a 
suit  for  foreclosure  or  sale)  that  the  security  is  valid  (z). 

Where  those  matters  have  been  in  dispute,  it  declares,  where 
necessary,  the  rights  and  priorities  as  well  of  the  several  incum- 
brances as  of  any  person  who  has  paramount  claims  on  the 
estate  (a) ;  and,  *after  providing  for  other  incidental  matters,  the 
decree  directs  that  the  necessary  accounts  be  taken,  and,  where 
necessary,  that  rests  be  made  (2>),  and  that  the  amount  due  from  the 
mortgagee  on  account  of  his  receipts  be  applied  first  in  payment  of 
interest  and  then  of  the  principal  of  the  mortgage  security  (c). 

Where  in  a  redemption  action  a  mortgagor  takes  out  a  summons 
under  r.  1  of  Ord.  XV.,  for  proper  accounts,  the  order  must  be 
restricted  to  accounts  of  the  sum  due  by  the  mortgagor,  and  of 
the  rents  due  by  the  mortgagee ;  the  rest  of  the  decree  must  be 
adjourned  {d). 

It  is  also  directed  that  the  amount  due  to  each  mortgagee  in 
respect  of  his  own  debt  be  added  to  whatever  he  may  have  paid  for 
the  redemption  of  preceding  incumbrancers,  together  with  all  sums 


(«)  Matson  v.  Swift,  6  Jur.  646,  M.  R. 

(t)  Close  V.  Phipps,  7  Man.  &  G.  586  ; 
8  Sc.  N.  R.  381 ;  Fraser  v.  Fendiebury, 
10  W.  R.  104,  C.  P. 

(w)  Set.  Dec.  1040,  ed.  14. 

{x)  Sup.  p.  1102. 

(y)  Fiah.  Mtg.  940,  ed.  4. 

{z)  Holmes  v.  Turner ^  7  Ha.  369,  note, 
and  see  form,  Faul&ner  y.  Daniel,  3  ib. 


199,  establishing  judgment  debt ;  Carl&n 
y.  Farlar,  8  Beay.  626 ;  and  see  Set.  465, 
ed.  3. 

(a)  Jones  y.  Griffith,  2  Coll.  207. 

[b)  Seem/,  p.  1191. 

{c)  See  in  Thomeyerofi  y.  Crockett^  2 
H.  L.  0.  246. 

(d)  Clover  v.  Wilts,  ^.  Soc.  60  L.  T. 
382,  V.  0.  Bacon. 
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to  which  the  Court  may  consider  him  to  be  entitled  for  improve- 
ments, or  payments  made  in  respect,  or  for  the  protection,  of  his 
security  or  of  the  estate  (e) ;  and  upon  payment  of  the  sum  thus 
ascertained  to  be  due  by  the  person  whose  turn  it  is  to  redeem, 
the  mortgagee  is  ordered  to  reconvey  the  estate  to  or  according  to 
the  direction  of  such  person  where  a  conveyance  is  necessary,  and 
to  deliver  to  him  all  deeds  and  other  documents  relating  to  the 
estate. 

If  the  money  be  not  duly  paid,  the  defaulter,  if  a  defendant,  is 
generally  foreclosed ;  but  if  he  be  the  plaintiff  in  a  redemption  suit, 
his  action  will  be  dismissed,  and  thereupon  the  mortgagee  becomes 
entitled  to  hold  the  estate  free  from  the  debts  in  payment  of  which 
default  has  been  made. 

But  where  a  sale  has  been  ordered  in  Ueu  of  foreclosure,  the  sale  Sale  in  lieu  of 
takes  place  in  default  of  payment  at  the  appointed  time,  and  the 
produce  being  distributed  amongst  the  incumbrancers  according  to 
their  several  rights  and  priorities,  the  surplus,  if  any,  is  paid  over 
to  the  person  who  was  the  ultimate  owner  of  the  equity  of  redemp- 
tion. 

If  an  estate  (subject  to  a  mortgage)  be  sold  absolutely  imder  an  Crown, 
extent  and  the  money  paid  into  Court,  the  Crown  vdll  not  be 
allowed  upon  motion  to  pay  oflf  the  mortgagee  at  once  without  his 
consent ;  but  a  reference  will  be  ordered  to  ascertain  what  is  due 
on  the  mortgage  (/). 

Where  there  are  several  successive  mortgages  there  must  be  Suoceasive 
separate  redemptions  {g) ;  and  in  such  case  the  second  mortgagee,  °^°  S^S^' 
as  first  assignee  of  the  equity  of  redemption,  acquires  the  rights  of 
the  mortgagor,  and  he  has  therefore  the  first  right  to  redeem  upon 
payment  of  what  is  due  to  the  first  mortgagee,  who,  upon  such 
payment,  is  ordered  to  convey  to  the  second  mortgagee ;  but,  in 
default  of  payment,  the  latter  is  foreclosed.  The  order  to  fore- 
close the  second  mortgagee  must  be  made  before  the  subsequent 
accoimts  are  taken  (A).  The  second  mortgagee  being  thus  removed 
out  of  the  way  by  foreclosure,  an  account  is  taken  of  the  first 
mortgagee's  subsequent  interest  and  costs,  such  subsequent  interest 

{e)  For  form  of  foreclosure  judgment  N.  S.  &  S.  526 ;  Cave  v.  Foulksj  5  L.  J. 

by  consent  without  account,  see  JBoydell  Ch.  206,  M.  R. 

V.  Manby,  9  Ha.  App.  liii.  (A)   WkUbread  v.  Lyall,  8  De  G.  M.  & 

(/)  The  King  v.  Coombet,  1  Pri.  207.  G.  383 ;  2  Jur.  N.  S.  671,  L.  J. ;  JFebster 

iff)   JThittcorth  y.  Mhodes,  20  L.  J.  Ch.  v.  raUeson,  25  Oh.  D.  626,  Kay,  J. 

105,.  L.  C. ;  MadeliffY.  Salmon,  4  De  G. 
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being  calculated  upon  the  ^hole  sum  found  due  from  the  second 
mortgagee,  that  is,  upon  the  principal  interest  and  costs  (t),  and 
upon  payment  thereof  with  the  amoimt  originally  found  due,  the 
third  mortgagee  may  redeem  him,  and  in  default  is  foreclosed  (Is)  ; 
and  this  process  is  carried  on  as  to  all  the  successive  incumbrancers 
until  the  mortgagor  or  ultimate  owner  of  the  equity  of  redemption 
alone  remains,  when  he  may,  in  like  manner,  redeem,  and  in 
default  will  stand  dismissed  or  foreclosed,  as  the  case  may  be,  and 
in  the  latter  case  the  estate  remains  to  the  first  mortgagee  free 
from  all  incimibrances.  ' 

Where  there  are  several  incumbrancers  and  the  mortgagor's 
suit  for  redemption  is  dismissed  (which  is  generally  equivalent  to 
foreclosure  (/)  ),  the  last  incumbrancer  becomes  ^t/a«2  mortgagor,  and 
the  others  become  first  and  subsequent  incimibrancers  according  to 
their  priorities  (m). 

But  the  judgment  also  provides  for  the  case  of  the  second  in- 
cumbrancer redeeming  the  first  and  for  subsequent  account  of 
what  is  due  to  the  second  incumbrancer,  and  so  on,  if  there  be 
several  incumbrancers ;  and  ultimately  the  last  incumbrancer  must 
be  redeemed  by  the  mortgagor,  or,  in  default,  he  will  be  dismissed 
or  foreclosed  as  the  case  may  be. 

And  see  form  of  decree  where  there  are  several  mortgagors  and 
mortgagees  (n) ;  and  where  the  mortgage  money  belongs  in  un- 
equal parts  to  the  plaintiils,  see  (o). 

When  the  mortgagee  has  incumbered  his  mortgage,  redemption 
will  be  decreed  on  payment  into  Court  by  the  mortgagor  of  the 
mortgage  debt  {p) ;  and  upon  such  payment  the  mortgagor  is 
entitled  to  a  conveyance  from  the  mortgagee  and  sub-mortgagee, 
and  delivery  of  the  deeds  at  once,  without  waiting  for  the  accoimtB 
to  be  taken  between  them  (/?).  In  case  of  a  derivative  mortgage 
or  sub-mortgage,  the  judgment  directs  (q)  an  account  of  what  is 
due  to  the  original  mortgagee  or  his  assignee,  and  then  of  what  is 


(•)  mton  V.  Curteit,  19  Ch.  D.  49, 
Fry,  J. 

(A)  Bingham  v.  Kinff,  14  W.  R.  414, 
M.  R. 

(/)  See  inf.  p.  1187  («). 

(m)  Cottingham  y.  E.  of  Shretcabury,  8 
Ha.  637. 

(«)  Higgins  y.  Frankis,  10  Jur.  328 ; 
15  L.  J.  Ch.  329,  V.  C.  Wigram; 
Smeathman  y.  Brayj  15  Jur.  1051,  Yt  C. 


Turner;  Eoltne*  y.  3}umer,  7  Ha.  367; 
Selby  y.  JPbmJret,  1  J.  &  H.  336 ;  3  De 
G.  F.  &  Jo.  695 ;  7  Jur.  N.  8,  835 ;  but 
see  JFattt  y.  Sgmes,  16  Jur.  114,  L.  J. 

(o)  Set.  Deo.  205,  ed.  2. 

(p)  Lytaght  y.  Wettmaeoit,  33  Beay* 
417;  6  Jur.  N.  S.  1142,  L.  J. 

{q)  Daltm  y.  Wilson,  Set.  Bee.  421, 
ed.  3 ;  1151-2,  ed.  4  ;  and  see  Stephmmn 
y.  Green,  ib.  473,  ed.  3;  1163,  ed.  4. 
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due  to  the  derivative  or  sub-mortgagee ;  and  that  upon  payment 
to  the  latter  of  the  sum  due  to  him,  not  exceeding  the  sum  found 
due  to  the  original  mortgagee,  and  on  payment  of  the  residue,  if 
any,  of  what  is  due  to  the  original  mortgagee,  both  of  them  shall 
reconvey  to  the  mortgagor.  In  case  of  default  and  foreclosure  or 
dismissal,  as  the  case  may  be,  after  the  computation  of  the  subse- 
quent interest  and  costs  due  to  the  derivative  or  sub-mortgagee,  he 
is  ordered  to  reconvey  on  payment  of  that  amount  by  the  original 
mortgagee,  and  in  default  of  payment. the  latter  is  foreclosed. 
And  where  the  mortgagee  has  deposited  the  title  deeds  with  a  By  deposit  of 
third  person,  see  form  of  decree  {q),  e         . 

For  the  form  of  decree  where  the  rights  of  redemption  and  fore-  Redemption 
closure  are  united  in  one  person,  see  (r) ;  and  where  the  second  ^ureu'nited 
mortgage  is  not  proved  but  only  an  inquiry  directed,  see  (s).  ^^  ^*°^® 

Where  thereTare  severaV  mortgagees,  and  the  first  is  also  part  Mortgagee 
owner  of  the  equity  of  redemption,  the  judgment  directs  {f)  that  ^f ^^®of 
upon  payment  to  the  first  mortgagee  of  all  that  is  due  to  him  by  redemption, 
the  second,  the  former  shall  convey  the  whole  estate  subject  to  his 
right  to  redeem  the  part  in  the  equity  of  redemption  whereof  he  is 
interested ;  on  default  of  payment  the  second  mortgagee  is  fore- 
closed in  the  usual  manner.  The  owner  of  the  residue  of  the 
equity  of  redemption  redeems  on  payment  of  all  that  is  due,  but 
receives  a  conveyance  only  of  that  part  in  which  he  is  interested. 
But  it  is  suggested,  if  he  ought  to  have  a  conveyance  of  all,  subject 
to  the  right  of  the  first  mortgagee  to  redeem  his  share  of  the  equity 
again  upon  payment  of  a  proportion,  on  the  principle  that  the 
mortgagee  must  be  entirely  redeemed  or  not  at  all,  or  that,  to 
avoid  such  a  circuity,  the  part  owner  of  the  equity  ought  in  the 
first  instance  to  redeem  the  mortgagee  on  payment  of  a  sum  pro- 
portioned to  the  redeemiog  party's  share  (u).  In  case  of  redemp- 
tion by  the  second  or  other  subsequent  mortgagee,  he  is  redeemable 
in  his  turn  by  the  first  mortgagee  being  owner  of  part  of  the 
equity  and  by  the  owner  of  the  residue  of  the  equity  on  payment 
by  each  of  a  part  of  the  mortgage  debt  proportioned  to  his  share, 
and  upon  redemption  the  estate  is  conveyed  to  them  in  the  pro- 
portions in  which  they  are  entitled.     If  the  first  mortgagee  do  not 

{q)  Jb.  {t)  Sambroke  y.  Eanbury^  Seton,  209, 

(r)  Thomeyci^ft  v.  Crockett^  2  H.  L.       ed.  2  ;  1149,  cd.  4.     See  Sober  v.  Kemp^ 

245.  6  Ha.  455.    See  tbe  decree  in  LU>yd  y. 

(«)  Gardner  y.  Boucher,  13  Beay.  68 ;      Douglas,  4  Y.  &  C.  449. 

Duberley  y.  Day,  14  ib,  9.  (u)  Fish.    Mtg.    1040,    ed.   3 ;    044, 

ed.  4. 
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make  the  payment  in  respect  of  his  share  in  the  equity,  the  suit  in 
respect  thereof  is  dismissed,  and  upon  the  like  de&ult  by  the  other 
owner  of  the  equity  he  is  foreclosed. 

Where  a  puisne  mortgagee  of  estates,  distinct  portions  of  which 
have  been  previously  mortgaged  to  several  persons,  seeks  redemp- 
tion and  to  foreclose  the  mortgagor,  he  is  entitled  to  a  judgment 
that  he  may  redeem  both  or  either  of  the  estates.  If  he  redeem 
both  he  may  foreclose  the  mortgagor,  imless  he  also  redeem  both. 
If  he  redeem  but  one,  the  mortgagor  must  redeem  that  one  or  be 
foreclosed ;  and  as  to  that  which  the  plaintiff  does  not  redeem,  his 
suit  will  be  dismissed  (x). 

Where  a  mortgagee  entitled  to  several  securities  has  no  right  to 
tack,  redemption  will  be  directed  according  to  priority  (y). 

Where  there  are  several  owners,  and  some  only  agree  to  a  sale, 
and  the  purchaser,  believing  that  the  entirety  is  bound,  pays  off  a 
mortgage  on  the  property,  the  judgment  will  be  against  the  shares 
of  those  only  who  have  not  concurred  in  the  sale,  and  it  will  provide 
for  partition  in  case  of  redemption  (z).  Where  there  is  a  mort- 
gagee of  the  entirety,  partition  will  be  decreed  subject  to  the 
mortgage  (a).  But  a  power  of  sale  overrides  a  partition  action  (&). 
In  a  partition  action  an  inquiry  as  to  incumbrances  was  directed  to 
clear  the  title  (bb). 

A  tenant  in  common  who  mortgages  his  shard  to  another  tenant 
in  common  thereby  loses  his  right  to  partition  against  his  mort- 
gagee, except  upon  the  terms  of  paying  off  the  mortgage  (c). 

Where  land  is  mortgaged  with  stock  or  other  personal  chattels, 
the  proper  order  is  a  sale  of  the  stock  or  personal  chattels  in 
the  first  instance,  and  the  usual  decree  as  to  the  land  for  the 
deficiency  (d). 

In  case  of  a  mortgage  of  a  policy,  a  trust  being  declared  of  the 
policy  moneys,  but  no  right  to  sell  the  policy  given,  upon  the  death 
of  the  assured  the  judgment  is  simple ;  but  in  a  suit  before  such 
death  the  only  remedy  seems  to  be  foreclosure  (e).  It  follows  that 
in  all  mortgages  of  policies  or  chattels  there  should  be  inserted 
provisions  for  sale. 


(x)  Felly  V.  Tfathen,  7  Ha.  361,  363  ; 
app.  on  another  point,  1  Be  G.  M.  &  Gr. 
16. 

(i/)  Whitegrave  r.  Craddoeky  Set.  439, 
ed.  3  ;  Morgan  y.  Sandy s^  ib.  442. 

(z)  Davies  v.  D.  6  Jur.  N.  S.  1320, 
V.  C.  Stuart. 

(rt)   JFaite  v.  Binglry,  21  Ch.  D.  674, 


V.  0.  Hall ;  see  Swan  v.  S.  8  Pri.  618. 

(A)  Re  Norrii,  W.  N.  1883--66,  C.  A. 

{bb)  Fauthorp  v.  Stocks,  W.  N.  1884— 
118,  Pearson,  J. 

(e)  Oibbe  v.  Haydon,  30  W.  R.  726 
Fry,  J. 

Id)  Set.  402-6,  ed.  3  ;  1092-6,  ed.  4. 

(e)  Dywn  t.  Morris,  1  Ha.  413. 


Bbct.  7.  JUDGMENT  FOR  REDEMPTION.  1181 

In  the  redemption  of  an  annuity  the  principle  of  the  common  Annuity. 
decree  is  applied  (/),  and  for  judgment  in  a  mortgage  of  a  pen-  Pension, 
sion,  see(^). 

Where  one  person  has  mortgaged  his  estate  as  a  surety  for  Surety, 
another,  the  judgment  is  so  framed  as  to  give  the  surety  the  full 
benefit  of  his  rights  against  the  estate  of  the  principal  debtor,  and 
the  right  of  redemption  being  given  to  both,  it  is  ordered  that  if 
the  money  be  paid  by  the  principal  debtor,  the  estate  shall  be  con- 
veyed to  their  respective  owners  ;  but  if  by  the  surety,  both  estates 
are  conveyed  to  him,  and  he,  of  course,  holds  that  which  belonged 
to  his  principal,  subject  to  redemption  by  him ;  if  neither  principal 
nor  surety  redeem  the  equities  of  both,  their  estates  are  fore- 
closed (A). 

But  as  no  relief  will  be  given  against  a  surety  beyond  the 
express  term  of  his  contract,  his  mortgage  of  a  reversionary  interest 
will  not  be  subject  either  to  sale  or  foreclosure  if  its  operation  be 
limited  to  the  application  of  the  proceeds  when  it  falls  into  posses- 
sion (i). 

If  the  mortgagor  be  entitled  to  set  ofiP  in  matters  in  respect  of  Set  off. 
which  he  sues  for  an  account,  the  Court  may  give  him  the  benefit 
of  his  set  off,  and  may  either  make  one  judgment  in  his  suit  and  in 
that  of  the  mortgagee,  or  may  give  a  separate  judgment  for  an 
account  against  the  mortgagee  personally,  or  upon  payment  into 
Court  by  the  mortgagor  of  the  principal  and  interest,  a  judgment 
may  be  given  in  both  causes,  and  the  foreclosure  may  be  suspended 
imtil  both  accounts  have  been  taken  (k). 

(8.)  Redemption  where  several  persona  entitled. 

It  is  in  the  next  place  requisite  to  consider  in  what  method 
redemption  is  to  be  effected  where  there  are  several  parties  entitled. 

Eedemption  will  be  decreed  according  to  the  priorities  of  the 
claimants ;  that  is,  if  there  are  several  mortgagees,  the  Court  will 
decree  in  detail,  that  the  second  shall  redeem  the  first,  the  third  the 
second,  and  so  on  (/). 

(/)  Moore  v.  Bmoe ;  ByM  y.  Vivian^  (•)  Stamford,  ^.  Banking  Co.  v.  Ball, 

Set.  480,  ed.  3.  4  Do  G.  F.  &  J.  310  ;  8  Jar.  N.  S.  420 ; 

{g)  Jamet  y.  Ellis,  19  W.  R.  319.  31  L.  J.  Gh.  143. 

(A)  Be€kett  t.  MieklethwatU,  6  Madd.  {k)  Loddy,  Lydall,  1  Ha.  333. 

199;  Set.  Dec.  417,  ed.  3;  Aldicorth  y.  (I)  Arekdeaeon  y.  Bowet,  M'Cl.  153; 

Robinaon,  2  Beay.  287.  3  Mer.  216,  n. ;  and  see  Bamsbottom  y. 

TTallit,  App.  Coote,  Mtg.  ed.  3,  p.  676. 
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Tenant  for 
life  and 
remainder- 
men. 


Bedemption 
of  land  tax. 


Bedemption 
hy  creditors. 


Contribution 
between 
tenant  for 
life  and  re- 
mainderman. 


Apportion- 
ment of  oat- 
standing 
estate. 

Tenant  for 
life  to  keep 
down  interest. 


Payments  by 
teiumt  for 
life. 


If  the  equity  of  redemption  be  limited  to  uses,  the  remainder- 
man mjiy  bring  his  action  to  redeem  (m) ;  but  he  must  give  the 
first  tenant  for  life  and  intermediate  remaindermen  an  option  of 
redeeming  according  to  their  priorities  (n). 

In  like  manner  where  a  tenant  of  a  particular  estate  has  re- 
deemed the  land  tax  under  42  Geo.  III.  o.  116,  the  remainderman, 
on  coming  into  possession,  can  compel  the  parties  entitled  to  the 
charge  to  accept,  at  any  time,  the  payment  or  transfer  of  the  money 
or  stock  paid  or  given  as  the  consideration  for  the  redemption, 
with  the  arrears  of  interest  (o). 

And  if  creditors  come  in  to  redeem,  they  must  make  the  persons 
legally  entitled  to  the  equity  of  redemption,  such  as  executors  or 
the  trustee  of  a  bankrupt,  parties  to  their  action  (p). 

It  was  formerly  the  rule,  that  a  remainderman  or  reversioner 
could  compel  the  tenant  for  life  to  contribute  to  the  redemption  (^), 
and  that  the  tenant  for  life  should  pay  one-third,  and  the  remain- 
derman two-thirds  (r) ;  and  in  one  case  it  was  decreed  that  the 
tenant  for  life  should  contribute  two-fifths,  and  the  remainderman 
three-fifths  (s).  The  usual  course  now  is  a  reference  to  chambers 
to  state  the  amount  of  contribution  (/). 

Where  a  tenant  for  life  and  remaindermen  are  entitled  to  out* 
standing  estate,  e.  g.y  a,  mortgage  debt  and  arrears  of  interest,  the 
amount,  when  received,  must  be  apportioned  as  in  (t*). 

The  tenant  for  life,  however,  can  only  be  compelled  to  keep 
down  the  interest  during  his  life  (x)  ;  but  if  the  tenant  for  life 
refuse  to  redeem,  the  remainderman  may,  by  redeeming  the  mort- 
gage, and  ejecting  the  tenant  for  life,  and  taking  possession  of  the 
profits,  or  by  bringing  an  action  of  foreclosure,  compel  the  tenant 
for  life  to  come  in  and  contribute,  or  give  up  the  possession  of  the 
estate  (y). 

If  the  tenant  for  life  pay  oS.  head  rents,  he  has  the  first  charge 


(m)  See  Corbett  y.  Barker ^  1  Anst.  138 ; 
3  ib.  755;  and  sup.  p.  1166  {cC). 

(n)  ItaffeUj  v.  King^  1  Keen,  618. 

(o)  Cousens  V.  Harris f  17  L.  J.  Q.  B. 
273. 

(p)  Barnard.  Ch.  33. 

(q)  Hayes  v.  H.  1  Cha.  Ca.  224 ; 
Cornish  v.  Mew,  ib.  271 ;  Cli/atv.  Satteson, 
1  Vem.  404 ;  Ballet t  v.  Sprainger,  Pre. 
Ch.  62 ;  Bowel  v.  JFallet/,  1  Rep.  in  Ch. 
116  ;  and  see  3  Anstr.  757. 

(r)  Bowel  v.  Walley,  sup. 


(s)  James  v.  Saks^  2  Vem.  268 ;  Pre. 
Ch.  44. 

{t)  1  Pow.  Mtg.  by  Cov.  314  a. 

(u)  Wilkinson  y.  Duncan^  23  Beavan, 
469 ;  and  Barl  of  ChesterJieWs  Trusts,  24 
Ch.  D.  643,  Chitty,  J. 

(x)  White  y.  W.  9  Vea.  660 ;  and  see 
sup.  p.  966  {q) ;  Long  y.  Harris^  1  Jnr. 
N.  S.  913,  V.  C.  Stuart;  Shore  y.  S.  4 
Drew.  501. 

(y)  See  3  Anstr.  767. 


Sbot.  8. 


WHERE  SEVERAL  PERSONS  ENTITLED. 
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on  the  inheritance  (2) ;  also  if  he  pay  arrears  of  rents  due  by  a 
former  tenant  for  life  who  died  insolvent  (a) ;  and  principal  money 
paid  ofiE  by  the  tenant  for  life  is  a  charge  on  the  inheritance  (6) ; 
but  charges  on  the  life  estate  paid  off  out  of  the  inheritance  are 
set  off  against  the  claim  of  the  estate  for  life  against  the  inherit- 
ance (6).  Expenses  out  of  income  of  an  infant  tenant  for  life's 
estate  for  the  benefit  of  the  inheritance  is  a  change  on  it  (bb). 

Where  portions  are  appointed  by  a  tenant  for  life  under  a  Several 
power,  the  appointees  are  postponed  to  a  mortgagee  of  the  tenant  tenant  tor 
for  life  (c) ;  but  charges  allowed  by  the  tenant  for  life  to  fall  into     ®' 
arrear  are  preferred  to  changes  created  by  the  tenant  for  life  on  his 
life  estate  (rf).     Where  a  tenant  for  life,  not  having  power  to 
jointure  and  raise  portions,  affected  to  do  so,  his  life  estate  was 
held  not  to  be  charged  with  them,  because  such  was  not  the 
intention  of  the  parties  (e). 

Subsequent  mortgagees  cannot  redeem  without  making  the  Subsequent 
mortgagor,  or  his  heir,  a  party  to  the  action  (/) ;  and  if  the  heir  S^eemS^ 
be  not  within  the  jurisdiction  of  the  Court,  the  cause  cannot  pro- 
ceed, because  the  decree  is,  that  the  second  mortgagee  shall  redeem 
the  first,  and  the  mortgagor,  or  his  heir,  shall  redeem  the  second  or 
be  foreclosed  {g)>  This  principle  is  carried  so  far,  that  if  a  man 
mortgage  an  entire  estate  to  A.  which  on  the  death  of  the  mort- 
gagor, devolves  on  two  different  persons,  and  one  of  those  persons 
mortgages  his  part  to  another,  and  the  mortgagee  of  that  part 
bring  his  action  to  redeem,  he  must  make  not  only  the  first 
mortgagee,  and  his  own  immediate  mortgagor,  but  also  the 
owner  of  the  other  share,  parties  to  the  action,  because  he  must 
redeem  the  first  mortgagee  in  toto  (A),  and  the  other  party,  so  far 
as  respects  part  of  the  estate,  is  standing  in  the  place  of  the  original 
mortgagor  (t). 

If  two  estates  are  comprised  in  one  mortgage,  and  the  equities  Two  estates 
of  redemption  devolve  on  different  persons,  the  equitable  owner  of  "^  "mortgage. 


(ft)  Hill  y.  Browne,  I  Dru.  426; 
Debney  v.  Eckett,  4  Jur.  N.  S.  805,  V.  C. 
Stuart. 

(a)  Shanhaw  y.  Oibba,  Eay,  333 ;  18 
Jup.  330. 

(b)  BolphiA  y.  Aylward]  4  L.  R.  H.  L. 
486.     See  tup.  p.  710. 

(bb)  Marqueta  of  Bute  y.  Bf^der,  W.  N. 
1884—179,  V.  C.  Baoon, 

(c)  Murtt  y.  IT.  16  Beay.  372;  22 
L.  J.  Gh.  638. 

(d)  Fitgmaurice  y.  Mutph^f  8  Ir.  Gh. 


R.  363. 

(e)  Ford  y.  Tynte,  2  De  G.  J.  &  Sm. 
557;  llJur.N.  S.402,  L.J.;  affizming 
2  H.  &  M.  319. 

{/)  Fell  y.  Broum,  2  Bro.  0.  C.  276 ; 
Bamtbottom  y.  Wallis,  -^PP*  Ck>ote,  Mtg. 
ed.  3,  p.  57(X 

(jr)  See  tup.  ;  and  see  Balk  y.  Clinton, 
12  Yes.  48  ;  JFoodeoek  y.  Mayne,  cited  ib, 
59  ;  Bamtbottom  y.  TTttUit,  tup. 

{h)  12  Ves.  61. 

(i)  Balk  y.  Clinton,  tup. 
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one  estate  cannot  maintain  his  aotion  for  redemption  without 
making  the  equitable  owner  of  the  other  estate  a  party  to  the 
suit  {k)y  and  the  same  rule  applies  to  two  distinct  mortgagee  of 
difPerent  estates  for  different  sums  to  the  same  mortgagee,  and 
a  subsequent  severance  of  the  equity  of  redemption  of  thd 
estates  (/). 


On  asflign- 
ment  by 
mortgagor. 


Reoonvejance 
should  be 
made  bj  in- 
doraement. 


Presumptioii 
of  reconyey- 
ance. 


(9.)  Reconveyance  avd  delivery  of  possession. 

On  redemption  the  mortgagee  is  bound  to  execute  a  reconvey- 
ance, unless  it  contain  incorrect  recitals  {m)  ;  but  if  there  are  no 
recitals  at  all,  he  must  execute  it  at  the  peril  of  costs  (m). 

Where  the  mortgagee  has  notice  of  a  prior  equitable  right  in  a 
person  claiming  under  the  mortgagor,  he  may  refuse  to  reassign 
the  legal  estate  to  the  mortgagor  or  a  puisne  incumbrancer  without 
the  consent  of  the  owner  of  the  prior  right  (w). 

Whenever  circumstances  will  permit,  a  reconveyance  should  be 
made  by  indorsement,  not  only  for  the  sake  of  brevity,  but  in 
order  that  when  the  mortgage  deed  is  produced  it  shall  necessarily 
bear  with  it  the  evidence  of  the  reconveyance,  for  otherwise  the 
reconveyance  maybe  lost,  and  great  diflBculty  may  be  found  in 
proving  that  the  debt  was  ever  paid  (o).  As  the  execution  of  the 
reconveyance  is  the  natural  and  necessary  consequence  of  the 
mortgage  debt  being  discharged,  it  should  not,  when  endorsed  and 
when  there  have  been  no  intermediate  dealings  with  the  title, 
contain  any  recitals,  but  should  merely  reconvey  the  estate  in  con- 
sideration of  the  money  (o). 

Where  the  original  possession  is  accounted  for,  a  conveyance  or 
reconveyance  is  not  to  be  presumed  from  length  of  possession, 
unless  the  jury  are  satisfied  that  it  had  actually  been  executed  (/?). 


(10.)  Delivery  vp  of  the  title  deeds. 

On  redemption  the  mortgagee  must,  as  a  general  rule,  deliver  up 
all  the  title  deeds  to  the  mortgagor,  including  all  that  have  been 
executed  between  the  original  mortgage  and  the  final  order  (^), 
and  aU  copies  of  the  mortgage  or  deed  of  transfer  (r). 


{k)  CholmondeUy  v.  Clinttmj  2  J.  &  W. 
133. 

(/)  1  Dan.  Ch.  216,  ed.  6;    and  see 
sup.  p.  909. 

(»«)  Hartley  v.  Burton,  3  Oh.  365. 

(«)  Banks  v.   Whittall,  1  De  G.  &  8. 
642 ;  17  L.  J.  Ch.  14,  362. 


(o)  2  Dav.  Cony.  p.  828,  ed.  3 ;  278, 
ed.  4. 

{p)  Doe  T.  Bsed,  6  B.  &  Aid.  233. 

{q)  Hudson  T.  Malcolm^  10  W.  B.  720, 
Ezo. 

ir)  Re  Wade,  17  Ch.  B.  348,  Jeflsel, 
M.  R. 


Sbot.  10.  DELIVERY  UP  OF  TITLE  DEEDS.  1 185 

Where  in  an  aotion  by  a  mortgagee  to  enforce  a  mortgage  debt, 
the  defendant  has  paid  the  amount  claimed  into  Court,  he  cannot 
obtain  a  delivery  of  the  title  deeds  to  him  on  payment  into 
Court  of  the  amount  claimed  for  costs.     Ord.  L.  r.  8  does  not 

« 

apply  (*). 

But  where  the  mortgagee  has  settled  his  mortgage  and  trans-  Settlement  of 
ferred  it  by  the  same  deed  on  the  trust  of  the  settlement,  the  debt, 
custody  of  the  deeds  relating  to  the  settlement  will  be  retained 
by  the  mortgagees,   they  convenanting  for  production    at  the 
mortgagor's  expense  {t). 

A  mortgagee  is  not  bound  to  convey  the  legal  estate  in  the  Person  with 
mortgaged  property  and  to  deliver  up  the  title  deeds  to  a  person  Sitereat. 
from  whom  he  has  accepted  payment  of  principal,  interest,  and 
costs,  if  that  person  has  only  contracted  to  purchase  a  part  of  the 
mortgaged  estate  and  has  not  accepted  the  title  (w).  On  tender  by 
a  person  having  a  partial  interest  giving  a  right  to  redeem,  the 
mortgagee  is  bound  to  convey ;  but  the  conveyance  should  reserve 
the  equities  of  the  other  persons  interested  (if). 

Where  several  mortgages  upon  distinct  estates  have  been  trans-  Several 
ferred  by  a  single  deed,  one  of  the  mortgagors  who  comes  to  redeem  ^'^ffi 
singly  is  entitled  to  have  the  deed  of  transfer  delivered  to  him  upon  ®****®®- 
his  covenanting  to  produce  it  (y). 

Where  the  mortgagee  reconveys  only  part  of  the  estate,  and  is  Where  mort- 
entitled  to  retain  the  deeds  by  virtue  of  his  absolute  title  to  the  toSe^eat- 
greatest  part  of  the  property,  he  ought  also  to  covenant  with  the  ^  P"** 
redeeming  party  for  production  (s). 

,   When  the  estate  has  been  sold  in  a  suit  and  the  money  has  been  PorohaeeT'B 
paid  into  a  general  account,  the  purchaser  is  entitled  to  insist  upon  ^rods*^  *^* 
the  delivery  to  him  of  the  title  deeds  before  any  dealings  take 
place  with  the  purchase-money  (a). 

It  is  usual  for  the  mortgagee  to  be  prepared  with  an  affidavit  of  Affidavit  of 
the  documents  to  be  delivered  up  in  case  of  redemption,  and  the  ^<><^°^®^*»- 
mortgagor  may  require  the  affidavit  at  his  own  expense ;  but  he 
should  give  previous  notice  to  the  mortgagee  of  his  intention,  and 
in  case  of  his  neglect  to  do  so  and  of  the  non-production  of  the 
affidavit,  a  new  day  must  be  fixed  for  payment  (6). 

(«)  Morgan  t.  OreatreXy  W.  N.  1884—  13  L.  J.  Gh.  239. 
2,  Butt,  J.  (z)  TaU$  v.  Plumbe,  2  Sm.  ft  G.  174. 

{t)  Dobwn  T.  Zand,  4  De  G.  &  Sm.  (a)  FowUr  v.  Seott,  W.  N.  1871—248, 

675  ;  14  Jnr.  288.  V.  C.  Wiokena. 

(u)  Fearu  ▼.  Jform,  6  Ch.  227.  (*)  Weeks  v.  StourUm,  11  Jnr.  N.  S. 

(y)  Capper  y.  TerringUm,  1  OHl,  103 ;  278,  V.  G.  Kindersley. 
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of  title 
deed«. 


The  rights  and  liabilities  of  the  parties  where  the  title  deeds 
have  been  lost  or  are  not  forthcoming,  have  been  already 
explained  (c). 


Vor  proof. 


Copies  in 
poeeeflrion  of 
mortgagor. 


Production 
of  other  doon« 
mentfl  besides 
deed. 


Statute  of 

Limitations 

pleaded. 


Where  trusts. 


(11.)  Production  of  title  deeds. 

In  a  redemption  suit  the  mortgagee  may  be  ordered  to  produce 
the  deed  at  the  hearing  for  the  purpose  of  proof ;  but  the  mort^ 
gagor  will  not  be  allowed  to  see  it  for  any  other  purpose,  or  to 
have  it  left  with  the  oflSioer  of  the  Court  (rf).  Production  before  the 
examiner  for  the  purpose  of  proof  may  also  be  ordered  (c),  without 
prejudice  to  the  question  as  to  production  at  the  hearing. 

The  mortgagor,  who  has  retained  copies  of  the  title  deeds  for  his 
own  purposes  and  not  as  trustee  for  the  mortgagee,  cannot  excuse 
himself  from  production  on  the  ground  of  any  duty  towards  the 
mortgagee  (/) ;  nor  can  he  take  advantage  of  the  mortgagee's 
privilege  and  thereby  avoid  giving  evidence  of  the  contents  of  the 
mortgage  (g). 

A  mortgagee,  who  is  ordered  to  produce  a  deed,  must  produce 
everything  which  depends  upon  it  (A).  Therefore,  in  a  suit  to  set 
aside  a  conveyance  of  an  equity  of  redemption,  it  was  held  that  the 
defendant  must  with  the  deed  produce  a  receipt  for  the  mortgage- 
money  which  he  had  obtained  after  the  date  of  the  conveyance. 

If  a  mortgagee  plead  the  Statute  of  Limitations  (t)  he  is  in 
the  same  position  as  to  the  liability  to  produce  lus  deeds  as  any 
other  defendant  who  cannot  shelter  himself  under  a  mortgage 
title. 

If  a  mortgagee  take  a  conveyance  of  the  equity  of  redemption 
from  a  trustee  with  notice  of  the  trust,  he  must  produce  the  con* 
veyanoe  in  a  suit  by  the  cestuia  que  trust  for  redemption,  though 
one  of  the  trusts  was  for  sale  (k). 


(12.)  Costs  on  higher  or  loicer  scale  (/). 

The  scale  of  taxation  in  a  mortgage  suit  is  regulated  by  the 
amoimt  due  at  the  commencement  of  the  litigation,  and  not  the 


(c)  Sup,  p.  816. 

(d)  Beaumont  v.  Foster^  6  L.  J.  N.  S. 
Ch.  4,  M.  R. ;  McComb  v.  ,  t^.  2, 

H.R. 

{e)  Sparke  v.  Montriou,  1  Y.  &  C.  103, 

Exc. 

(/)  Eervey  v.  Ferrers^  4  Beav.  97. 


(j)  Manton  v.  Botcnes,  1  A.  &  E.  31. 

(A)  Jom»  T.  /.  Kay,  App.  vi. 

(i)  Parkinson  v.  Chambers^  1  E.  &  J. 
72 ;  and  see  Jonet  y.  J.  tup, 

(k)  Smith  V.  Barnes,  1  Eq.  66;  11  Jur. 
N.  S.  924,  V.  0.  Wood. 

(/)   Ord.  LXV.  r.  27. 
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amount  of  the  original  debt  (w) ;  and  in  administration  suits,  by 
the  gross  value  of  the  estate  to  be  administered  (n) ;  but  the  value 
of  the  equity  of  redemption  is  only  estimated,  not  that  of  the 
entire  mortgaged  estate  (o) ;  and  if  the  real  value  turns  out  to  be 
less  than  the  higher  scale,  in  consequence  of  a  sale  by  the  mort- 
gagee, the  scale  will  be  reduced  accordingly  (o). 


(13.)  Dismissal  of  the  action  for  redemption. 

The  suit  for  redemption  will  be  dismissed  on  motion  of  course, 
upon  production  of  the  certificate  of  the  amount  due,  and  of  an 
affidavit  of  attendance  and  non-payment  of  the  money  (q),  even 
though  after  the  time  fixed  for  payment  the  mortgagor  have  ten- 
dered the  principal  and  interest,  with  an  additional  sum  for  interest 
to  the  day  of  tender  (r).  But  the  special  circumstances  seem  to 
make  it  proper  in  such  a  case  to  move  upon  notice. 

Dismissal  of  the  suit  to  redeem  by  reason  of  the  non-payment 
of  the  money,  or  for  any  other  cause  than  for  want  of  prosecution, 
operates  as  a  judgment  of  foreclosure  («).  But  if  a  suit  to  redeem 
an  equitable  mortgage  be  dismissed  against  the  mortgagor  (0^  it 
has  not  the  effect  of  a  foreclosure. 


(14.)  Generally. 

In  a  suit  for  redemption,  the  plaintiff  pays  his  own  costs,  and 
the  defendant  adds  his  to  his  mortgage  debt. 

Where  taxation  of  the  costs  of  the  mortgagee  is  sought  after  Taxation  of 
payment,  the  application  must  be  against  the  mortgagee,  and  not  *^**' 
against  his  solicitor  {u). 

In  the  decree  for  redemption,  the  costs  of  a  prior  foreclosure  suit 
must  be  provided  for  (x). 


(m)  Cotter$ll  v.  Stratton,  17  Eq.  643 ;  9 
Ch.  514. 

(«)  lUeeeU  JEaiaU,  2  Eq.  609,  M.  R. 
(o)  Be  Sanderaon,  7  Ch.  D.  177,  Jessel, 

H.  R. 

{q)  Stuart  v.  TForraU,  1  Bro.  C.  C. 
681  ;  Proctor  v.  Oates,  2  Atk.  140  ;  iV«<7- 
9ham  V.  Gray,  2  ib.  287. 

(r)  Faulkner  v.  Bolton,  7  Sim.  319;  tbe 
report  in  4  L.  J.  N.  S.  Ch.  81,  is  in- 
conoot. 


(«)  Ckolmleff  y.  Oxford,  2  Atk.  267; 
Bishop  of  Wineheeter  v.  Faine,  11  Ves. 
199;  Mansard  v.  Hardy,  18  t*.  460; 
Inman  v.  Wearing,  3  Do  G.  &  S.  734. 
See  Woody.  Surr,  19  Beav.  661. 

(t)  Marshall  v.  Shrewsbury,  10  Ch. 
260. 

(«)  Be  Abbott,  4  L.  T.  N.  S.  676, 
M.  R. 

(x)  Ainsworth  y.  Boe,  14  Jor.  874, 
ll.  R. 


^ 
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A  mortgagor  is  not  entitled  to  a  decree  for  redemption  in  an 
action  -which  impeaches  the  mortgage  securities  and  contains  no 
prayer  for  redemption  (y).  But  such  rule  does  not  apply  where 
the  issues  are  not  merely  mortgage  or  no  mortgage,  but  wheUier 
the  defendant,  by  means  of  his  acts  subsequent  to  the  impeached 
mortgage,  had  ceased  to  be  mortgagee,  and  had  become  absolute 
owner  (y). 

Similarly  where  a  mortgagee  sets  up  a  title  adverse  to  the  mort- 
gage, he  cannot,  when  he  fails,  fall  back  on  the  mortgage  and 
claim  the  advantages  of  a  mortgagee  (z). 

If  the  mortgagee  be  the  personal  representative  of  the  mort- 
gagor, and  the  action  is  properly  framed,  the  Court  will,  in  a 
redemption  suit  by  the  heir  of  the  mortgagor,  decree  repayment  to 
him  out  of  the  personal  estate,  in  a  due  course  of  administration  («). 

In  the  Lands  Clauses  Consolidation  Act,  special  provisions  are 
contained  for  redeeming  mortgages  affecting  lands  purchased  under 
the  powers  of  the  Act,  which  enable  the  company  purchasing,  on 
refusal  of  the  mortgagee  to  convey,  or  on  his  default  in  making  a 
good  title,  to  pay  the  money  into  Court,  and  execute  themselves  a 
deed  poll,  which  is  to  operate  as  a  conveyance  (6). 

Conveyance  by  the  mortgagor  to  the  mortgagee  of  the  equity  of 
redemption  is  a  defence  to  an  action  of  redemption  (c).  An  agree- 
ment by  mortgagor  to  give  up  the  equity  of  redemption,  is  not 
binding  unless  in  writing,  by  virtue  of  the  Statute  of  Frauds. 
But  a  parol  agreement  between  several  mortgagees,  having  de- 
ficient securities,  with  the  executors  of  a  deceased  mortgagor,  to 
receive  each  a  rateable  payment  out  of  the  assets  in  satisfaction  of 
their  respective  debts,  is  good,  and  is  not  vitiated  by  the  fact  of 
the  agreement  also  providing  that  the  several  equities  of  redemp* 
tion  shall  be  haired  and  extinguished  {d). 


(y)  National  Bank  of  Australasia  t. 
United,  ^.  Co.  4  App.  C.  391. 

{z)  Incorporated  Soc.  v.  Richards,  1  Dr. 
&  W.  334. 

(a)  LhydY,  Wait,  1  Ph.  61. 


(*)  8  &  9  Vict.  c.  18,  89.  108,  109. 
See  more  at  large,  inf.  p.  1253. 

{c)  Hoicells  V.  Wilson,  34  L.  J.  593, 
Ch.  M.  R. 

(<Q  Massey  y.  Johnson,  1  Exc.  241 ;  17 
L.  J.  Exc.  183. 
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1.  Mortgagee  in  possession    .         ...         .         .         .1189 

2.  Annual  rests ,  1191 

3.  Allowances 1197 
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5.  Mala  fides  of  mortgagee ib. 

6.  As  to  ships 1203 

7.  Account  bifiding  on  subsequent  incumbrancers     .         .  1204 

8.  Generally 1205 

(1.)  Mortgagee  in  possession. 

Whether  the  action  be  brought  by  the  mortgagor  for  redemp-  Aooouota 
tion,  or  by  the  mortgagee  for  foreclosure,  the  order  of  the  Court  is, 
that  it  be  referred  to  chambers  to  take  an  account  of  principal, 
interest,  and  costs,  due  to  the  mortgagee.     But  if  the  reference  be 
made  on  application  of  the  mortgagor,  imder  the  remedial  Act  of 
7  Geo.  II.  c.  20(a),  he  will  be  considered  bound  by  the  sum  Except  under 
charged  in  the  action  by  the  mortgagee,  and  it  will  not  be  open  to  \  ^'  ^^' 
the  chief  clerk  to  admit  evidence  to  the  contrary  (J). 

The  usual  decree  of  the  Court  is,  that  an  account  shall  be  taken  Wilful 
of  what  the  mortgagee  has  received,  or  might  have  received,  if  it 
had  not  been  for  his  wiUul  ((?)  default  {d) ;  and  any  sums  received 
subsequent  to  the  decree  must  be  brought  into  the  account  (<?), 
although  the  decree  does  not,  in  words,  extend  to  future  rents ; 
a  judgment  creditor  in  possession  imder  an  elegit  must  accoimt 
in  the  same  manner  as  a  mortgagee  in  possession  (/) ;  but  it  must 

(a)  Sup,  p.  762.  Chaplin  t.  Toung^  33  Beav.  330 ;  Botoe 

{b)  Jffuaon  y.  Seicson,  4  Yes.  105.  v.  Wood,  2  J.  &  W.  636,  638  (as  to  a 

(e)  Brandon  v.  B.  10  W.  E.  287,  V.  C,  businesB). 
Kindersley;  Set.  Deo.  382,  ed.  3 ;  1076,  {e)  Buhirode  v.  BradUy,  3  Atk.  582. 

ed.  4.  (/)  BuU  V.  Faulkner,  17  L.  J.  Ch.  23 ; 

{d)  Williams  v.  Ftiee,  1  S.  &  S.  581  ;  1  De  G.  &  Sm.  685 ;  tup.  p.  68  (i). 
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be  remarked  that  it  is  not  every  interference  with  the  management 
of  an  estate  by  a  mortgagee,  that  will  make  him,  for  all  piirposes, 
a  mortgagee  in  possession  {g). 

A  decree  for  wilful  default  is  ordered  against  a  mortgagee  in 
possession,  although  there  is  no  charge  or  proof  (h)  ;  and  this  is 
said  to  be  the  only  instance  in  which  the  Court  directs  an  account 
in  this  form  without  a  special  case  (»),  although  a  purchaser,  whose 
purchase  has  been  set  aside  and  ordered  to  stand  as  a  security,  is 
within  the  rule  (Ar). 

Such  a  decree  extends  to  the  proceeds  of  sale  (/) ;  but  no 
question  can  be  raised  thereunder  as  to  the  validity  of  sale  or  the 
adequacy  of  price  (/). 

Where  a  mortgagee  enters  into  possession  as  tenant  for  life,  or 
in  the  real  or  supposed  character  of  purchaser,  or  as  agent  or 
trustee  for  the  mortgagor,  or  in  another  character  than  mortgagee, 
the  direction  as  to  wilful  default  is  omitted  {my. 

So  where  possession  was  taken  under  a  forfeiture  and  not  a£  a 
mortgagee  {n), 

A  solicitor  who  pays  off  a  mortgage  due  from  his  client,  and 
afterwards  receives  the  rents  of  the  mortgaged  property,  will  be 
treated  as  an  agent,  and  cannot  be  charged  with  wilful  default  (o). 

But  where  a  mortgagor  is  in  possession  under  an  attornment 
clause,  the  mortgagee  must,  as  to  subsequent  incumbrances,  be 
treated  as  a  mortgagee  in  possession,  and  accountable  as  such  for 
the  rent  {p). 

A  mortgagee  is  accountable  for  whatever  is  received  by  those  to 
whom  he  transfers  possession  under  an  arrangement  inoperative  to 
transfer  title  and  in  derogation  of  the  rights  of  the  mortgagor  {q). 

No  act  of  the  first  incumbrancer  with  the  legal  estate,  though 
purporting  to  be  in  exercise  of  his  rights,  unfair  or  injurious  to 


(^)  Per  Wigram,  V.  C.  in  Faulkner  v. 
Daniel,  3  Ha.  220. 

(h)  Mayer  y.  Murray,  8  Ch.  D.  424, 
Jessel,  M.  B. ;  explaining  Job  t.  /.  6  ib, 
662,  Jessel,  M.  B. 

(t)  Kentinytan  v.  Bouperie,  7  De  G. 
M.  &  a.  166 ;  1  Jut.  N.  S.  681,  L.  J. 
Turner. 

{k)  Adama  y.  Sworder,  2  De  G.  J.  & 
S.  44 ;  10  Jur.  N.  S.  140. 

(/)  Mayer  y.  Murray,  sup. 

(m)  Keruinytm  y.  Bouverie,  sup,;  Par^ 
kinwn  y.  Sanbury,  2  De  G.  Jo.  &  Sm. 
462 ;  2  L.  B.  H.  L.  1 ;  13  W.  B.  331, 


L.  J. ;  distinguishing  Neeeom  y.  Clarkeon^ 
2  Ha.  163 ;  and  see  O'Connelly.  O'CaU 
Icghan,  16  Ir.  Ch.  31. 

(n)  Blennerhaeeett  y.  Day,  2  Ba.  &  Be. 
106,  126. 

(o)  Ward  y.  Carttar,  26  Beav.  171 ;  1 
£q.  29. 

{p)  Be  Stockton  Iron  Furnace  Co,  10 
Ch.  D.  336,  C.  A.;  hut  see  contra^ 
Stanley  y.  Grundy,  22  Ch.  D.  478, 
Bacon,  C.  J. 

{q)  National  Bank  of  AuetrdUuia  y. 
United,  #<;.  Co,  4  App.  C.  391. 
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Buooeediog  inoumbrancers,  Tvill  be  allowed  to  prejudice  the  rights  of 
the  latter.  Thus  (r)  if  the  first  mortgagee  permit  the  mortgagor  to 
receive  the  profits  without  requiring  interest,  that  interest  shall  not 
affect  the  land  as  against  the  second  mortgagee,  so  as  to  keep  him 
out  longer  than  if  it  had  been  duly  paid.         .   .  , 

Where  the  mortgagee  is  in  possession  of  part  and  the  mortgagor  Possesaioii  of 
of   the  rest,  the  mortgage   is  not  to  be  held  in  possession  con- 
structively  of  the  whole  as  to  subsequent  incumbrances  («),  and 
there  is  no  default  as  to  the  rest  (t). 

A  judgment  creditor  in  possession  under  an  elegit  is  not,  it  Jnd^ent 
seems,  accountable  for  wilful  default  as  between  liimself  and  other  under  elegit, 
incumbrancers  in  respect  of  rents  which  he  has  permitted  the  owner 
to  receive  before  any  proceedings  have  been  taken  (w). 

The  mortgagee  in  possession  is  bound  to  act  as  a  provident  UnfiniBhed 
owner,  and  he  will  be  liable  for  wilful  default  if,  being  in  posses-  ^' 

sion  under  a  mortgage  of  unfinished  leasehold  buildings,  he  neither 
sells  the  property  nor  completes  the  buildings,  whereby  the  leases 
are  forfeited  (a*). 

Where  the  debt  far  exceeds  the  value  of  the  property,  and  the  Accounts 
accounts  are  useless,  the  mortgagor  is  still  entitled  to  the  accounts;  asked, 
but,  that  the  mortgagee  may  fix  him  with  the  expense  of  the 
accounts  if  vexatiously  asked,  the  order  must  be  prefaced  that  the 
accounts  are  given  at  the  request  of  the  mortgagor  (y). 

(2.)  Annual  rests. 

The  mortgagee  is  subject  to  an  account  from  the  time  he  takes 
possession.  The  usual  mode  (2)  of  taking  accounts  against  the 
mortgagee  in  possession  is  to  set  the  total  amount  of  rents  and 
profits  received  by,  or  foimd  to  be  chargeable  to,  him  against  the 
whole  amount  due  upon  the  mortgage  debt,  viz.,  in  discharge  suc- 
cessively of  the  interest  of  the  mortgage  debt,  and  of  money 
advanced  for  costs  and  improvements,  and  then  of  the  principal  of 
the  same  moneys  (a). 

(r)  B$ntham  t.  Saineourt,  1  £q.  Ca.  O'Brien  y.  Makon,  ib.  306  ;  but  see  tup, 

Abr.  320.  p.  68. 

(»)  Exp.  Soonum,  10  Eq.  68,  V.  0.  {x)  Ftrry  v.    WaXker,   24  L.  J.  Oh. 

Baoon.    See  Soar  ▼.  Do/^y,   16  Beav.  319 ;  1  Jur.  N.  S.  746 ;  3  Eq.  B.  720, 

166.  V.  C.  Stuart ;  appealed  on  other  points. 

(0  SxmmvM  V.  ShirUy^  6  Oh.  D.  173,  (y)  Tayhr  v.  Movtyn,  25  Oh.  D.  48, 

Fry,  J.  0.  A. 

(m)  HoUm    T.   Lloyd,    1    MolL    30 ;  (z)  Pow.  Mort.  968,  ed.  6. 

M'Donnell  y.  WaUhe^  2  Dm.  &  W.  262 ;  (a)  Wehh  y.  Borke,  2  Soh.  &  Lef.  661. 
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Although  interest  is  in  arrear  when  possession  is  taken,  if  there 
has  been  a  sale  of  part  of  the  premises,  the  surplus  proceeds  of  the 
sale,  after  payment  of  interest  and  costs,  are  applicable  in  discharge 
of  an  equivalent  amount  of  the  principal,  and  the  accounts  are  con- 
tinued on  the  footing  of  the  diminished  principal  (i). 

Where,  in  accounts  of  real  estate,  the  receipts  of  the  mortgagee 
exceed  the  interest  of  the  mortgage  debt,  the  annual  surplus  is 
applicable  in  reduction  of  the  principal  (c). 

This  is  called  taking  the  accounts  with  rests. 

But  the  chief  clerk  must  not  take  annual  rests  of  rents  received, 
unless  specifically  directed  by  the  decree  (d) ;  and  where  directions 
are  omitted  they  cannot  be  directed  in  chambers  under  15  &  16 
Vict.  c.  86,  s.  54,  or  under  Ord.  XXXIII.  r.  2  (e). 

The  Court  will,  however,  it  seems,  direct  annual  rests,  if  there 
be  no  interest  in  arrear  when  the  mortgagee  takes  possession  {/), 
and  in  certain  cases,  in  which  the  rents  considerably  exceed  the 
interest  (g) ;  so  if  he  has  set  up  an  unfounded  claim  to  the  equity 
of  redemption  (h) ;  or  denies  his  character  as  an  incumbrancer  (i)  ; 
so  where  a  mortgagee  in  possession  comes  to  a  settlement  of 
accounts,  by  which  it  appears  that  no  interest  is  then  due,  or  the 
interest  then  due  is  converted  into  principal,  and  the  mortgagee 
afterwards  continues  in  possession  (/ ). 

So  if  rests  have  been  directed  in  a  redemption  suit  afterwards 
abandoned,  and  a  foreclosure  suit  is  commenced  by  the  mortgagee, 
the  accounts  Tvdll  be  taken  with  rests  in  the  new  suit,  although 
there  is  no  evidence  in  the  new  suit  to  warrant  a  decree  with 
rests  (A:) ;  but  in  general  the  Court  does  not  direct  annual  rests  (/), 
or  rests  ior  part  of  the  time  {m)\  and  it  seems  that  rents  which  are 


{b)  Thompson  v.  HudsoHy  10  Eq.  497, 
M.  R. 

(c)  Thomeycroft  v.  Crockett,  2  H.  L. 

239. 

(d)  Gould  y.  Tattered,  2  Atk.  533; 
Webber  v.  Ifuntj  1  Mad.  13 ;  Davis  v. 
May,  Geo.  Coop.  240  ;  Fowler  v.  Wight* 
wiek,  cited  ib.;  Donovan  ▼.  Frieker,  Jsm. 
168  ;  Neesom  v.  Clarkson,  4  Ha.  97. 

(e)  Nelson  v.  Booth,  3  De  G.  &  Jo. 
119  ;  27  L.  J.  Ch.  782  ;  6  Jnr.  N.  S.  28. 

(/)  Shephard  y.  Flliot,  4  Mad,  264 ; 
Nelson  v.  Sooth,  sup.;  Seholejield  v. 
Zochwood,  32  Beav.  439 ;  Moore  v. 
Painter,  6  Jur.  903,  M.  R. 

(^)  Oould  V.  Tanered,  sup, ;  Donovan 
▼.  Frieker,  sup.;  Seholejield  v.  Ingham, 


C.  P.  Coop.  477. 

(A)  Montgomery  v.  Calland,  14  Sim. 
79 ;  National  Bank  of  AustraUuia  v. 
United,  ^<?.  Co.  4  App.  C.  391. 

(i)  Ifworporated  Soc.  y.  Richards^  1 
Dr.  &  W.  268. 

t/)  Wilson  y.  Cluer,  3  Bear.  136  ;  9 
L.  J.  N.  S.  Ch.  333. 

(k)  Morris  v.  Islip,  20  Beav.  664. 

(/)  Davis  y.  May,  Geo.  Coop.  240  ;  19 
Yes.  382,  and  the  Bereral  cases  there 
mentioned ;  Finch  v.  Broum,  3  Beav.  70; 
Horlocky.  Smith,  1  Coll.  287  ;  Donovan  v. 
Fricker,  sup. ;  Baldwin  y.  Lewis,  4  L.  J. 
N.  S.  Ch.  113,  V.  C.  E. 

(m)  Sup. ;  and  see  Latter  v.  Dashwood, 
6  Sim.  462. 
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in  the  hands  of  a  receiver  when  the  mortgagee  is  let  into  posses- 
sion, and  which  are,  by  a  prior  decree,  directed  to  be  paid  over  by 
him  on  passing  the  accounts  to  the  mortgagee,  although  that  does 
not,  in  fact,  take  place  till  long  after,  will,  with  reference  to  this 
question  of  an  arrear  of  interest  being  due,  be  taken  as  already 
paid  when  the  mortgagee  took  possession ;    and  the  same  rule  When  in- 
applies  to  money  in  Court,  and  which  by  the  decree  is  directed  to  ^ue  on  taJdng 
be  paid  to  the  mortgagee  in  part  satisfaction  of  his  debt  («) ;  but,  po^aeaaion. 
from  the  circumstances  of  the  case,  the  mere  fact  of  an  arrear  of 
interest  being  due,   or  not,  when  the  mortgagee  takes  posses- 
sion, may  not  be   decisive  upon  the   question  of  rests;  thus, 
where  the  mortgagee  is  desirous  to  take  possession  to  defend  his 
mortgage  (n),  or  the  mortgagee  has  been  driven  by  the  acts  of 
others  to  take  possession,  and  been  harassed  by  litigation  and 
thereby  put  to  costs  (even  though  the  costs  have  afterwaxds  been  in  some  cases 
adjudged  to  be  paid  him  by  his  opponent),  and  his  own  conduct  directed, 
has  been  free  from  harshness  or  vexation ;  or  if  in  the  case  of  lease- 
holds the  security  is  endangered  by  non-payment  of  ground-rent,  or 
insurance,  or  through  want  of  repairs,  or  where  possession  is  taken 
of  a  copyhold  to  avoid  a  forfeiture  (o),  rests  will  not  be  directed 
against  him,  though  as  to  other  circumstances  he  might  be  within 
the  general  rule  (p). 

Bests  will  not  be  directed  for  every  trifling  excess  of  rent  (q). 

The  general  right  of  a  mortgagee,  not  to  be  paid  piecemeal, 
as  well  as  the  circumstances  of  the  particular  case,  will  be  con- 
sidered (r). 

If  the  mortgagee  was  already  paid  in  full  at  the  time  of  the  Mortga^ 
filing  of  the  action,  or  on  earlier  demand  made  by  the  mortgagor,  chaig^wiih 
or  by  some  other  incumbrancer,  he  will  be  charged  with  interest  "^*®'*^- 
on  the  balance  then  in  his  hands  and  on  all  subsequent  annual 
balances  due  from  him,  not,  in  general,  compoimd  interest,  but 
simple  interest,  from  the  end  of  each  year,  as  the  rents  were 
received  (s),  and  with  costs  {t),  imless  the  decree  to  acooimt  con- 
tains no  reservation  of  the  question  of  costs  (t^).    And  in  such 
cases  the  mortgagee  will  generally  be  charged  with  the  ordinary 

{n)  Sorloek  y.  Smith,  tup. ;  Patch  v.  («)  Quarrell  v.  Beekford,  1  Mad.  269 ; 

Wild,  30  Beav.  99  ;  7  Jar.  N.  S.  1181.  Archdeacon  v.  Boicea,  M'Cl.  149. 

(o)  Carter  v.  James,  W.  N.  1881—27,  (0  Binnington  v.  Hancood,   T.  &  R. 

V.  C.  Malins.  485  ;  and  see  4  Bear.  215  ;  Archdeacon 

(p)  Fish.  Mtg.  959,  ed.  3  ;  873,  ed.  4.  v.  Bowes,  sup. 

iq)  Shephard  v.  Elliot,  sup,  (u)  Lord  Trimleslon  v.  HamiU,  1  Ba.  & 

(r)  Horlock  v.  SmUh,  sup.  B.  377,  388. 
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rate  of  interest,  as  in  the  case  of  executors  retaining  balances  in 
their  hands,  viz.,  4  per  cent.  (x). 

Bests  are  not  usually  directed  where  the  interest  was  in  arrear 
when  possession  was  taken  (^),  and  in  such  case  the  liability  to 
rests  does  not  arise  after  that  arrear  has'  been  paid  off  during  the 
possession  (z). 

Where  bills  have  been  given  for  the  arrears  of  interest  when  the 
mortgagee  takes  possession,  which  are  afterwards  dishonoured,  no 
rests  are  directed,  for  the  interest  is  considered  to  have  b^n  in 
arrear  when  possession  was  taken  {a). 

Where  a  mortgagee  improperly  resists  redemption,  and  on  taking 
the  accounts  a  balance  is  found  to  be  in  his  hands,  the  Court  has 
power  to  charge  him  with  interest  on  such  balance,  though  he  has 
not  been  in  possession  of  the  mortgaged  premises  (b). 

Generally,  if  a  mortgagee  be  not  liable  to  rests  when  he  takes 
possession,  he  will  not  become  so  until  the  principal  as  well  as  the 
interest  of  the  mortgage  debt  ha^  been  discharged  (c). 

Where,  however,  a  large  balance  is  found  to  have  been  due  from 
the  mortgagee  at  the  time  of  the  commencement  of  the  action, 
annual  rests  will  be  decreed  on  further  consideration  against  a 
mortgagee  in  possession  from  the  time  it  was  ascertained  the  debt 
was  paid  ofP,  although  rests  were  not  directed  by  the  previous 
orders  and  decrees  under  which  the  accounts  were  taken,  and 
though  interest  was  not  prayed  by  the  action  {d) ;  and  such  rests 
will  be  directed  as  well  in  the  case  of  an  occupation  rent  as  on  an 
account  of  rents  and  profits  actually  received  (e). 

But  it  is  to  be  observed,  that  it  is  only  when  it  appears  from  the 
certificate  that  there  is  an  equitable  right  to  charge  an  accounting 
party  with  interest,  that  the  Court  directs  the  computation  of 
interest,  when  it  has  not  been  reserved  by  the  original  decree  (/). 
And  it  seems  that  the  Court  will  not  in  a  redemption  suit  direct 
the  chief  clerk  to  charge  the  defendant  with  an  occupation  rent.. 


(z)  Quarrell  v.  Beckford,  1  Mad.  269 ; 
Archdeacon  v.  BoveSf  M'Cl.  149 ;  and 
see  Sorlock  v.  Smithy  1  Ck)U.  287.  Seo 
Thorneycroft  v.  Crockett^  2  H.  L.  239; 
Dobaon  v.  Land,  4  De  G.  &  Sm.  675 ; 
14  Jur.  288. 

(y)  Stephens  v.  Wellinfs,  4  L.  J.  N.  S. 
Oh.  281,  M.  R.;  Wilwn  v.  C/wr,  3 
Beav.  136 ;  9  L.  J.  N.  S.  Oh.  333,  M.  R.  ; 
Moore  v.  Painter,  6  Jur.  903,  M.  R. 

(«)  Finch  V.  Brown,  3  Bear.  70. 


(a)  Dobaon  v.  Land,  sup. 

lb)  Smith  V.  Bilkington,  1  De  G.  F.  & 
J.  120. 

(c)  Wilaon  v.  Gluer,  eup. ;  Seholejieid  v. 
Lock  woody  32  Beav.  439. 

{d)  Wilaon  r.  Metcalfe,  1  Buss.  530 ; 
Lord  TrimleUon  r.  Hamill,  1  Ba.  &  Be. 
377,  388 ;  and  see  Scholejkld  v.  Ingham, 
0.  P.  Coop.  477,  and  notes. 

{e)   Wilaon  v.  Metcalfe,  $t^, 

(/)  Dan.  0.  P.  1231,,  ed.  6. 
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unless  the  plaintiff  alleges  that  the  defendant  has  heen  in  the 
actual  occupation  of  the  premises.  A  mere  allegation  of  posses^ 
sion  and  receipt  of  the  rents  and  profits  by  the  defendant  is  not 
sufficient  (^). 

Where  the  mortgagee  puts  the  purchaser  in  possession  without 
paying  any  rent,  the  mortgagee  cannot  be  charged  with  an 
occupation  rent  {h).  If  he  has  acted  without  just  cause,  he  should 
be  charged  with  wilful  default  (A). 

"Where  a  mortgagee  in  possession  is  satisfied  out  of  the  rents  Interest 
during   the  suit  for  redemption  before   defence,   and   he  by  his     "^   ' 

,  .  ,  .  .  Whenmort- 

defence  denies  such  satisfaction,  he  will  be  decreed  to  pay  interest  gagee  satis- 
on  the  balances  in  his  hands  since  the  mortgage  was  paid  off  with  suit.^^^  ^ 
costs  from  the  filing  of  the  defence  {%).  Where  the  debt  is  so 
satisfied  between  the  filing  of  the  defence  and  the  certificate,  the 
mortgagee  will  be  charged  with  interest  on  the  balance  in  his 
hands  at  the  date  of  the  certificate,  and  on  the  rents  subsequently 
received  from  the  respective  times  of  receiving  them  (/). 

Where  bankers  improperly,  or  without  title,  retain  money  over-  Bankers, 
paid  to  them  as  mortgagees,  they  are  chargeable  with  interest 
thereon  {k). 

If  a  mortgagee  enters  into  possession  of  the  lands,  he  must 
account  at  the  full  value ;  and  if  into  the  receipt  of  the  rents, 
he  is  to  be  charged  at  the  rate  of  rents  reserved  (/) ;  and  where 
the  mortgage  security  consists  of  a  lease  granted  to  the  mort- 
gagee at  a  fair  rent,  to  be  retained  by  him  in  payment  of 
his  debt,  the  profits  will  be  accounted  for  on  the  footing  of  that 
pent  (f»). 

A  mortgagee  in  possession  does  not  render  annual  accoimts,  but  Axmual 
when  the  mortgagor  deems  the  debt  satisfied,  or  wishes  to  redeem,  S^^d.^^ 
he  calls  on  the  mortgagee  for  a  final  adjustment  (n). 

In  a  case  in  Ireland,  it  was  held  that  a  creditor  entering  into  In  Ireland, 
possession,  as  agent,  under  a  power  of  attorney  given  him  by  the 
debtor,  by  which  he  was  appointed  receiver,  with  power  to  manage 
the  estate,  and  after  keeping  down  incumbrances  to  pay  his  own  when  mort- 

_         m 

debt,  was  to  account  as  agent,  and  not  as  mortgagee  in  possession,  ?^£«don  as 
80  long  as  the  trusts  remained  unfinished,  and  that  he  might  have  agent. 

iff)  See  Truloekr,  Robey,  15  Sim.  265.  (k)   L   <mdon  Chartered  Bank  of  Australia 

{h)  Shepard  v.  Jonee,  21  Gh.  D.  469,  ▼.  White,  4  App.  G.  413. 

G.  A.  (Q  Lord  Trimleston  v.  Samill,  sup. 

(t)  Montgomery  v.  CaUand^  14  Sim.  79.  .  \m)  Morony  v.  OfBea,  1  Ba.  ft  Be.  109. 

U)  Lloyd  Y.Jones,  12  ib.  491.  (n)  Per  L.  G.  Manners,  t^.  383. 
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receiver's  fees;  and  that  the  rendering  of  annaal  aooonnts  was 
evidence  of  his  acting  as  agent  (o).  But  in  general  a  persoa 
getting  into  possession  as  qtiani  mortgagee,  will  not  be  allowed 
agent's  fees,  though  he  call  himself  trustee,  manager,  or  agent,  and 
will  be  treated  as  mortgagee  in  possession  {p). 

In  a  case  where  a  party  mixed  up  the  character  of  trustee,  mort* 
gagee,  and  agent,  the  Court  would  not  allow  interest  on  either  side, 
and  he,  having  lost  his  vouchers,  was  not  allowed  the  costs  of 
taking  the  accounts  (q), 

Hosts  are  not  directed  where  the  occupation  is  under  an  agree- 
ment for  tenancy  with  the  mortgagor  (r). 

The  proper  mode  of  taking  the  account  with  rests  appears  to  be, 
that  as  soon  as  the  mortgagee  has  received  a  sum  exceeding  the 
amount  of  interest,  a  rest  should  be  made,  and  from  that  date  the 
subsequent  annual  rests  should  be  computed,  so  that  if  the  date  of 
the  mortgage  deed  be  in  July,  and  the  mortgagee  received  sums 
in  February  exceeding  the  interest  then  due,  a  rest  should  be  taken 
in  February,  and  annual  rests  be  thenceforth  computed  from  that 
time,  and  not  from  July  («). 

It  has  been  doubted  {t)  whether  a  rest  would,  since  the  repeal  of 
the  usury  laws,  be  taken  where  the  receipts  in  the  interval  between 
the  dates  of  the  annual  rests  exceed  the  interest ;  but  qvcei^e. 

A  balance  must  be  struck  at  each  rest  by  deducting  the  amount 
of  the  payments  from  the  amount  of  the  receipts,  and  charging 
interest  on  the  balance,  up  to  that  time  (ti) ;  and  the  interest  of 
each  preceding  balance  must  be  included  in  the  balance  then 
stated,  and  interest  computed  on  the  total  amoimt,  so  as  to  charge 
the  accounting  party  with  compound  interest  {x). 

The  form  of  a  decree  with  rests  is  as  follows : 

1.  Account  of  principal  and  interest  and  costs. 

2.  Account  of  rents  and  profits  on  the  foot  of  wilful  default,  &c. 

3.  And  let  what  shall  appear  to  be  due  on  the  said  account  of 
rents  and  profits  be  applied  first  in  discharging  the  interest,  and 
then  in  sinking  the  principal  money  secured  by  the  mortgage,  and 


(o)  Lord  Trimleston  v.  Hamill,  1  Ba.  & 

Be.  377. 

{p)  Chambers  v.  Goldwin,  9  Ves.  254, 
291 ;  5  ib,  834  ;  1  Ba.  &  Be.  384. 

(v)  Friee  v.  R  16  L.  J.  Ch.  13,  M.  R. 

(r)  rage  v.  Linicoody  4  CI.  &  F.  399. 

(«)  Bitmington  v.  Ifartoood,  T.  &  B. 
477.    As  to  the  effect  of  a  direction  on 


a  decree  that  the  chief  clerk  shall  make 
annual  rests,  see  Heighington  t.  Orant^  5 
My.  &  Cr.  258,  and  cases  there  cited. 

(/)   Fish.  Mtg.  961,  ed.  3;  876,  ed.  4. 

(w)  Raphael  t.  Boehmy  11  Yes.  92,  110. 

{x)  Set.  474,  1066,  ed.  4 ;  ToUm  v. 
Hamhly,  1  Mad.  14. 
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if  the  same  shall  break  in  upon  the  principal,  then  rests  are  to  be 
made  from  time  to  time,  and  interest  to  be  computed  only  on  the 
residue  thereof  {y). 

Or  the  following : 

And  in  taking  the  said  account  of  the  said  rents  and  profits, 
annual  rests  are  to  be  made  of  the  clear  balance  of  such  rents  and 
profits  in  the  hands  of,  &c.,  and  interest  is  to  be  computed  on  such 
respective  balances  at  a  rate  of  4  per  cent,  per  annum,  and  in 
taking  such  annual  rests,  except  the  first,  the  interest  of  each  pre- 
ceding balance  is  to  be  included  in  such  balance,  so  as  to  charge 
the  said,  &c.,  with  compound  interest  thereon  (2). 


(3.)  AUoicanc€8, 

The  mortgagee  has  on  redemption  a  right  to  principal,  interest,  Special  order, 
and  costs,  but  there  must  be  a  special  order  for  an  allowance  for 
improvements  («),  and  he  may  have  interest  upon  interest  if  con- 
firmed by  the  mortgagor  {h).    A  mortgagee  cannot  charge  for  his 
personal  trouble  (c),  although  there  be  a  private  agreement  for  that  No  charge  for 
purpose  {d) ;  but  there  may  be  an  agreement  between  them  for  trouble, 
the  appointment  of  a  receiver,  which  will  be  allowed ;  and  if  the 
estates  lie  dispersed,  and  at  a  distance  from  the  mortgagee's 
residence,  so  that  if  the  estate  were  his  own,  he  would  employ  a 
receiver  to  collect  the  rents,  he  may,  it  seems,  appoint  a  receiver  ReceiTer. 
without  such  agreement  (c). 

A  mortgagee  shall  not  account  for  any  imaginary  profits  which  At  what  rent 
he  might  have  made  of  the  land,  but  only  for  the  actual  rent ; 
unless  there  be  fraud  or  wilful  default  in  his  conduct,  as  if  he 
turned  out  a  sufficient  tenant,  or  refused  higher  rent  than  what  he 
actually  received,  or  the  like  (/) ;  but  in  taking  the  account,  if  the 
mortgagor  prove  the  estate  to  have  been  let  at  a  certain  rent  at  any 
time  during  the  mortgagee's  possession,  the  onus  will  be  thrown 
on  the  mortgagee,  to  show  that  such  was  not  the  rent  during  the 
whole  period  of  his  possession  {g). 

(y)  Set.  1066,  ed.  4.  Exo.  92  ;  Exp.  Bcvan,  9  Ves.  222. 
(2)  Gotham  T.  Wetty  1  Beav.  381 ;  Set.  {e)  Sup.  p.  796. 

1066,  ed.  4.  [d)  French  v.  Barotty  2  Atk.  120. 

(a)  Knowlet  v.  Spenety  Moaeley,  226  ;  (/)  Hughea  v.  TTiUiamay  12  Ves.  498. 
and  see  tup.  p.  814.  (^)  Blacklock  v.  JSarttes,  Sel.  C.  C.  63. 

(b)  Blackburn  v.  Warwick^  2  Y.  &  C. 
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In  a  case  where  the  decree  directed  an  account  to  be  taken  of 
what  was  due  to  the  defendant  (the  devisee  of  the  mortgagee),  and 
of  the  rents  and  profits  received  by  him,  it  was  held  that  under 
the  terms  of  the  decree,  the  master  ought  to  have  calculated  iho 
amount  due  to  the  defendant,  without  deducting  the  rents  received 
by  his  devisor  (A). 

If  a  mortgagee  is  specially  authorized  to  work  mines^  he  will  be 
allowed  the  expenses  incurred  in  doing  so,  with  interest  ((). 

A  mortgagee  in  possession  of  open  mines  is  not  bound  to 
advance  more  money  on  them  than  a  prudent  owner  would  on  hiB 
own  estate  (k). 

The  mortgagee  of  a  share  of  a  tenant  in  common  of  a  mine  may 
maintain  an  action  for  an  account  against  the  mortgagor,  and  that 
without  praying  a  dissolution  of  the  concern  (/). 

A  mortgagee  will  not  be  allowed  his  expenses  in  opening  mines 
or  quarries,  but  must  speculate  at  his  own  hazard;  he  will  be 
charged  with  the  receipts,  but  not  allowed  his  expenses  of  sever- 
ance, or  otherwise  (w). 

But  a  mortgagee  with  an  insuflScient  security  may  open  new  or 
work  abandoned  mines,  and  will  be  only  liable  to  account  for  the 
profits  or  royalty,  and  not  for  the  value  of  the  ore  raised,  or  the 
damage  caused  to  the  surface  (n). 

Mortgagees  permitting  strangers  to  work  mines  have  been  held 
accountable  for  the  proceeds  (o). 

If  there  be  reason  to  think  that  mines  have  been  recklessly 
worked,  with  a  view  to  undue  profit,  so  as  to  leave  them  unfit  for 
further  working  without  a  great  outlay,  the  Court  will  direct  an 
inquiry  as  to  the  working  (/?). 

Before  taking  possession  of  mines,  mortgagees  are  not  answerable 
in  respect  of  acts  of  trespass  and  improper  appropriation  of  adjoining 
minerals  by  their  mortgagor ;  but  they  cannot  avail  themselves  of 
any  facilities  thus  acquired  (q). 


(A)  Truhek  v.  liobej/,  15  Sim.  266  ;  16 
L.  J.  Ch.  343 ;  2  Ph.  396. 

(t)  Norton  v.  Cooper,  25  L.  J.  Ch. 
121,  L.  J. 

(k)  Rom  V.  Wood,  2Z,8cW.  653. 

(/)  Bentley  v.  Bates,  4  Y.  &  C.  182. 

(m)  Hughes  v.  Williains,  12  Ves.  493 ; 
Thomeycroft  v.  Crockett,  16  Sim.  446  ; 
2H.  L.  239;  12  Jur.  1081. 

(w)  Millett  V.  Davey,  31  Beav.  470 ;  9 


Jur.  N.  S.  92;  32  L.  J.  Ch.  122;  11 
W.  R.  176. 

(o)  Sood  V.  Easton,  2  Giff.  692 ;  2  Jur. 
N.  S.  729,  y.  C.  Stuarfc,  appealed  and 
compromised  ib,  917.  See  Millett  v. 
Daveyy  sup.;  Mias  r.  Griffith,  8  Ch.  D. 
621,  8,  C.  A. 

{p)  Mulhallen  v.  Marum,  3  Dr.  &  W. 
317. 

(q)  PoweU  V.  Aiken,  4  K.  ft  J.  343. 
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The  mortgagee  will  be  allowed  all  his  fair  expenses  in  renemng  Proper 
leases,  necessary  repairs,  lasting  improvements  and  costs  (r),  as  Sior^? 
hereinbefore  detailed  (s).     But  extraordinary  expenses,  when  neces- 
sary, should  be  sanctioned  by  the  mortgagor  (t).    And  it  is  to  Improve- 
be  remarked  that  it  is  not  a  matter  of  course  to  direct  an  inquiry,  ™^  ' 
whether  money  has  been  laid  out  by  the  mortgagee,  in  lasting 
improvements,  if  such  mortgagee  has  not  given  any  evidence  in 
support  of  the  fact  («). 

Where  accounts  were  taken  imder  a  purchase  by  the  mortgagee.  Bight  of 
reserving  to  the  mortgagor  a  right  of  repurchase  within  a  limited  "P^"^'*^- 
period,  the  mortgagor  remaining  manager,  books  kept  by  the 
mortgagee  were  taken  as  primd  facie  evidence,  with  liberty  to 
surcharge  and  falsify  (x) ;  but  such  books  are  not  binding  on  the 
mortgagor  {x). 

If  in  possession  of  business  premises,  the  mortgagee  is  entitled  Bosinefls 
to  carry  on  the  business  for  such  reasonable  time  as  will  enable  P'®""*®*- 
him  to  sell  it  as  a  going  concern,  and  for  that  purpose  to  use  the 
name  of  the  mortgagor's  firm  (f/). 

The  mortgagee  must  set  out  in  his  defence  to  a  redemption  suit  Defence  miut 
full  accounts  of  ^ho  rents  and  profits  (s).  aoconnts. 

Interest  is  allowed  on  proper  advances  made  by  the  mortgagee  Interest  on 
for  the  benefit  or  support  of  the  estate,  and  the  security  ;  thus  Sdvanoes. 
interest  has  been  allowed  upon  fines  paid  for  the  renewal  of  lease- 
holds (fl),  or  premiums  on  life  policies  (5),  or  sums  expended  in 
support  of  the  title  (c) ;  or  in  the  redemption  of  land  tax  (r/),  or  in 
improvements  {e) ;  on  costs  paid  imder  an  indemnity  (/) ;  on  interest 
paid  under  a  covenant  to  indemnify  (g) ;  but  not,  as  a  general  rule, 
on  sums  expended  for  repairs  (A),  nor  on  a  debt,  the  payment  of 
which  has  been  delayed  by  the  conduct  of  the  mortgagee  {i). 


(r)  See  sup.  p.  814 ;  and  Thome  v. 
Jfewman,  Finoh,  38 ;  Lotnax  v.  HidCy  2 
Vem.  186 ;  1  Mad.  281 ;  Lord  Trimleston 
V.  Hamilly  1  Bs.  &  Be.  386 ;  bat  see 
Sandon  v.  Hooper,  6  Beav.  246 ;  Powell  v. 
Trotter,  1  Dr.  &  Sm.  388 ;  7  Jur.  N.  S. 
206 ;  Sehole/ield  v.  Lockwood,  9  Jur.  N. 
S.  738 ;  Set.  Deo.  383,  ed.  3. 

(«)  Sup,  p.  814. 

\t)   1  Ba.  &  Be.  386. 

(m)  Sandon  v.  Hooper,  tup. 

{x)  Offden  v.  Battams,  1  Jur.  N.  S.  791, 
V.  0.  Wood. 

(y)  Coolc  V.  Thomas,  24  W.  R.  427, 
V.  C.  Malins. 

(z)  Elmer  v.  Creasy,  9  Ch.  69. 


{a)  Manlove  y.  Bale,  2  Vern.  84 ;  Laeon 
T.  Merlins,  3  Atk.  4  ;  Woolley  v.  Brag,  2 
Anst.  651. 

{b)  Bellamy  v.  Brielcenden,  2  Jo.  &  H. 
137  ;  Hodgson  v.  H.  2  Keen,  704. 

{e)  Godfrey  v.  IFatson,  3  Atk.  618. 

{d)  Knowles  v.  Chapman,  Set.  Deo. 
1070,  ed.  4. 

(e?)  Quarrell  v.  Bcckford,  I  Mad.  281  ; 
Wekb  V.  Rorke,  2  Sch.  &  Lef .  676. 

(/)  Wainman  v.  Bowker,  8  Beav.  363. 

{g)  Bxeeutors  of  Fergus  y.  Gore,  1  Sch. 
&  Lef.  107. 

(A)  Set.  Deo.  1067,  ed.  4. 

(i)  Thornton  v.  Court,  3  De  G.  M.  k 
G.  293,  301;  17  Jur,  161. 
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Where  a  second  mortgagee  is  compelled,  in  order  to  save  fore- 
closure to  pay  interest  to  the  first  mortgagee,  qiusre  whether  he  can 
charge  the  mortgagor  with  interest  on  the  interest  witliont  any 
special  agreement. 


(4.)  Subsequent  interest  and  carrying  on  accounts. 

The  rule  now  is  not  to  compute  interest  upon  interest  certified 
to  he  due  (A),  except  where  a  later  mortgagee  pays  off  a  prior 
mortgage  under  a  foreclosure  or  redemption  decree  (/). 
Carrying  on  After  the  amount  has  been  certified,  the  mortgagee  should  not 
after  decree,  receive  any  rents  or  other  moneys  on  account  of  the  estate.  If  the 
mortgagee,  by  such  receipt  be/ore  default,  vary  the  amount  certified, 
the  account  must  be  carried  on,  and  a  new  day  fixed  for  redemp- 
tion (fw). 

The  mortgagee  will  not  be  allowed  to  avoid  this  by  verifying 
the  subsequent  receipts,  and  paying  over  the  amount  (w) ;  but  he 
must  account  by  affidavit  for  such  subsequent  receipts  (o). 

The  receipt,  however,  of  rent  or  other  moneys  after  default,  and 
before  affidavit  of  default,  does  not  make  a  further  account  neces- 
sary (;?). 
TolLi.  In  case  of  receipts  at  frequent  and  irregular  intervals,  as  of  tolls, 

after  the  first  day  fixed  for  payment,  the  mortgagee  was  ordered 
to  appropriate  such  receipts,  in  satisfaction  of  the  subsequently- 
accruing  interest  (}). 


(5.)  Mala  fides  of  mortgagee. 

If  a  mortgagee  act  niald  fide^  either  with  regard  to  subsequent 
incumbrancers  or  creditors  of  the  mortgagor,  or  with  regard  to  the 
mortgagor  himself,  he  will  be  personally  responsible ;  as,  if  he  be 
guilty  of  gross  mismanagement  in  conducting  a  business  (r),  or  iu 
the  cultivation  of  the  estate  («),  or  if  he  permit  the  mortgagor  to 

(A)   WJuitlon  V.  Cradock,  1  Keen,  267  ;  365. 
Jirewin  t.  Austin,  2  ib,  211.  (o)  Oxenliam  v.  EllU,  18  t^.  693. 

(/)  Seton,  1084,  ed.  4 ;  but  see  Elton  (p)  Constable  v.  Howick,  6  Jur.  N.  S. 

V.  Curteia,  19  Ch.  D.  49,  Fry,  J.  331,  V.  C.  Wood. 

(;»)  Oarlick  v.  Jackson,  4  Beav.  164 ;  {q)  Gurney  v.  Duckett,  V.  C.  Stnart, 

Alden   v.    Foster,   6   ib.    692;    EllU  v.  Set.  1122,  ed.  4. 
Griffiths,  7  ib.  83 ;  Frees  v.  Coke,  6  Ch.  (r)  Chaplin  v.  Toung,  33  Beav.  330. 

646.  {«)   Wragg  v.  Benham,  2  T.  &  C.  Exc. 

(n)  Buchanan  v.  GreenMcay,  12  Beav.  117. 
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make  use  of  his  mortgage  as  the  first  inoumbranoe  to  keep  out  Allowing 
other  creditors :  in  an  instance  of  which,  a  mortgagor  having  be-  fence^S 
.  oome  bankrupt,  and  the  mortgagee  refusing  to  enter,  the  assignees  *^®  mortgage, 
brought  ejectment,  and  the  mortgagee  permitted  the  bankrupt  to 
take  the  profits,  and  to  fence  against  the  assignees  with  the  mort- 
gage, and  it  was  decreed  that  the  mortgagee  should  be  charged 
with  profits  from  the  time  of  the  ejectment  delivered  (t). 

A  mortgagee  in  possession  of  leaseholds  was  charged  for  per-  Mort^gee 
mitting  the  forfeiture  of  a  lease  by  breach  of  a  covenant  to  complete  ^i^turef 
buildings  (w). 

For  the  duties  and  liabilities  of  the  mortgagee  in  possession  in  Repairs, 
regard  to  repairs,  see  sap,  pp.  814, 1198. 

Deterioration  of  security  by  non-claim  precludes  the  mortgagee  Deterioration 
from  following  the  other  assets.  Thus  where  a  mortgagee  waited  01^01?^^* 
for  fourteen  years,  during  which  the  security,  which  was  of  a 
wasting  nature,  so  deteriorated  in  value  as  to  become  insufiicient 
for  the  payment  of  the  debt,  he  was  not  allowed  to  compel  legatees 
under  the  will  of  the  mortgagor  to  refund,  though  such  of  the 
general  assets  as  were  still  otherwise  available  were  made  liable  (a;). 

So  if  the  mortgagee  enter,  and  afterwards  permit  the  mortgagor  Allowing 
to  receive  the  rents,  on  an  action  by  a  subsequent  creditor  to  JJ^f^fl^ts^ 
redeem,  he  will  be  charged  with  all  the  profits  he  might  have  ^^'  poasee- 

n        n  •  \       T-v         1  8ion  xaKon. 

made  after  his  entry  (y).  But  the  mortgagee  will  not,  in  such 
case,  be  answerable  for  profits  which  he  might  have  made  pre- 
viously to  the  date  of  the  next  incumbrance  (s) ;  nor,  indeed,  it 
should  seem,  for  the  profits  which  he  might  have  received  prior  to 
notice  of  such  subsequent  incumbrance  (a). 

If  the  first  mortgagee,  with  notice  of  a  subsequent  incumbrance.  Or  to  receive 
concur  with  the  mortgagor  in  a  sale,  and  permit  the  mortgagor  to  of  wOe. 
receive  the  money,  it  shall  sink  so  much  of  the  mortgage  debt  as 
against  the  second  mortgagee  (J). 

In  another  case,  in  which  the  mortgagee  having  brought  eject-  Preventing 
ment,  and  then  refused  to  take  out  execution,  and  the  rent  being  in  S^m^ecting 
arrear,  the  mortgagor  could  not  eject  the  tenant  by  reason  of  the  *®^**"t- 
mortgagee's  judgment,  the  Court  ordered  that,  imless  the  mort- 

{t)  Ckapnian  v.  Tanner,  1  Vem.  267.  pring  v.  Cooke,  1  Vem.  270  ;  Bentham  v. 

(m)  Perry  v.  Walker,  1  Jur.  N.  S.  746,  Haincourt,  Pre.  Ch.  30 ;  Zofttu  v.  Swift, 

V.  C.  Stuart.  2  Sch.  &  Lef.  666. 

(z)  Ridgvcay  v.  Newstead,  2  GifP.  492 ;  («)  Maddoeks  v.  Wren,  2  Rep.  in  Ch. 

6  Jot.  N.  S.  1 186  ;  3  De  G.  F.  &  J.  474 ;  109. 

7  Jut?  N.  S.  461 ;  9  W.  R.  401.  {a)  But  quare. 

(y)  Chapman    v.    Tanner,  sup. ;    Cop'  (^)  Bentham  v.  Saincourt,  sup. 
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XO  »j\5It3U>. 


TIi/j  mU;  of 


gaig<^  t/»k  ^^  f-i-:<.'*t::E.  tei.re  the  €Ld  of  th-i*  temiy  lie  A^^M  be 

ai^Trrrrar,>  for  :l«e  jritl:*,  as  fn  case  cf  wilinl  dptwih  {c\ 

In  a  ctjlm  7  L^re  an  est;^te  was  c*'  crered  to  the  mortgagee  on 
ir.^h%  a:*f:r  a  \^tjA  cf  tru  J^^ars,  to  sell  It  a  certain  dar,  and  to 
ajj;Iy*L':  iiAeiini  r-rTils  Ll  red-.iiigtiie  ni:r,rige  delt  withnherior 
tn«t*  over,  in  fATciir  of  the  iLOTtgag»:r's  wife  and  difldien,  on  a 
HA  £1^1  Lv  the  mcrr^'^gee  against  tlie  mcrtgagor,  lua  wife  and 
cLIMien,  for  an  t^fx-fjinX  ai^d  sale,  it  was  held  th&t  the  mortgagee 
coTiM  not  bff  made  responsible  for  the  rents  during  the  time  that 
he  had  not  l^-en  in  possesr-ion,  at  least,  without  a  ciogb  faOl 
filed  ''/i. 

The  mortgagee  L»  liable  if  he  refuse  or  remoye  a  snfficieiit 
t^rTixint  V;  ;  but  the  evidence  must  be  distinct,  and  th^  mortgagee 
will  not  be  subject  to  minute  inquiries  whether  he  oonid  have  got 
more  n-ut,  and  the  like,  and  he  may  be  excused  for  not  accepting 
a  higher  offer,  if  the  tenant  is  in  arrear  and  bj  remoying  him  the 
arrear  might  liave  been  lost  (/) ;  and  it  is  the  duty  of  the  mort- 
gagor to  give  notice  to  the  mortgagee,  that  the  estate  may  be 
ma/le  more  productive ;  and  if  the  mortgagor  omit  to  do  bo,  or  is 
party  to  any  act  to  prevent  the  letting  ('//),  he  cannot  charge  the 
mortgagee  with  mismanagement. 

But  where  the  mortgagee  has  distrained  for  rent,  he  is  not 
bound  to  defend  doubtful  actions  respecting  the  goods  dis- 
trained (//) ;  but  he  is  liable  if  a  debt  becomes  irrecoverable  by  his 
wilful  default  (/). 

Tlie  mortgagee  accounts  for  rent  according  to  the  rate  which  has 
been  reserved,  and  the  rate  at  which  the  premises  were  let  when  he 
took  possession  will  be  taken  to  be  the  rate  at  which  it  was  let 
during  the  whole  time  of  his  possession,  unless  the  contrary  is 
sliewn  (A) ;  and  where  a  lease  by  the  mortgagor  to  the  mortgagee 
is  set  anide,  the  mortgagee  will  not  be  charged  with  more  than  the 
rent  reserved  in  the  lease,  unless  it  is  proved  that  a  higher  rent 
could  have  been  obtained  (/) ;  and  the  rate  reserved  will  be  con- 


(r)  I)uk0  of  JSttekinfjham  v.  Gayer,  1 
Voni.  268. 

(d)  Ihare  v.  rrior,  6  Boav.  183. 

(e)  Anon,  1  Vcrn.  45. 

(/)  Metealf  V.  Campion,  1  Mol.  238 ; 
Jhtghet  v.  Wxlliamn,  12  Voe.  493 ;  Bran- 
don  V.  li.  10  W.  R.  287,  V.  0.  Kin- 
(lorRloy. 

{jf)  Lord  TrimUntoH  v.  Ilamiilf  I  Ba.  & 


Be.  385. 

(A)  Cocksy,  Gray,  1  Giff.  77;  3  Jur. 
N.  S.  1116;  26  L.  J.  Ch.  607. 

(i)  Williams  v.  Friee,  1  S.  &  S.  581  ; 
Meyer  v.  Murray,  8  Ch.  D.  428,  Jeasel, 
M.  R. 

(k)  Blacklock  T.  Barnes,  Sel.  Ca.  in  Gh. 
53. 

(/)  Gubbins  7.  Creed,  2  Soh.  &  Lef .  214. 
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tinued  until  the  first  payment  after  action  brought,  from  which 
time  a  fair  rent  will  be  fixed  by  the  Court  {m) ;  and  generally  the 
mortgagee  cannot  usually  be  charged  with  more  than  he  has 
received,  or  according  to  the  actual  value  of  the  land,  unless  it  can 
be  proved  that,  but  for  his  gross  default,  mismanagement,  or  fraud, 
he  might  have  received  more  (n). 


(6.)  Ships. 

As  to  the  rights  and  duties  of  mortgagees  in  possession  of  ships, 
see  {o).  How  far  a  mortgagee  not  in  possession  of  the  ship  has  a 
right  to  overrule  contracts  entered  into  by  the  mortgagor,  see  (/?). 

Under  the  provisions  of  the  Merchant  Shipping  Act,  17  &  18  Merchant 
Vict.  c.  104,  s.  70,  the  mortgagor  of  a  ship,  so  long  as  the  mort- 
gagee is  out  of  possession,  retains  as  registered  owner  all  the  rights 
and  privileges  of  ownership ;  and  all  contracts  made  by  him  are 
valid,  so  long  as  they  do  not  materially  impair  the  security.  The 
mortgagee  of  a  ship  will  be  restrained  from  dealing  with  the  ship 
in  such  a  way  as  to  interfere  with  the  rights  of  the  persons  who 
have  executed  a  oharterparty  granted  or  confirmed  by  the  mort-  Where 

1        'L  •      f    '^  i  I  •i*i*  '1      /    \     oharterparty. 

gagor,  unless  it  is  of  such  a  nature  as  to  prejudice  his  security  (jt?). 

Where  a  beneficial  oharterparty  has  been  entered  into  by  a 
mortgagor  in  possession  of  a  ship,  the  mortgagee  cannot  object  to 
the  oharterparty  being  carried  out  simply  upon  the  ground  that 
the  effect  of  carrying  out  the  oharterparty  will  be  to  remove  the 
ship  out  of  the  jurisdiction  of  the  Court,  and  to  render  it  difficult 
for  him  to  enforce  his  mortgage  security  {q). 

The  mortgagee  of  a  ship  may  use  her  as  a  prudent  owner 
would  (r). 

In  an  action  to  redeem  the  mortgage  of  a  ship,  the  expenses  of 
taking  and  holding  possession  of  the  ship  are  properly  chargeable 
as  just  allowances  under  Ord.  XXXIII.  r.  8,  without  any  direction 
in  the  decree  for  the  purpose  («). 

(m)  Webb  v.  Rorke,  ib.  661.  624—6. 

(n)  m-offp  V.  Denham,  2  T.  &  0.  Exo.  {q)  Fanehon,  6  P.  D.  173. 

117  ;  6  L.  J.  N.  S.  Eq.  Ex.  38.  (r)  European,    ^e,   Co,  v.    £.    M.  S. 

(o)  Marriott  y.  The  Anchor  Revernonary  Faeket  Co,  4  K.  &  J.  676;  De  Mattoe  y. 

Co.  2  Giff.  457  ;  affirmed,  3  De  G.  F.  &  Gibson,  1  J.  &  H.  85 ;  7  Jur.  N.  S.  282. 

J.  177.  (i)  Wilkes  v,  ^amUmt  7  Oh.  D.  188, 

(p)  Collins  V.  Lamport,  13  W.  R.  283;  Jeasel,  M.  B, 
11  Jur.  N.  S.  1,  L.  G.;  and  Mfp.  pp. 
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A  mortgagee  in  possession  of  a  ship  will  not  be  charged  with 
wilful  default  for  not  concurring  in  a  hazardous  charterparty  (t). 


(7.)  Account  binding  on  subsequent  incumbrancers. 

The  aocount  taken  in  chambers,  between  the  mortgagor  and  first 
mortgagee,  will  be  binding  on  subsequent  incumbrancers  (m),  pro- 
vided that  the  decree  necessarily  decides  the  right  between  the 
co-defendants,  as  in  the  case  of  decrees  of  foreclosure,  which 
provide  for  the  claims  of  all  parties ;  but  otherwise  it  was  not  so 
before  the  Jud.  Act ;  thus  in  a  suit  for  redemption  by  mortgagor 
against  several  incumbrancers,  the  accounts  taken  were  not  binding 
as  between  the  co-defendants ;  and  as  a  corollary  to  this  rule  one 
of  such  parties,  though  he  had  become  plaintiff  in  an  action  of  re- 
vivor was  not  allowed  to  exhibit  interrogatories  for  the  examinatioiL 
of  the  co-defendants  in  the  first  suit  (r).  See  Orders  XVII., 
XXXL 

Where  questions  exist  between  mortgagees  and  sub-mortgagees, 
defendants,  the  proper  course  is  to  raise  them  by  coimterclaini 
delivered  to  the  co-defendants  (x). 

Where  there  is  a  decree  for  costs  against  co-defendants,  one  of 

them  cannot,  by  an  independent  proceeding,  obtain  contribution 

against  the  other  (y).     A  direction  for  contribution  may  be  given 

between  co-defendants  (s). 

Acoounta  But  an  account  stated  between  the  mortgagee  and  tenant  for 

rei^^r-  ^  ^^®>  "^^^  ^  binding  on  a  contingent  remainderman  coming  after- 

"^  *^d  wards  into  esse  (a) ;  and  an  account  stated  between  the.  mortgagee 

and  trustees  of  a  bankrupt  will  be  binding  on  all  parties  claiming 

under  the  bankrupt  {b) ;  and  an  account  taken  during  minority 

When  will  be  binding  on  the  infant  (c).     In  every  case  the  account  is 

opened.  liable  to  be  opened  for  fraud,  or  the  party  will  be  allowed,  in  case 

of  specific  error  alleged  and  proved,  to  surcharge  and  falsify ;  he 

(0  Samuel  v.  Jotufty  7  L.  T.  N.  S.  760,  V.  C.  HaU. 

V.  C.  Wood.;  (y)  Dearsleij  v.  MiddUtcick,  18  Ch.  D. 

(«)  Needier  v.  Deeble,  I  Ch.  Ca.  299 ;  236,  Fry,  J. 

WiUianu  v.  Bay^  2  ib.  32 ;  Sherman  v.  (r)  Ord.  XVI.  r.  56 ;  Butler  v.  B,  U 

Cox,  3  Rep.  in  Ch.  86 ;  Crisp  v.  Heath,  Ch.  D.  229,  Fry,  J. ;  Saicyery,  S.  W.  N. 

7  Vin.  Ab.  62.  1883—212,  Chitty,  J.,  reversing  ib.  181. 

{v)  Cottingham  v.  Earl  of  Shre^abury,  (a)  Allen  v.  Fapworth,  1  Ves.  S.  164. 

3  Ha.  627 ;  15  L.  J.  Ch.  441.  (b)  Knight  v.  BampfeUd,  1  Vem.  179. 

{x)  Shephard  v.  Beane,  2  Ch.  D.  228,  \e)  Badham  v.  Odell,  4  Bro,  P.  C.  349. 
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cannot,  however,  in  the  latter  case,  go  into  the  general  acoonnt  (d), 
though  fraud  will  be  a  suflScient  ground  to  open  the  whole  ac- 
count (e) ;  but  if  he  be  at  liberty  to  surcharge  and  falsify,  he  is  not 
merely  confined  to  errors  in  fact,  but  may,  it  is  said,  take  advantage 
of  errors  in  law  (/). 


(8.)  Generally, 

A  grantor  of  an  annuity  cannot  maintain  an  action  for  an  Annuity, 
account  of  the  rents  and  profits  received  by  the  annuitant,  under  a 
demise  for  securing  the  annuity,  without  an  offer  to  redeem  on  the 
terms  contained  in  the  deeds,  or  on  equitable  terms  to  be  settled 
by  the  Court  {g). 

There  appears  no  legal  objection  to  a  solicitor  taking  a  mort-  Mortgage  to 
gage  security  for  his  bill  of  costs  actually  due,  pending  the  litiga-  ^^, 
tion ;  but  if  the  security  be  taken  for  an  unsettled  accoimt,  an 
action  for  a  general  account  will  at  any  time  lie  against  him  {h) ; 
and  although  it  is  a  rule  that  a  settled  account  shall  not  be  opened 
unless  particular  errors  are  pointed  out,  yet  if,  on  an  action  brought 
by  a  client  against  his  solicitor,  alleging  error  generally  in  an 
accoimt  settled  between  them,  the  solicitor  admit  the  fact,  the 
account  will  be  opened  («). 

And  if  a  solicitor  having  taken  a  mortgage  security  charges  lUegai 
poundage  in  his  account  on  the  amount  of  rents  received,  without        ^** 
informing  his  client  that  he  has  legally  no  right  so  to  do,  the 
mortgagor  will  be  allowed  to  surcharge  and  falsify,  notwithstanding 
his  acquiescence  in  the  charge  (y). 


(rf)  Needier  v.  Beeble,  8up, ;  jrUliams 
V.  Day,  8up, ;  Sherman  v.  Cox,  aup. ;  Crisp 
V.  Heath,  sup,;  Allen  v.  Papicorih,  sup.; 
Knight  v.  Bampfeild,  sup.;  Badham  v. 
Odell,  sup.  ;  and  Bee  Taylor  v.  Haylin,  2 
Bro.  C.  C.  310;  Johnson  v.  Curtis,  3  ib. 
266 ;  Drexo  v.  Power,  1  Sch.  &  Lef .  192  ; 
Chambers  v.  Goldwin,  9  Ves.  266;  and 
Vernon  v.  Vawdry,  2  Atk.  119. 

(«)  Vernon  v.  Vawdry,  sup. ;  1  Dan. 
Ch.  676,  ed.  6. 

(/)  PioberU  v.  Kyffyn,  2  Atk.  112. 

(g)  Knebell  v.  White,  2  Y.  &  0.  Exc. 
16. 

(A)  BetiUin  v.  GaU,  7  Ves.  683.  See 
Williams  v.  Piggott,  Jac.  598 ;  Jones  v. 
Tripp,  ib.  322;  Pitcher  v.  R'lgby,  9  Pri. 


79;  sup.  p.  972 ;  Eiles  v.  Moore,  17  L.  J. 
Ch.  385,  L.  C. 

(i)  Matthews  v.  Wallwyn,  4  Ves.  118  ; 
and  Bee  Lawless  v.  Mansfield,  1  Dr.  &  "W. 
669  ;  Jones  v.  Moffett,  3  J.  &  L.  636 ; 
Oomley  v.  Wood,  ib.  678 ;  Coleman  v. 
Mellersh,  2  Mao.  &  Q.  309 ;  Holland  v. 
H.  1  Dm.  391 ;  Blagrave  v.  Routh,  2  K. 
&  J.  509 ;  affirmed,  8  De  G.  M.  &  G. 
620  ;  Morgan  v.  Higgins,  1  GifP.  270  ;  5 
Jut.  N.  S.  236 ;  Judd  v.  Ollard,  ib.  766, 
y.  C.  Stuart ;  Earl  Dundonald  v.  Mas- 
terman,  7  Eq.  618,  V.  C.  James;  JEyre 
V.  Hughes,  2  Ch.  D.  148,  V.  0.  Bacon. 

{J)  Langstaffe  X.  Fenwvck,  10  Ves.  406; 
and  see  Wragg  v.  Denham,  2  T.  &  0. 
Exc.  117. 
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If  a  client  has  paid  his  solicitor's  bill  of  oosts  without  preflsore 
or  undue  inflaence,  and  afterwards  wishes  to  hare  it  taxed,  he  must 
state  and  prove  that  the  bill  contains  such  grossly  improper  charges 
as  famish  evidence  of  frand  (A). 

If  an  acoonnt  be  taken  in  chambers,  and  no  farther  proceedings 
are  had,  and  afterwards  a  second  accoont  is  directed,  it  will  be 
taken  from  the  foot  of  the  first  aocoont  {I). 

A  mortgagor  is  not  bound  bj  an  account  (to  which  he  is  not  a 
party)  stated  between  the  mortgagee  and  his  assignee  (m).  The 
consequence  is,  that  an  assignee  is  in  such  case  liable  to  account 
for  all  the  profits  received  by  the  mortgagee,  and  the  intermediate 
assignees^  and  the  mortgagor  need  make  the  last  assignee  only  a 
party  to  lus  action  (;<). 

If  a  mortgagee  in  possesion  assign  his  mortgage  without  the 
concurrence  of  the  mortgagor  to  an  insolvent  person,  he  will  be 
liable  for  the  rents  as  well  before  as  after  assignment,  because  he 
is  in  some  sort  a  trustee  of  the  estate  (o). 

Where  a  mortgagee  by  deposit  of  title  deeds  is  also  a  creditor  of 
the  mortgagor  in  respect  of  a  book  debt,  and  agrees  to  a  sale  of 
the  estate,  he  cannot  appropriate  an  instalment  of  the  purchase 
money  received  by  him  from  the  mortgagor,  to  the  payment  of  the 
book  debt  (p). 


{k)  Horhek  v.  Smith,  2  My.  &  Cr. 
496  ;  Be  Lacey,  25  Ch.  D.  301,  C.  A. 

(/)  Procter  v.  Coicper,  2  Vera.  377  ; 
Morri*  v.  Jslip,  20  Beav.  654. 


(w)  Sup.  p.  719  (f). 

(n)  Chambers  t.  Goldtcin,  9  Yes.  266. 

(o)   See  sup.  p.  719. 

(p)  Toung  v.  English,  7  Beav.  10. 
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(1.)  Receiver  appointed  by  the  Court. 

In  reference  to  the  appointment  of  a  receiver  by  the  Court  («r), 
on  application  by  the  mortgagee,  the  rule  before  the  Jud.  Act  was 
that  if  the  mortgagee,  having  the  legal  estate,  neglected  to  take  the  Mortgagee 
precaution  of  an  agreement  with  the  mortgagor  for  the  appoint-  Sate.^^^*^ 
ment  of  a  receiver,  he  could  not  obtain  such  appointment  by  order 
of  the  Court,  but  must  have  proceeded  to  eject  the  mortgagor  (6), 
and  he  was  made  to  pay  the  costs  of  the  motion  for  a  receiver  (c), 
although  under  special  circumstances,  a  receiver  was  granted  at 
the  instance  of  a  mortgagee  having  the  legal  estate  (r/).  An 
exception  also  was  made  in  matters  relating  to  trade  ((?),  and  in 
case  of  an  undivided  moiety  (/). 

By  the  Jud.  Act,  1873  (^),  a  receiver  may  be  appointed  by  an  Jud.  Act. 
interlocutory  order  of  the  Court  in  all  cases  in  which  it  shall  appear 
to  the  Court  to  be  just  or  convenient  that  such  order  should  be 
made,  and  any  such  order  may  be  made  either  unconditionally  or 
upon  such  terms  and  conditions  as  the  Court  shall  think  just. 

Under  this  section  there  is  no  limit  to  the  power  of  the  Court  to 
appoint  a  receiver  on  motion,  except  that  it  is  only  to  be  exercised 
when  it  appears  "  just  or  convenient "  (A). 

(a)  36  &  87  Vict.  c.  66,  8.  U  (8).  (e)  Fripp  v.  Chard  R,  C.  11  Ha.  241 ; 

(b)  Bemey  v.  Sewell,  IJ.  &  W.  647.  17  Jur.  887,  V.  0.  Wood. 

{e)  Stureh  v.  Youngs  6  Beav.  667 ;   12  (/)  FaU   v.   Elkinsy   9  W.  R.    861, 

L.  J.  Ch.  66.  M.  R. ;  Holmes  v.  BeU,  2  Beav.  298. 

(^  Aekland  v.  Gravmer^  31  Beav.  482 ;  (^)  36  &  87  Vict.  o.  66,  8.  26  (8). 

Whits  V.  SmaUit  22  ih.  72.  (h)  Pm-  Jeesel,  M.  R.  Oatcthorpe  v.  O. 

W.  N.  1878—91. 
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A  receiver  will  not  be  granted  where  the  amonnt  of  the  pro- 
perty is  so  small  that  there  is  nothing  likely  to  he  recovered  (f ). 

Tinder  this  section,  the  appointment  of  a  receiver  was  extended 
to  the  whole  property  comprised  in  the  security,  as  to  part  of 
which  the  incumbrancer  was  a  legal,  and  as  to  part  equitable, 
mortgagee  (A*). 

In  another  case  a  receiver  was  appointed  on  the  interlocutory 
application  of  a  legal  mortgagee,  where  the  mortgagor  prevented 
him  from  taking  possession  of  the  premises  (/)  ;  and  the  Court  of 
Appeal  can  appoint  a  receiver,  though  no  order  has  been  made  in 
the  Court  below  (w). 

A  receiver  has  been  appointed  imder  s.  25  of  the  Jud.  Act,  in  an 
action  for  the  recovery  of  land,  where  the  title  was  in  dispute  (»). 

Where  mortgagees  of  the  whole  of  a  property  declined  to  enter 
into  possession,  the  Court,  at  the  instance  of  puisne  mortgagees 
of  an  undivided  fifth  share  in  an  action  for  partition  or  sale, 
appointed  a  receiver  of  the  rents  of  the  whole  property  (o). 

Under  the  Conveyancing  Act,  1881  (jo),  any  mortgagee  may 
appoint  a  receiver  of  the  income  of  the  mortgaged  property;  but  if 
an  action  is  pending,  it  is  more  desirable  that  the  appointment 
should  be  made  by  the  Court  under  the  Jud.  Act  {q). 

If  the  first  mortgagee  be  in  possession,  the  Court  will  not,  in 
general,  on  the  application  of  a  subsequent  mortgagee,  appoint  a 
receiver  (r),  but  the  second  mortgagee  must  redeem  the  first ;  and 
a  charge  of  mismanagement  and  collusion  is  not  sufficient  ground 
on  motion  before  defence,  to  take  the  possession  from  him  ($) ;  and 
in  order  to  deprive  a  mortgagee  of  the  possession,  on  the  ground  of 
mismanagement,  the  charge  must  be  of  a  clear  and  specified 
nature  {() ;  but  a  receiver  was  granted  at  the  suit  of  second  incum- 
brancer after  decree  against  the  first  mortgagee,  who  could  not 
show  eatisfactorily  on  affidavit  that  nothing  was  due  (ti).  So  as 
against  trustees  having  the  management  of  the  estate,  where  there 


(•)  J.  V.  JT.  W.  N.  1884—63,  Field,  J. 
•  \k)  Fease  v.  FUtcher,  1  Ch.  D.  273, 
V.  C.  Bacon;  notwithstanding  Haber- 
shon  V.  Gill,  W.  N.  1875—231 ;  20  Sol. 
J.  219,  Quain,  J.;  Tillett  v.  Nixon,  25 
Ch.  D.  239,  Pearson,  J. 

{fj  Truman  v.  Eedgravty  18  Ch.  D. 
647,  Jessel,  M.  B. 

(m)  Hyde  v.  Warden,  1  Ex.  D.  309. 

(«)  Berry  v.  Keen,  61  L.  J.  Ch.  912, 
C.  A. 


(o)  Sumeion  v.  CruUwell,  31  W,  R.  899. 

{p)U&  45  Yiot.  c.  41,  8.  19,  fiob-s.  3. 

{q)  TxlUtt  T.  Nixon,  sup, 

(r)  Bemey  v.  Seicell,  IJ.  ftW.  647 ;  and 
see  Codrington  v.  Parker,  16  Ves.  469  ; 
Quarrell  v.  Beekford,  IZib,  377 ;  Faulkner 
V.  Daniel,  3  Ha.  204. 

(«)  Berney  v.  Stwell,  sup, 

(t)  Bowe  V.  Wood,  2  J.  &  W.  663. 

{u)  Hilee  y.  Moore,  16  Bear.  176. 
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are   prior  charges  and  the  management  does   not  appear  im- 
proper (a*). 

But  if  the  first  mortgagee  be  not  in  possession,  a  second  mort-  Second  mort- 
gagee may  have  a  receiver,  without  prejudice  to  the  rights  of  the  fn^ued. 
first  (y),  although  the  mortgagor  has  not  appeared  to  the  suit  and 
is  out  of  the  jurisdiction  (z). 

In  a  suit  by  an  equitable  mortgagee  to  enforce  his  security,  a  Equitable 
receiver  will  be  appointed  before  defence,  if  the  non-interference  of  ™^  fi^*fi^- 
the  Court  would  expose  the  plaintiJff  to  the  danger  of  loss  (a).  And 
in  oases  of  urgency  the  Court  will,  even  before  appearance,  upon 
the  motion  of  the  equitable  mortgagee,  after  notice  served  by  special 
leave  upon  the  mortgagor,  appoint  a  receiver,  although  an  injunc- 
tion is  not  asked  by  the  action  (b) ;  and  if  the  mortgagor  is  resident 
out  of  the  jurisdiction,  the  Court  will  dispense  with  service  of 
motion  (z). 

So  where  the  debtor  has  agreed  t^  give  (a)  a  mortgage  and  has  On  agreement 
not  performed  the  agreement,  and  the  interest  is  in  arrear  (c) ;  and  ^^  ™ 
in  other  cases  where  the  right  to  the  possession  is  the  subject  in 
dispute,  and  the  title  of  the  plaintiff  appears  to  the  Court  to  be  the 
best,  a  receiver  will  be  appointed  as  against  the  legal  estate  (d); 
and  even  as  against  the  first  mortgagee  in  possession  a  receiver  will 
be  appointed,  if  the  party  applying  offer  to  pay  off  such  mortgagee  Offer  to  pay 
according  to  his  own  demand,  and  the  latter  refuse  to  accept  what  gag^!^ 
is  due  to  him,  or  will  not  swear  that  anything  is  due ;  and  the 
Court  will  oblige  the  latter  to  give  security,  on  payment  being 
made  him  of  the  sum  that  he  swears  to,  to  refund  if  it  shall  appear 
upon  acooimt  that  he  has  received  too  much  {d). 

Where  a  bill  for  redemption  was  filed  by  a  mortgagor  against  Application 
two  mortg^ees,  the  M.  E.  refused  an  application,  made  by  one  of  by  i[d9-^^ 
the  defendants,  for  the  appointment  of  a  receiver  as  against  the  *®°^*^*- 
mortgagor  in  possession,  but  seemed  of  opinion  that  it  might  be 
done  upon  petition,  after  notice  to  the  plaintiff  (e). 

In  a  case  where,  by  a  contract  for  sale,  the  vendor  was  to  convey  Mortgage  by 

vendee  after 

{x)  BarkUy  ▼.  Lord  Iteay,  2  Ha.  306.  (*)  Meaden  V.  SedUy^  6  Ha.  620. 

(y)  Btmey  v.  Setcfllj  sup. ;  Bryan  v.  (c)  Bhahtl  v.  Duke  of  Marlhoroughy  4 

Cortnickf  1  Cox,  422;  Dalmer  v.  J)aah-  Mad.  463;  andsee2>iftrj&trorMy.  TVo^or^f, 

woody  2  t^.  378 ;  and  see  Phipps  v.  Bishop  18  Yes.  283 ;  Free  v.  mnde,  2  Sim.  7. 

of  Bath  and  Veils,  2  Dick.  608 ;  Price  y.  (d)  2  Dan.  Ch.  Fr.  1666,  ed.  6. 

TFilliamSj  G^.  Coop.  31 ;  Archdeacon  r.  (e)  Barlow  v.  Oains^  8  Beav.  329;  bat 

Bowesy  3  Anst.  752.  see  Bickford  r.  Chalker,   14  Jar.   997, 

(z)  Tan/leld  y.  Irvine^  2  Boss.  149.  V.  G.  Rolfe. 

(a)  Aberdeen  y.  Chitty,  8  Y.  &  G.  379. 

C. — VOL.  II.  H  H 
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at  the  end  of  five  years,  and  in  the  meantime  the  vendee  was  to 
pay  interest,  out  of  the  rents,  on  the  purchase  money,  and  the 
vendor  had  a  power  of  re-entry  on  default  of  payment  for  twenty 
days,  and  the  vendee  mortgaged  his  interest  under  the  contract  in 
order  to  pay  the  interest  due,  and  the  vendor  agreed  to  waive  the 
power  of  re-entry,  but  afterwards  entered  under  that  power,  the 
Court  appointed  a  receiver,  on  the  motion  of  the  mortgagee,  who 
had  filed  his  bill  against  the  vendor  and  vendee. 

In  a  case  where  a  husband  had  persuaded  the  trustees  of  his 
wife's  marriage  settlement  to  invest  the  trust  fund,  which  was 
settled  to  her  separate  use  without  power  of  anticipation,  in  the 
purchase  of  real  estate,  of  which  he  had  previously  contracted  for 
a  renewal  of  a  lease  held  by  him,  and  in  the  repairs  of  which  he 
laid  out  a  considerable  sum  of  money,  and  the  trustees  had  entered 
into  the  receipt  of  the  rents  in  consequence  of  some  disagreement, 
a  motion  by  the  husband  for  a^  receiver  was  refused  with  costs  (t). 

A  receiver  will,  it  seems,  be  appointed,  at  the  suit  of  a  judgment 
creditor,  of  the  profits  of  an  office  granted  by  letters  patent  {k). 

A  receiver  will  be  appointed  of  a  mortgage  (part  of  a  testator's 
estate),  against  a  trustee,  who  by  refusing  to  act  has  rendered  a 
suit  necessary  (/). 

In  the  case  of  Feistel  v.  Kingh  College  (w),  the  M.  E.,  after 
deciding  on  the  validity  of  the  assignment  of  the  profits  of  the 
fellowship,  said  that  he  would  either  appoint  a  receiver  of  such 
sums  as  might  be  thereafter  appropriated  by  the  college  for  the 
dividend  of  the  debtor,  or  adopt  any  other  mode  of  securing  the 
plaintiff's  interest,  which  might  be  more  satisfactory  to  the  coU^^e. 

A  receiver  will  not  be  appointed  at  the  suit  of  specialty  creditors 
of  the  testator  against  the  mortgagee  of  the  devisee  of  the  tenant 
for  life  of  an  equitable  interest  (n). 

Receivers  are  always  appointed  without  prejudice  to  prior  in- 
cumbrances (o). 

The  appointment  of  a  receiver  takes  effect,  not  from  the  date  of 
the  order  appointing  him,  though  he  is  named  in  the  order,  but 
from  the  time  when  his    security  is   perfected  {p) ;    execution 


(*)    Wiles  V.  Cooper,  9  Bea.  294. 
{k)  Blanehardv,  Caivthome,  4  Sim.  666. 
(/)   Palmer  v.  Wrighty  10  Bea.  234. 
(m)  10  t^.  491,  609. 

(n)  Coope  V.  CrewweU,   12  W.  R.  299, 
V.  O.  Kindcrsley. 

(o)  Mhodett    v.  Lord  Moatyriy    17  Jur. 


1007,  V.  C.  Wood. 

{p)  Edwards  v.  E.  2  Ch.  D.  291  ;  45 
L.  J.  Ch.  D.  391 ;  24  W.  K.  713,  C.  A.  ; 
reversing  1  Ch.  D.  464,  V.  C.  Malins ; 
Defries  v.  Creed,  34  L.  J.  Ch.  607,  V.  C. 
Kinderslcy ;  but  see  Exp,  Ecans,  11  Ch. 
D.  698,  C.  J.  Bacon. 
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creditors  without  notice  putting  the  sheriff  in  possession  in  the 
interval  were  not  guilty  of  a  contempt  of  Court  {q).  If  it  is  an 
object  that  the  office  of  the  receiver  should  commence  before  giviug 
security,  the  appointment  will  be  made  immediate,  the  solicitor 
imdertaking  that  security  shall  be  given  (r). 

When  a  receiver  has  been  appointed  by  the  Court,  it  would  be  Contempt, 
contempt  in  the  first  mortgagee  or  any  creditors  to  proceed  against 
the  premises  without  the  consent  of  the  Court  (s),  and  in  a  solicitor 
for  parties  interested  to  ad^se  the  receiver  not  to  carry  on  the 
business  {t) ;  and  if  the  receiver  acts  contrary  to  his  duty,  an 
action  cannot  be  brought  against  him :  the  proper  course  is  an 
application  in  the  action  in  which  he  is  receiver  (w). 

A  receiver  appointed  by  the  Court  of  Bankruptcy  cannot  inter-  Bankruptcy, 
fere  with  the  right  of  the  landlord  to  distrain  for  a  year's  rent 
under  s.  42  of  B.  A.  1883 ;  the  landlord  need  not  apply  to  the 
Bankruptcy  Court  for  leave  to  distrain  (ir).  But  it  is  a  contempt 
of  Court,  for  the  holder  of  a  valid  bill  of  sale  of  goods  of  the  bank- 
rupt, to  oust  the  receiver  from  possession  which  he  has  taken  of 
such  goods ;  he  ought  to  apply  to  the  Court  of  Bankruptcy  for 
leave  to  enforce  his  rights  (y). 

In  a  case  where  the  plainti£P's  bill  in  the  Exchequer  had  been  Leave  to  sue 
dismissed  with  costs,  and  she  was  entitled  to  a  life  interest  in  real  ^^  ^"*' 
estate,  which  was  in  the  hands  of  a  receiver  of  the  Court  of 
Chancery,  the  Court  allowed  the  defendant,  who  had  obtained  an 
order  in  the  Exchequer  for  the  payment  of  his  costs,  to  sue  out  of 
the  Exchequer  such  writ  as  he  might  be  advised,  notwitlistanding 
the  possession  of  the  receiver  (s). 

Upon  proceedings  for  disobedience  of  the  order  for  receiver,  the 
order  itself  cannot  be  questioned  (a). 

Upon  application  by  the  mortgagee  or  creditor  for  such  purpose,  Ezunination 
the  course  has  been  either  to  permit  him  to  bring  ejectment,  or  ^Z**  ^^^^ 
to  be  examined  ^0  interesse  stio  (b).    An  examination  j9ro  interesse 

{q)  Edwards  v.  E,  9up,  V.  C.  Bacon. 

(r)    ITood  V.  Bamieotty  M.  B.  1878.  (0  Exp.  Eayioard,  W.  N.  1881—116, 

(#)  Erookg  V.  Greathed,  IJ.  &  W.  178;  0.  A. 

Afiff^l  y.  Smithf  9  Yes.  336  ;  Anon.  6  ib.  (u)  Searle  v.  Choat,  26  Ch.  D.   723, 

287;   Bryan  y.   Cormiekf    1   Cox,   422;  C.  A. 

jimei  y.  Ihutees  of  Birkenhead  Docks,  {x)  Exp.  Till,  16  Eq.  97,  C.  J.  Bacon. 

20  Beay.  332 ;  1  Jar.  N.  S.  629 ;  Buesell  (y)  Exp.  Cochrane,  sup. 

T.  East  Anglian  R.  Co.  3  Mao.  &  G.  104;  (z)  Gooeh  y.  Maworth,  sup. 

14  Jar.  1033;  reyersing  t^.  967,  Y.  C.  (a)  Russell   y.    East   Anglian    R.   C, 

Knight  Bruce;    Gooch  y.  Haworth,    3  sup. 

Beay.  428 ;  Exp.  Cochrane,  20  Eq.  282,  (/;)  See  1  J.  &  W.  178  ;  9  Ves.  338. 
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Recoiver'a 
accounts. 


Sureties. 


Attonmieiitt 


8U0  proceeds  by  interrogatories,  and  a  reference  in  chambers  to 
certify,  if  the  claimant  has  made  good  his  title,  and  the  certificate 
is  sot  down  for  consideration,  and  a  final  order  made  {e).  It  is  not 
regular  to  take  except  ions  to  the  report  (d).  Though  if  it  be 
thought  that  the  chief  clerk  has  adapted  some  general  principle 
which  cannot  be  supported,  the  party  complaining  may  bring 
that  point  before  the  Court  (e).  The  order  will  be  made  as 
well  against  a  receiver  as  sequestrators  (/),  and  the  effect  of 
such  an  examination  may  in  general  be  obtained  on  motion  or 
petition  (g). 

After  the  certificate  has  been  confirmed,  a  reference  may  be 
obtained  to  calculate  principal  and  interest  and  costs,  and  the  rents 
in  the  receiver's  hands  are  to  be  applied,  first,  in  payment  of  costs, 
and  then  in  reduction  of  the  mortgage,  and  possession  will  be 
given  up  (/«). 

A  receiver  appointed  by  the  Court  should  enter  into  a  recogni- 
zance with  two  sureties (i).  The  Court  will  not  generally  dispense 
with  sureties,  even  by  consent  of  the  parties  interested  (k) ;  but  if 
they,  being  competent  to  consent,  will  appoint  a  receiver  of  their 
own  authority,  the  Court  will  allow  him  to  act  without  finding 
sureties  (/).  If  a  receiver  is  appointed  upon  the  misrepresentation 
of  the  solicitor  that  he  has  entered  into  the  requisite  security,  the 
solicitor  will  be  responsible  for  any  loss  (m). 

The  tenants  are  ordered  to  attorn  and  pay  their  rents  to  the 
receiver  (n),  and  he  can  distrain  in  the  name  of  the  person  who  has 
the  legal  estate  (o). 

When  the  mortgagor  is  in  personal  occupation,  the  receivership 
order  directs  him  to  give  up  possession  to  the  receiver  (p). 

The  Court  will  not  decide  a  question  of  disputed  tenancy  on 
a  motion  by  a  receiver  for.  an  attachment  for  non-»payment  of 
rent  (y). 


(c)  Stint  V.  PrUstf  2  Dick.  640. 

(d)  Hamlyn  v.  Lee,  I  ib,  94. 

\e)  Shewell  v.  Jofies,  2  S.  &  S.  170. 

(/)  Oomme  v.  TFest,  2  Dick.  472. 

(^)  Walker  Y,  Bell,  2  Mad.  21 ;  Tatham 
V.  Farker,  1  Sm.  &  G.  606 ;  17  Jur.  909 ; 
Dixon  V.  Smithy  1  Sw.  467 ;  Dickenson  v. 
Smith,  4  Mad.  177;  and  see  IJ.  &  W. 
179,  n. 

(A)   Walker  v.  Bell,  sup, 

(i)  Mead  v.  Zord  Orrery,  3  Atk.  244; 
Ord.  L.  r.  16. 


(k)  Manners  v.  Furu,  11  Beay.  30; 
Tylee  v.  T,  17  t*.  683. 

(I)  Bidout  V.  Barl  o/Flymouih,  I  Dick. 
68  ;  Carlisle  y,  C.  Set.  ed.  4,  1761,  cited 
there ;  Manners  y.  Furze,  sup. 

(m)  Simmons  y.  Bose,  31  Beay.  1. 

(«)  Bowley  v.  Bidley,  2  Dick.  630. 

(o)  FittY.  Snowden,  3  Atk.  760;  Huyhes 
y.  H.  3  Bro.  0.  0.  87. 

{p)  Eawkea  v.  Solland,  W.  N.  1881— 
128,  C.  A. 

(q)  Herbert  y.  B^e,  13  Ir.  CJh.  26. 
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If  it  is  intended  that  his  duty  should  exceed  keeping  down  the 
interest,  the  order  should  specify  it  (r). 

A  receiver  appointed  on  behalf  of  several  mortgagees  cannot  be  Several  mort- 
discharged  without  the  consent  of  all  (s).  ^^ 

A  receiver  may,  it  seems,  be  made  a  party  to  a  suit  instituted  by  Receiver, 

r  •     J.  Li.       J*  i.1  L  j-"i_       •  when  made  a 

an  incumbrancer  against  the  owner  oi  the  property  or  other  inciim-  party, 
brancers,  though  he  is  not  a  necessary  party  {().  In  general,  a 
xeceiver  in  a  cause  is  not  the  proper  party  to  originate  proceedings, 
and  if  he  is  in  difficulties,  he  should  not  apply  to  the  Court  unless 
the  parties  to  the  suit  refuse  to  do  so,  or  such  parties  have  mis- 
managed the  application  {u). 

The  receiver  will  be  compelled  to  bring  in  his  accounts  regularly  Accounts, 
from  time  to  time  to  show  the  actual  balance  in  his  hands,  and  he 
may  be  made  to  pay  the  costs  of  an  application  for  that  pur- 
pose (jr),  and  he  must  not  make  interest  of  the  moneys  that  come 
to  his  hands  during  the  times  of  passing  his  accounts  {y). 

The  allowance  made  to  a  receiver  depends  upon  the  degree  of  Allowaros. 
facility  or  difficulty  experienced  in  collecting  the  rents  or  moneys 
to  be  got  in  (s).     But  if  he  defend  an  action,  without  the  leave  of 
the  Court,  he  will  not  be  allowed  his  costs  {a). 

If  a  receiver,  appointed  by  the  Court  on  the  application  of  an  MisappUca- 

tion  by 

incumbrancer,  misapply  the  rents  and  profits,  the  loss  must  fall  on  receiver  faUs 
the  mortgagor  {b) .  °°  "^^'  gagor. 

If  a  receiver  receives  moneys  which  he  conceals  from  his  accounts, 
and  dies  after  his  recognizances  have  been  vacated,  the  debt  is  still 
a  debt  of  record,  and  he  is,  besides,  a  trustee  for  the  parties  bene- 
ficially interested  {c). 

When  a  petition  against  a  receiver,  charging  him  with  default.  Costs  of 
has  been  dismissed  with  costs,  and  the  petitioner  is  unable  to  pay  ©f  receipts, 
them,  the  receiver  may,  even  as  against  incumbrancers  on  the  pro- 
perty, retain  the  costs  out  of  his  receipts  {d). 

Receivers  appointed  by  the  Court  are  of  course  subject  to  the  Receiver 

subject  to 

(r)  Oresley  v.  Adderley,  1  Sw.  679.  (z)  Day  v.  Croft,  2  Beav.  488,  and  as 

(«)  Largan  v.  Bower,   1  Sch.  &  Lef.  to  the  principles  of  the  Court  with  ro- 

296  ;  Bainbrigge  v.  Blair,  3  Beav.  421.  Bpect  to  allowances  for  extraordinary 

(/)  Lewis  V.  Lord  Zoucke,  2  Sim.  388;  services,  see  Malcolm  v.  O' Callaghan,  3 

Smith  V.  Earl  of  Effingham,  7  Beav.  357.  My.  &  Cr.  62. 

(m)  Farktr  v.  Dunn,  8  ib,  497  ;  Ireland  (a)  Swabg  v.  Dickon,  6  Sim.  629. 

V.  Eade,  7  ib.  65  ;  Chater  v.  Maclean,  1  (i)  Bigge  v.  Bowater,  3  Bro.  C.  C.  365. 

Jur.  N.  S.  175,  V.  C.  Kindersley.  (e)  Seagram  v.   Tuck,  18  Ch.  D.  296, 

(«)  Bertie  v.  I^ord  Abifigdon,  8  Beav.  Kay,  J. 

63.                                                      .  {d)  Courand  v.  Hanmer,  9  Beav.  3. 

{jy)  Shaw  v.  Rhodes,  2  Russ.  539. 
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orders  of 
Court, 


orders  of  the  Court,  and  for  their  duties  and  liabilities,  see  gene* 
rally  (e).  Rents  due  before  the  order  for  receiver,  but  received  by 
the  receiver,  belong  to  the  creditor,  not  the  debtor  (/).  Where  a 
receiver  is  appointed  at  the  instance  of  a  second  mortgagee,  the 
first  mortgagee  is  not  entitled  to  the  rents  in  the  hands  of  the 
receiver  without  paying  his  expenses  (g),  A  receiver  will  be 
granted  of  a  newspaper  (A).  Where  a  mortgagee  of  substantiallj 
the  whole  property  of  a  company  has  obtained  a  receiver,  on 
winding-up  the  official  liquidator  will  be  substituted  (AA). 


Possession  of 
receiver  is  the 
possession  of 
the  mort- 
gagor. 

Distress. 


Beceiyer  by 
deed. 


Action  V. 
receiver. 


Salaries  of 
agents. 


(2.)  Receiver  appointed  hy  the  parties. 

The  mortgagee  sometimes  stipulates  for  the  appointment  of  a  re- 
ceiver in  order  to  secure  the  advantages,  without  the  responsibilities, 
of  possession.  The  appointment  may  be  by  the  mortgage  or  by  a 
separate  deed.  The  appointment  is  usually  made  by  the  mortgagor, 
but  the  mortgagee  sometimes  joins  in  the  appointment.  The  lands 
are  sometimes  demised  to  the  receiver  for  a  term  of  years,  but  this  is 
not  recommended  (/).  The  possession  of  the  receiver  is  the  pos- 
session of  the  mortgagor,  and  as  his  agent  he  may  exercise  all  bis 
powers,  including,  it  is  conceived,  the  implied  power  of  using  the 
name  of  the  mortgagee  {k).  Sut  the  appointment  of  a  receiver 
does  not  of  itself  give  him  an  implied  power  of  distress  (/). 

For  the  frame  of  receivership  clauses,  see  (m). 

With  respect  to  receivers  appointed  by  the  mortgage  deed,  and 
not  by  the  Court,  a  receiver  so  appointed,  with  directions  to  receive 
the  rents  on  trust  to  make  different  payments  thereout,  is  not,  it 
seems,  liable  to  an  action  at  law  for  money  had  and  received^ 
without  some  acknowledgment  on  his  part  to  constitute  him  a 
debtor  (;/). 

Where  by  the  terms  of  the  deed  of  receivership  the  receiver  is  to 
be  first  paid  all  his  expenses,  but  is  not  to  be  paid  any  remuneration 
for  his  trouble  until  after  the  payment  of  interest  on  the  mortgages, 
and  from  the  situation  of  the  receiver  (as  being  a  solicitor  practising 


(e)  Dan.  G.  P.  1590,  ed.  5  ;  2  Spenoe, 
648,  649,  689 ;  Set.  Dec.  1002,  ed.  3 ; 
424,  ed.  4. 

(/)  Abbott  V.  Stratten,  3  J.  &  L.  603. 

(S)  Davy  v.  Price,  W.  N.  1883—226, 
Field,  J. 

(h)  Chaplin  v.  Toun^,  6  L.  T.  N.  8. 
97,0. 

{hh)  Tottenham  y,  Swansea  Zinc  Co,  32 


"W.  R.  716,  Pearson,  J. 

(i)  2  Dav.  Gonv.  649,  ed.  8;  100,  ed.  4. 

(k)  lb, ;  Trent  v.  Kunt,  9  Exo.  14. 

(/)    JFard  v.  Shaw,  9  Bing.  608. 

(m)  2  Dav.  Conv.  662,  ed.  3 ;  103, 
ed.  4. 

(n)  Bartlett  v.  Dimond,  14  M.  &  W. 
49  ;  and  see  Fardoe  y.  Fftee,  16  ib.  451  ; 
16  L.  J.  Ezc.  192. 
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in  London),  it  is  clear  that  he  could  not  be  expected  to  attend 
personally  to  the  collecting  of  the  rents,  the  salaries  of  agents, 
employed  by  him  for  that  purpose,  will  be  allowed  as  part  of  the 
expenses  (o). 

A  receiver  appointed  by  the  mortgage  deed,  with  power  to  receive  Notice  to  quit 
the  rents  and  eject  tenants,  is  an  agent  of  the  mortgagee,  authorized  n.  c.  28. 
to  give  notice  to  quit,  within  4  Geo.  II.  c.  28,  s.  1,  even,  as  it 
seems,  though  the  appointment  be  made  by  the  mortgagors  with  the 
consent  only  of  the  mortgagees^  and  though  the  mortgagors  are  only 
the  beneficial  owners,  and  their  trustees  join  in  conveying  the  legal 
estate,  and  not  in  the  appointment  of  the  receiver  (p).  And  even 
a  receiver  appointed  by  the  Court  is  an  agent  lawfully  authorized 
within  the  statute  (q). 

In  a  case  where  a  mortgagor  (tenant  for  life  with  power  to  charge),  Mortgagee 
exercised  that  power  and  joined  with  the  mortgagee  in  appointing  a  f^nt^re-^*^' 
receiver,  and  the  construction  put  upon  the  deed  was,  that  the  mort-  reivers, 
gagee  and  another  creditor  should  receive  the  rents  during  the  mort- 
gagor's life,  without  the  mortgagee  incurring  the  responsibility  of 
mortgagee  in  possession ;  the  Court  refused  to  consider  the  receiver 
after  the  death  of  the  mortgagor  who  had  survived  the  mortgagee, 
as  the  receiver  of  the  mortgagee's  administratrix  without  further 
evidence  of  some  act  on  her  part,  that  would  constitute  him  her 
receiver  (r). 

Where  a  mortgagee,  under  a  power  for  that  purpose,  appoints  an  Appointment 
agent  to  manage  the  mortgage  premises,  the  mortgagee  cannot  be  ^*8^*  ^^ 
treated  as  mortgagee  in  possession  (s).  gagee  in 

i»iii«         possession. 

Where  the  mortgagee  and  mortgagor  demised  to  the  receiver  p         .    , 
under  the  receivership  deed,  it  was  held  that  the  power  of  sale  in  not  affected 
the  mortgage  deed  was  not  affected,  and  that  the  receiver  was  ment, 
bound,  without  the  concurrence  of  the  mortgagor,  to  join  in  a  con- 
veyance to  a  purchaser  from  the  mortgagee  under  the  power  of 
sale  (t). 

Where  a  receiver  has  been  appointed  by  the  mortgagor  and  the 
first  mortgagee,  no  accoimt  will  be  directed  at  the  suit  of  a 
second  mortgagee  against  the  receiver  in  the  absence  of  the  first 
mortgagee  (?^). 

(o)  Gilbert  v.  Dyneley,  3  Man.  &  G.  («)  See  Faulkner  v.  Daniel^  3  ib,  199, 

12.  218  ;  Jefferys  v.  Dickson,  1  Ch.  183;  Law 

{p)  Poole  V.  Warren,  8  A.  &E.  682  ;  3  v.  Glenn,  2  ib,  641. 
Nev.  &  P.  698.  (0  JTing  v.  Heenan,  3  De  G.  M.  &  G. 

{q)  TFilkinson  v.  Colley,  5  Burr.  2694.  890. 

(r)  Jonee  v.  Smith,  1  Ha.  43.  («)  Ford  v.  Backham,  17  Beav.  485. 
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(3.)  Appointment  of  receiver  under  Lord  Cramcorth^s  Act  and  the 

Conv.  Act,  1881. 

By  23  &  24  Vict.  c.  145,  a  receiver  might  have  been  appointed 
by  a  mortgagee  in  manner  therein  prescribed;  see  ss.  17  to  23 
thereof,  sup.  p.  284 ;  and  see  Conv.  Act,  1881,  s.  24,  sup. 
pp.  289—290. 

As  to  the  appointment  of  a  receiver  and  manager  of  a  railway  at 
the  suit  of  a  judgment  creditor  under  30  &  31  Vict.  o.  127,'  s.  4, 
made  perpetual  by  38  &  39  Vict.  c.  31,  see  (t).  Whenever  the 
judgment  creditor  is  unpaid  the  appointment  is  a  matter  of  right, 
and  whenever  the  company  is  carrying  on  its  own  business  and  con- 
ducting its  own  traffic  arrangements,  the  appointment  of  a  manager 
is  "  necessary  "  within  s.  4.  The  directors  and  secretary,  or  any 
of  them,  may  propose  themselves  as  such  managers  (y).  The 
difference  between  a  manager  and  a  receiver  is  clear.  The  receiver 
merely  takes  the  income  and  pays  the  necessary  outgoings;  the 
manager  carries  on  the  trade  or  business  (s). 

(x)  ISup.  pp.  399,  400.  14  Ch.  D.  646,  0.  A. 

(y)  Re  Manchester  and  Milford  It,  Co,  (z)  lb.  p.  663,  per  Jessel,  M.  R. 
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(1.)  -4  surety  entitled  to  all  securities. 

A  SURETY,  who  pays  off  the  mortgage  debt  or  any  part  thereof, 
being  the  -whole  remaining  due  («),  is  entitled  to  the  benefit  of 
every  security  which  the  mortgagee  has  against  the  latter  (ft), 
whether  the  surety  was  aware  or  \tras  not  aware  of  the  existence  of 
the  securities  (c) ;  and,  accordingly,  if  a  bond  is  given  by  principal  Bond  and 
and  surety,  and  at  the  same  time  a  mortgage  is  executed  by  the  ™^  *^^' 
principal  debtor  for  securiug  the  debt,  the  surety  paying  off  the 
bond  debt  will  be  entitled  to  6tand  in  the  place  of  the  creditor,  in 
respect  of  the  mortgage  {d).    So  if  there  be  but  one  specialty,  viz..  When  only  a 
the  mortgage,  because  there  the  payment  does  not,  as  in  the  case     °  ^^^' 
of  a  bond,  extinguish  the  security  without  a  reconveyance ;  there 
is  something  to  assign  or  transfer  (e). 


(a)  BicarlY,  Zalla,  4 Macq.  H.  L.  983. 

{b)  Mayhew  v.  Crickett,  2  Sw.  191  ; 
Allen  V.  De  Lisle,  3  Jur.  N.  S.  928 ; 
6  W.  K.  158,  V.  C.  Stuart;  Goddard  v. 
WhyU,  2  GifP.  449 ;  6  Jur.  N.  S.  1364. 

(c)  Mayhew  v.  Crickett,  sup. ;  Zuke  v. 
Brutlon,  18  Beav.  34 ;  8  De  G.  M.  &  G. 


440  ;  2  Jur.  N.  S,  839 ;  Duncan  v.  N. 
and  S.  W.  Bk.  6  App.  0.  1 ;  reyersing 
11  Ch.  D.  88,  0.  A. 

(rf)  Copu  V.  Middleton,  T.  &  R.  231. 

(e)  Hodgson  v.  Shaw,  3  My.  k  K.  196, 
per  Lord  Brougham. 
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Before  late 
Act  no 
transfer  of 
debt  when 
paid  off. 


Unless  a 
separate 
bond  given. 


The  above  dootrme  does  not,  however,  apply  where  the  surety  is 
a  guarantee  for  one  part  of  the  debt,  and  the  security  is  given  for 
another  part  (/),  but  it  does,  when  the  security  is  given  subse^ 
quently  though  by  an  independent  transaction  {g). 

An  indorsee  of  a  bill  is  a  surety  within  the  rule  (A).  The  equity 
between  the  indorser  and  acceptor  is  the  same  as  that  between  a 
surety  and  principal  debtor,  when  the  creditor  is  not  a  party  to 
the  contract  of  suretyship  (A).  Until  the  Act  quoted  below  (t) 
the  surety  could  not  require  an  assignment  of  the  original  debt, 
nor  of  an  instrument  which  became  void  by  payment  of  the  debt, 
as  in  the  simple  case  of  a  joint  and  several  bond  by  a  debtor  and 
his  surety  {k) ;  nor  could  he  have  compelled  an  assignment  of  a 
judgment  that  had  been  recovered  by  the  creditor  in  a  separate 
action  against  the  principal  debtor  upon  a  joint  and  several  pro- 
missory note,  though  the  debt  had  been  satisfied  by  the  surety 
upon  a  judgment  obtained  against  him  in  another  separate  action 
upon  the  same  note,  or  had  been  paid  by  him  without  such  latter 
action  (/) ;  nor  could  he  have  obtained  an  assignment  of  a  judg- 
ment obtained  against  the  debtor's  bail  or  his  representatives  (w) . 
But  he  might  have  obtained  an  assignment  of  a  bond,  note,  or 
judgment,  &c.,  executed  or  given  by  the  principal  debtor,  where, 
as  in  the  case  of  Hodgson  v.  Shawy  the  surety  had  bound  himself 
by  a  separate  bond  or  other  instrument,  and  that  bond  or  instru- 
ment was  paid  oflE  by  him  or  out  of  his  estate  {k). 


Assignment 
of  security 
although 
paid  off. 


(2.)  Mercantile  Law  Amendment  Act^  1856. 

Every  person  (n)  who,  being  surety  for  the  debt  or  duty  of 
another,  or  being  liable  with  another  for  any  debt  or  duty,  shall 
pay  such  debt  or  perform  such  duty,  shall  be  entitled  {p)  to  have 
assigned  to  him,  or  to  a  trustee  for  him,  every  judgment,  specialty, 


(/)  Wade  V.  Coope,  2  Sim.  165  ;  South 
Y.  Bloxam,  2  H.  &  M.  467. 

{jg)  Fledge  v.  Bustj  Johns.  663  ;  6  Jur. 
N.  S.  695 ;  overruling  Newton  v.  Chorlton, 
10  Ha.  646 ;  2  Drew.  333  ;  and  see  Lake 
V.  Brutton,  8  De  G.  M.  &  O.  440 ;  2 
Jut.  N.  S.  839;  ib.  Pt.  2,  p.  467;  Coatea 
V.  C.  33  Beav.  249  ;  10  Jur.  N.  S.  632 ; 
Ooddard  v.  Whyte,  2  Giff.  449 ;  Camp- 
bell V.  Bothtcell,  38  L.  T.  N.  S.  33, 
C.  P. 

(A)  Duncan  v.  K  and  S,    IK  Bk,  6 


App.  G.  1 ;  reversing  11  Oh.  D.  88, 
C.  A. 

(i)   In/,  s.  2. 

(k)  Copis  V,  Middleton,  T.  &  B.  231  ; 
Hodgson  v.  Shaic,  3  Hj.  &  K.  190. 

(T)  Dowbiggen  v.  Bourne,  2  Y.  &  C. 
Exo.  462 ;  Armitage  v.  Baldwin,  6  Beav. 
278  ;  3  My.  &  K,  196,  196. 

(m)  Armitage  v.  Baldwin,  sup. 

(w)  19  &  20  Vict.  c.  97,  s.  6. 

(o)  SeeFhUlips  v.  Dickson,  8  C.  B. 
N.  S.  391 ;  29  L.  J.  C.  P.  223. 
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or  other  security  which  shall  be  held  by  the  creditor  in  respect  of 
such  debt  or  duty,  whether  such  judgment,  specialty,  or  other 
security  shall  or  shall  not  be  deemed  at  law  to  have  been  satisfied 
by  the  payment  of  the  debt  or  performance  of  the  duty,  and  such 
person  shall  be  entitled  to  stand  in  the  place  of  the  creditor,  and 
to  use  all  remedies  and,  if  need  be,  upon  a  proper  indemnity,  to 
use  the  name  of  the  creditor  in  any  action  or  other  proceeding  at 
law  or  in  equity,  in  order  to  obtain  from  the  principal  debtor 
or  any  co-surety,  co-contractor,  or  co-debtor,  as  the  case  may  be, 
indemnity  for  the  advances  made  and  loss  sustained  by  the  person 
who  shall  have  so  paid  such  debt  or  performed  such  duty,  and 
such  payment  or  performance  so  made  by  such  surety  shall  not  be 
pleadable  in  bar  of  any  such  action  or  other  proceeding  by  him. 

Provided  that  no  co-contractor  or  co-debtor  shall  be  entitled  to  Co-contractor 
recover  from  any  other  co-surety,  co-contractor,  or  co-debtor  by  proportion.  °' 
the  means  aforesaid,  more  than  the  just  proportion  to  which,  as 
between  those  parties  themselves,  such  last-mentioned  persons  shall 
be  justly  liable. 

The  statute  applies  to  a  co-debtor  as  well  as  to  a  surety,  and  Act  applies 
gives  a  right  to  an  assignment  of  a  judgment  against  the  debtors,         "  ®     ^' 
although  by  discharge  of  the  debt  the  judgment  is  satisfied  {p). 

Although  under  this  provision  a  surety  who  discharges  a  spe-  When  spe- 
cialty debt  becomes  a  specialty  creditor  of  the  principal  debtor,  a  sure^ 
specialty  debt  is  not  created  by  reason  of  the  enforcement  by  the  °'®**®^* 
surety  of  his  right  to  indemnity  against  a  specialty  debt,  for  which 
he  is  liable,  but  which  he  has  not  discharged  (q). 

This  Act  applies  to  a  contract  made  before  the  Act  if  the  breach  Betroflpeo- 

tlVfi 

takes  place  and  the  payment  is  made  after  the  Act  (r). 

A  trustee  suing  his  co-trustee  for  an  indemnity  against  a  breach  Co-trostee 

•        'Ji.*     Ai."  i.»        /  \  within. 

IS  Within  this  section  (s). 

The  Court  has  no  power  under  s.  5  to  enforce  the  remedy  of  one 
co-surety  against  the  other  (<). 

{p)  Batehelhrv.laurencefQJxii.'N.S,  (r)  Lockharty,  Seilljf,  1  De  G.  &  Jo. 

1306 ;  9  C.  B.  N.  8.  643 ;  8  W.  R.  373.  476 ;   27  L.  J.  Ch.  64 ;   Jle  CoehramU 

See  Silk  y.  Eyre,  9  Ir.  R.  Eq.  393 ;  Re  EslaU,  6  £q.  209,  M.  R. 

SicaHf  4  t^.  209.  («)  Lockkart  v.  Reillyy  sup. 

(q)  Ferguuon  v.  Oibton,  14  Eq.  379,  (t)  FhilHpt  y.  Dickson,  sup, 
V.  C.  Wiokens. 
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(3.)  Further  securities  b^  principal. 

Notice  of  The  right  of  the  surety  to  the  principal  security  is  not  affected  by 

a  further  mortgage  by  the  mortgagor  to  a  person  who  had  notice 
of  the  first  mortgage,  though  the  subsequent  mortgagee  has  got  in 
the  legal  estate  (u), 

AVhereaprlor      Where  the  mortgagor  has  given  a  collateral  security  for  the 

'^'*  ""*^-  original  debt  and  borrows  a  f  urtber  sum,  which  is  guaranteed  by 
the  surety,  the  latter  is  entitled  to  the  surplus  value  of  the  securities 
after  payment  of  the  original  debt  towards  payment  of  that  for 
which  he  is  surety  (x). 

Indemnity  If  the  surety  take  from  his  principal  by  way  of  indemnity  a 

property.  Security  upon  other  property,  he  loses  his  right  to  the  principal 
security  (y),  unless  he  did  so  in  ignorance  of  the  principal  security, 
which  was  available  for  his  indemnity  (s) . 

Surety  for  A  surety  for  a  Crown  debtor  may  obtain  an  order  to  stand  in  the 

place  of  the  Crown  and  to  have  the  benefit  of  an  extent  {a) ;  but 
by  the  Jud.  Act,  1873  (6),  such  parol  agreement,  if  for  good  con- 
sideration, will  be  an  answer  to  an  action  in  any  division  of  the 
Court. 

Condition  not  A  conditional  agreement  does  not  discharge  the  surety  where 
the  agreement  does  not  become  binding,  from  the  condition  not 
being  performed  (c). 

Nor  is  the  surety  in  a  simple  contract  security  discharged  by  the 
principal  debtor  giving  a  specialty,  bi/  tcay  of  further  security^  to  the 
creditor,  though  the  creditor  agree  to  give  the  debtor  time  on  the 
specialty  {d), 

(4.) .  Discharge  of  the  surety. 

The  contract  of  suretyship  is  construed  in  the  strictest  manner, 

so  that  the  surety  will  only  be  bound  according  to  the  strict  letter 

Discharge  by   of  his  engagement  {e).     If  it  is  in  any  way  altered  without  his  eon- 
alteration  of 

contract. 

(m)  Breic  v.  Lockett^  32  Beav.  499  ;   9  (z)  Lake  v.  BruUoH,  8  De  Gr.  M .  &  G. 

Jur.  N.  8.  786;  and  see  Boivker  v.  Bull,  440  ;  2  Jur.  N.  S.  839  ;  Brandon  t.  B. 

1  Sim.  N.  S.  29 ;   Lancaster  v.  Evors,  10  6  Jur.  N.  S.  256  ;  3  De  G.  &  Jo.  524. 

Beav.  164.  (a)  Reg,  v.  Salter;  Beg.  t.  Bobinsen,  1 

{x)  Fraed   v.    Gardiner,   2    Cox,   86  ;  H.  &  N.  274,  6,  n. 

Copia  V.  Middleton,  T.  &  R.  224  ;  Hodg-  {b)  36  &  37  Vict.  c.  66,  s.  25,  Bub-s.  11. 

son  V.  Shaw,  3  My.  &  K.  183,  195.    But  (c)  Friee  v.  Edmonds,  10  B.  &  C.  578. 

see  AUeti  v.  De  Lisle,  5  "W.  R.  158;   3  (d)  Ticopenng  v.    Young,   3    ib.    208; 

Jur.  N.  8.  928,  V.  C.  Stuart.  Bell  v.  Banks,  3  Man.  &  G.  258. 

Q/)  Cooper  v.  Jenkins,  32  Beav.  337.  (e)  Stamford,  4c  Bkg.  Co.  4  De  G.  F. 

&  J.  310 ;  8  Jur.  N.  S.  420  ;  31  L.  J.  Cai. 
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sent,  even  for  his  benefit  or  innocently,  he  is  entitled  to  be  dis- 
charged (/).  He  is  discharged  by  an  arrangement  between  the 
mortgagee  and  the  mortgagor  of  a  fund  which  the  surety  had  a 
right  to  rely  on  {g).  Any  departure  from  the  conditions  will  dis- 
charge him  even  though  he  is  not  thereby  prejudiced  {h). 

If  by  the  neglect  of  the  mortgagee  the  benefit  of  all  or  some  of  Securities  lost 
the  securities  is  lost,  the  surety  is  pro  tanio  discharged  (/').  ' 

If  a  debtor  assigns  a  debt,  due  to  himself  under  a  judgment,  to 
his  creditor,  by  way  of  collateral  security,  and  such  debt  afterwards 
becomes  irrecoverable,  it  seems  that  the  loss  will  not  fall  upon  the 
creditor  merely  because  he  gave  time  to  the  debtor  under  the 
judgment  {k) ;  though  if  he  takes  out  execution,  and  so  assumes,  as 
it  were,  the  control  of  the  judgment,  and  then  is  guilty  of  neglect 
in  levying,  he  becomes  answerable  for  the  loss  (/). 

The  surety  may  be  discharged  by  the  creditor's  wasteful  appli-  ^y  wrasteful 
cation  of  the  principal's  estate  (w) ;  by  his  neglect  to  file  a  warrant  the  like ; 
of  attorney  whereby  he  is  prevented  from  entering  up  judgment 
and  issuing  execution  («) ;  or  by  omission  to  register  a  bill  of  sale  (o), 
or  an  assignment  of  a  ship  {p) ;  or  by  neglecting  to  insure  according 
to  contract  {q) ;  or  by  neglecting  to  realise  a  collateral  security  (r) ;  andbyneglect 
or  by  not  presenting  a  bill  of  exchange  for  payment  at  maturity  {s) ; 
or  by  not  giving  notice  of  a  mortgage  of  the  debtor's  life  interest  ' 
to  the  trustees  of  the  settlement  {t) ;  or  by  the  creditor  taking  a 
surrender  £rom  his  debtor  of  a  lease  for  the  performance  of  the 
covenants  in  which  the  surety  had  given  security  (u) ;   or  by  a 
release  of  the  mortgage  to  the  mortgagor's  trustees  in  bankruptcy 


generally. 


143,  L.  C. ;  Blest  v.  Broum,  i  De  G.  F. 

6  J.  367,  376 ;  3  Giff.  450 ;  8  Jur.  N.  S. 
187. 

(/)  Blest  V.  Brown,  tup. ;  Samuel  v. 
ffowarth,  3  Mer.  272 ;  Btilak  y.  Everett, 
1  Q.  B.  D.  669 ;  24  W.  R.  365,  689 ; 
Gardner  y.  WaUh,  5  E.  &  B.  83  ;  Eolme 
y.  Brunikill,  3  Q.  B.  D.  495. 

Iff)  Gen,  Steam,  fe.  Co.  y.  Bolt,  6  Jur. 
N.  S.  801,  Exc.  0. 

(A)  Zatcrence  y.  Walmsley,  31  L.  J.  G. 
P.  143. 

(f)  Capel  y,  Builer,  2  S.  &  S.  457 ; 
Strange  y.  Fooka,  4  Giff.  408 ;  9  Jur. 
N.  S.  943;  11  W.  R.  983;  Wulff  Y.Jay, 

7  L.  R.  Q.  B.  756. 

(k)  Williame  y.  Price,  1  S.  &  S.  587. 
(/)  Jb. ;    tup,    p.    400 ;     Mayhew    y. 


Criekett,  2  Sw.  191. 

(m)  Mutual  Loan  Fund  Ataoe,  y.  Sud^ 
low,  5  C.  B.  N.  S.  449. 

(n)  Watton  v.  Alleoek,  1  Sm.  &  G. 
319 ;  17  Jur.  482 ;  4  De  G.  M.  &  G. 
242;  17  Jur.  668. 

(o)    Wulffy.  Jay,  tup. 

{p)  Capel  y.  Butler,  sup.  See  Straton 
y.BattaU,  2  T.  R.  366. 

{q)  JFatts  V.  Shuttleworth,  7  H.  &  N. 
353. 

(r)  Mutual  Loan  Assoc,  y.  Sudlow,  sup. 

(*)  Latham  y.  Chartered  Bank  of  India, 
17  Eq.  205,  V.  C.  Baoon. 

{t)  Strange  y.  Fooks,  sup. 

(u)  Lord  Sarberton  y.  Bennett,  Beat. 
386.  And  see  Ewin  y.  Lancaster,  6  B.  ft 
S.  571. 
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Security  of 
surety  cannot 
be  applied  for 
another  debt. 


Assignment 
by  mortgagee. 

Discharge  by 
misrepre- 
sentation* 


Release  of  a 
00- surety. 


in  conaideratioii  of  a  oonvejanoe  of  the  equity  of  redemption, 
instead  of  proving  in  the  bankruptcy  (x). 

So  the  mortgagee  cannot  apply  the  security  in  satisfaction  of  any 
other  debt  than  that  for  which  the  surety  is  liable,  as  where  a  land- 
lord holding  a  mortgage  of  the  furniture  of  his  tenant  for  a  debt 
for  which  the  surety  was  liable  distrained  on  the  furniture  for 
rent  (y). 

Upon  an  assignment  by  the  mortgagee  the  obligation  of  preserr- 
ing  the  securities  for  the  surety  attaches  upon  the  assignee  (s). 

But  the  surety  is  discharged  if,  with  the  knowledge  or  assent  of 
the  creditor,  any  material  part  of  the  transa-ction  between  the 
creditor  and  the  debtor  is  misrepresented  to  the  surety,  and  the 
misrepresentation  be  such  that,  but  for  the  same  having  taken 
place,  either  the  suretyship  would  not  have  been  entered  into  at 
all,  or,  being  entered  into,  the  surety's  liability  might  be  thereby 
increased  (a). 

When  the  principal  debtor  has  deposited  the  title  deeds  of  an 
estate  with,  and  conveyed  the  estate  to,  the  surety,  by  way  of 
indemnity,  against  his  liability  under  a  joint  bond,  although  the 
surety  or  his  executors  be  induced,  by  a  false  representation  of  the 
debtor,  to  deliver  up  the  title  deeds,  that  will  not  give  the  debtor  a 
right  to  call  for  a  reconveyance  until  the  indemnity  is  fully  carried 
out(^). 

A  surety  cannot  recover  from  a  co-surety,  unless  he  has  paid 
more  than  his  proportion  of  the  debt,  although  the  co-surety  has 
paid  nothing  (c). 

If  the  creditor  releases  one  co-surety,  such  release  not  amounting 
to  an  extinguishment  of  the  debt,  he  may  still  claim  half  the  debt 
against  the  other  {d).  If,  however,  the  sureties  are  several,  not 
joint,  a  release  of  one  surety  is  only  a  discharge  of  the.  co-surety 
where  the  right  of  contribution  has  been  taken  away  or  injuriously 
affected  (e). 


{x)  Fledge  t.  J9t/M,  John.  663. 

(y)  Pearl  v.  Leaam,  24  Bear.  186 ;  3 
Jnr.  N.  S.  879 ;  1  De  G.  &  J.  461 ;  26 
L.  J.  Ch.  761 ;  3  Jnr.  N.  S.  1187. 

(z)  WheatUy  t.  Baatow,  7  Be  G.  M.  & 
G.  261. 

(a)  See  Stone  v.  CotnioHt  6  Bing.  N. 
8.  142,  157 ;  Smith  v.  Bank  of  Scotland, 
1  Bow,  272  ;  Railton  y.  Matthews,  10  CI. 
&  F.  934  ;  Burke  y,  Bogeraon,  14  L.  T. 


N.  8.  780,  L.  J. ;  13  t^.  415,  M.  B. 

{b)  Tyaon  v.  Cox,  T.  &  B.  396. 

[o)  Exp.  SnotcdoHy  17  Ch.  B.  44,  O.  A. ; 
and  see  Exp,  Giffordy  6  Yes.  805. 

{d)  Exp,  Qijfbrd,  sup,  ;  Whitimg  v. 
Burke,  6  Ch.  342;  10  Eq.  539,  V.  C. 
Malins ;  Exp.  Snowdon,  sup. 

(e)  Ward  v.  Nat.  Bk.  of  New  Zealand, 
8  App.  C.  756,  J.  C. 
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Although  the  sureties  are  several  and  not  joint,  there  is  still  a 
right  of  contribution  if  either  surety  is  called  on  to  pay  more  than 
his  proi)ortion  (/). 

A  surety  is  not  discharged  by  the  mere  reduction  of  the  amount 
of  the  debt ;  and  although  it  has  been  laid  down  as  a  general  rule 
that  the  giving  time  to  the  principal,  or  other  alteration  of  the  Mereinaction. 
contract,  releases  the  sureties,  still  that  will  only  apply  where  there 
is  a  positive  and  binding  contract  to  that  effect  between  the  prin- 
cipal and  creditor,  and  will  not  apply  where  the  creditor  is  niei*ely 
inactive  in  suing  (g), 

A  surety  who  has  security  from  the  principal  must  bring  it  into 
hotchpot  on  a  question  of  contribution  between  the  sureties,  though 
the  others  were  ignorant  of  it  (//). 

A  surety  cannot  have  contribution  from  his  co-sureties  unless  he  CoDtribution. 
brings  in  whatever  he  has  received  from  the  principal  debtor ;  e.g,y 
policy  moneys  omder  an  insurance  on  the  debtor's  life  (»'). 

As  to  the  effect  of  giving  time,  the  rule  has  been  held  inapplicable  Giving  time, 
to  cases  where  the  agreement  between  the  principal  debtor  and  the 
creditor  does  not  in  substance,  though  it  may  in  appearance,  amount 
to  giving  time  {k) ;  but  the  general  rule  against  giving  time,  in 
other  respects,  remains  untouched  (/);  thus  in  the  case  of  Oakeley  v. 
Pasheller  (/),  Lord  Lyndhurst  lays  down  the  rule  as  regards  giving 
time,  generally,  on  accoimt  of  the  risk  incurred  by  the  surety. 

If  time  is  given  to  the  principal  debtor  with  a  reservation  of  the  Reservation 
right  to  go  against  the  surety,  the  latter  is  not  discharged  (m).         guwty. 

A  mere  parol  agreement  to  alter  the  contract,  between  the  credi- 
tors and  principal  debtor,  was  no  answer  at  law  to  an  action  on  a 
bond  against  a  surety,  though  a  Court  of  equity  would,  in  such 
case,  have  interfered  (w). 


(/)   }rhiiinff  V.  Surkey  sup, 

(^)  Samuel  v.  Howarth,  3  Mer.  278 ; 
Wright  v.  Simpson,  6  Vcs.  734 ;  Sell  y. 
Banks,  3  Man.  &  G.  258 ;  JBonser  v.  Oox, 
13  L.  J.  Ch.  261,  L.  C. ;  Reath  y.  Key, 
1  Y.  &  J.  434 ;  Hollier  v.  Syre,  9  CL  & 
F.  67. 

(A)  Steele  v.  Dixon,  17  Gh.  D.  826, 
Fry,  J. 

(•)  Be  Areedeekne,  24  Gh.  D.  709, 
Pearson,  J. 

(k)  Hulme  v.  Coles,  2  Sim.  12 ;  Price  y, 
Edmonds,  10  B.  &  G.  578.  And  see 
Frendergast  v.  Devey,  6  Mad.  124.  And 
see  5  B.  &  G.  280,  281 ;  9  Ci.  &  F.  67, 


which  would  carry  the  exception  stiU 
f ctrther ;  Petty  v.  Cooke,  6  L.  R.  Q.  B.  793. 

(0  Oakeley  v.  Pasheller,  4  Gl.  &  F. 
207,  233;  Oriental  Financial  Corp.  y. 
Overend,  7  Gh.  142  ;  7  L.  R.  H.  L.  348. 
Bui  see  Swire  y.  Redman,  1  Q.^B.  B. 
542 ;  Oreenough  y.  McClelland,  2  E.  &  £. 
424,  434  ;  Petty  y.  Cooke,  sup,;  Bingham 
y.  CorHtt,  84  L.  J.  Q.  B.  37  ;  Bailey  y 
Edwards,  4  B.  &  S.  701,  772. 

(m)  Boultbee  y.  Stubbs,  18  Vee.  20 ; 
and  see  inf.  p.  1226  {m), 

(n)  See  Bavey  y.  Prendergrass,  6  B.  & 
Aid.  187,  and  cases  in  note  to  Heath  y. 
Kry,  sup. 
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Chap.  87. 


Appropria- 
tion of  pay- 
ments. 


Rules  as  to 
the  appro- 
priation of 
payments. 


Interest 
paid  before 
principal. 


Any  future  payments  made  in  the  one  case  by  the  surviving 
partners  to  the  creditor,  and  in  the  other  case  by  the  customer  to 
the  new  firm,  will  be  taken  in  satisfaction  of  the  old  account,  unless 
otherwise  appropriated  by  either  party  (o). 

It  may  be  convenient  to  insert  here  a  short  statement  of  the 
law  of  appropriation  which  is  very  applicable  to  the  ease  of  a  surety. 

The  general  rule  as  to  the  appropriation  of  payments  is,  that 
where  there  are  different  debts,  the  option  of  appropriating  a 
payment  is  in  the  first  place  given  to  the  debtor,  and,  if  not  exer- 
cised by  him,  is  given  to  the  creditor.  If  there  is  no  appropriation 
by  either  party  and  there  is  a  current  account  between  them  as  in 
the  case  of  banker  and  customer,  an  appropriation  is  made  by  pre- 
sumption of  law  according  to  the  order  of  the  items  of  the  account, 
the  first  item  on  the  debit  side  of  the  account  being  the  item  dis- 
charged or  reduced  by  the  firat  item  on  the  credit  side  (j;?).  But 
this  presumption  may  be  rebutted  by  evidence  of  a  different 
intention  (q),  and  is  not  applicable  where  the  person  has  not  the 
right  to  appropriate  some  of  the  items,  as  bemg  illegal  (r). 

After  the  death  of  a  surety,  by  which  the  guarantee  to  secure  a 
current  account  is  at  an  end,  the  appropriation  does  not  continue 
for  the  benefit  of  the  estate  of  the  surety  («). 

Where  the  payments  are  not  specially  made,  a  general  payment 
shall  be  applied  in  the  first  place  to  sink  the  interest  before  any 
part  of  the  principal  is  discharged  (t). 

It  is,  however,  the  right  of  the  debtor  in  the  first  instance  to 
declare  upon  what  account  he  pays  the  money  («),  according  to  the 
maxim,  quicquid  solvituVj  solntur  secundum  modum  sokentisy  and 
when  he  has  so  declared,  the  destination  of  the  payment  cannot  be 
changed  {x).    But  where  the  debtor  omits  at  the  time  of  payment 


(o)  Sank  of  Scotland  y.  Christiey  8  Q. 
&  F.  214;  Pemberton  y.  Oakes^  4  Ross. 
154,168.  Aji!^eeQBodenham\.Purcha$, 
2  B.  &  Aid.  39  ;  8im$on  r.  Ingham,  2  B. 
&  G.  66;  Clayton's  Case,  1  Her.  685, 
605,  608 ;  Hooper  y.  Kmy^  1  Q.  B.  D. 
178,  183. 

{p)  Devaynes  y.  Noble  {Clayton^ s  Case), 
8up.;  Pemberton  y.  Oakea,  sup.;  Boden" 
ham  y.  Purehas,  sup.  See  also  Brook  v. 
Enderby,  2  Brod.  &  B.  70;  Bank  of  Scot- 
land  y.  Christie,  sup, ;  Simson  y.  Ingham, 
sup.  And  see  Jones  y.  Maund,  3  To.  & 
Coll.  347,  367;  Merriman  y.  Ward,  1 
Jo.  &  H.  371 ;  Mills  Y,  Fowkes,  6  Bing. 
N.  C.  466. 


{q)  City  Discount  Co,  y.  MeZean,  9  L. 
R.  C.  P.  692. 

(r)  Blackburn,  ^e,  Soc,  y.  Cunliffe,  22 
Ch.  D.  61,  C.  A.,  affirmed  W.  N.  1884 
—183,  H.  L. 

(»)  Be  Sherry,  26  Ch.  D,  692,  C.  A.  ; 
reyersing  V.  C.  Bacon. 

(/)  Chase  y.  Box,  Freem.  Ch.  261. 

(m)  Mills  y.  Fowkes,  sup, ;  Bradley 
y.  Heath,  3  Sim.  543.  So  bj  the  ayil 
Law,  Colquh.  Rom.  Law,  {  1836; 
Bamundoss  y.  Omeish,  6  Moo.  I.  A. 
289. 

{x)  Haminersley  y.  Knowlys,  2  Esp. 
666 ;  Simson  y.  Ingham,  sup. 
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to  declare  upon  what  account  the  money  was  paid,  he  cannot  after- 
wards do  so  (f/). 

The  right  of  appropriation  is  then  with  the  creditor  (s),  who 
may  make  the  appropriation  at  any  time  after  payment  and  before 
action  brought  or  account  settled  between  him  and  his  debtor  {a). 

.  The  rule  in  Clayton's  case  (b)  does  not  apply  to  fraudulent  over- 
drawings  by  partners  (c). 

How  far  a  mortgagee  can  tack  against  a  surety,  see  sup.  p.  896.   Tacking. 

If  money  be  paid  by  a  surety  in  discharge  of  a  security,  which  Security 
afterwards  proves   to  be  sufficient,  the    surety  is   entitled  to  be  sufficient, 
reimbursed  before   subsequent  incumbrancers  of  the   mortgaged 
property  (d). 

The  surely  for  a  debt  has  also  an  equitable  right  to  the  presorva-  Preservation 
tion  of  the  eecurity  by  reason  of  his  liability  to  pay  the  debt,  but 
as  the  wasting  of  the  security  by  the  default  of  the  creditor  causes 
the  release /?ro  fanfo  of  the  surety,  it  is  unnecessary  for  the  latter  to 
take  active  steps  to  maintain  his  rights  (e), 

A  surety  is  entitled  to  the  benefit  of  marshalling  (/).  Marshalling. 


(5.)  Setoff. 

Where  the  surety  pays  off  the  debt  of  the  mortgagor  and 
becomes  entitled  to  all  the  securities,  he  may  set  off  the  amount 
paid  against  a  debt  due  by  himself  to  the  owner  of  the  equity  of 
redemption  (7)  ;  and  if  such  owner  is  a  joint  stock  company,  he 
may  set  it  off  against  calls  as  if  he  had  been  mortgagee  when  they 
fell  due  {(/) ;  and  this  he  may  do  in  bankruptcy,  notwithstanding 
the  principle  which  prevents  a  debt  assigned  after  the  bankruptcy 
from  being  set  off  against  a  debt  to  the  bankrupt's  estate. 

A  surety  who  is  being  sued  by  the  'creditor  may  set  off  a  debt 
due  by  the  creditor  to  the  principal  debtor  arising  out  of  the  trans- 
action on  which  the  liability  arises  (//). 


(y)   Wilkinson  t.  Sterne,  9  Mod.  427.  (t)  Fish.  Mtg.  305,  ed.  3  ;  295,  ed.  4. 

-   \z)  Mills  V.  Foickes,  sup,  (/)  Heyman  v.  Dubois,   13   Eq.    168, 

(rt)   Wilkinson  v.  Sterne,  sup.;  Simson  V.  C.  Bacon;  Set.  Dec.   1159,  ed.  4; 

V.  IngJiam,  sup.  South  v.  Bhxam,  2  H.  &  M.  467;  11 

(b)  1  Mer.  685,  605,  608.  Jur.  N.  S.  319. 

(c)  Lacey  v.  Hill,  4  Ch.  D.   637;   3  W  Exp.  Barrett,  34  L.  J.  Bk.  41. 
App.  C.  94.  (A)  Beckervaise  v.  Leicis,  7  L.  R.  C.  P. 

(d)  Sawyer  v.  Goodwin,  1  Ch.  D.  361,  372. 
C.  A. 
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Onrdeueaf 
cO'tuTtfty, 


(6.)  Seservation  of  rights  against  the  suretjf. 

If  one  of  Boveral  co-sureties  or  joint  debtors  be  released,  all  the 
others  are  discharged  {i)y  notwithstanding  an  attempt  to  reserre  the 
right  against  the  rest  (k). 

And  where  an  agreement  is  a  satisfaction  of  the  debt,  although 
not  a  release  at  law,  a  reservation  of  the  right  against  the  surety 
will  be  bad  as  inconsistent  with  the  security  (/). 

On  giving  time  to  the  principal  debtors  as  distinguished  from  an 
absolute  release  or  obliteration  of  the  debt,  the  creditor  may  reserve 
all  his  rights  against  the  surety  (m) ;  and  it  is  immaterial  whether 
the  surety  is  informed  of  the  arrangement  (n). 

Where  the  deed  containing  the  iieservation  of  rights  against  the 
surety  only  amounts  to  a  covenant  not  to  sue  the  principal^  the 
surety  is  not  discharged  (o),  for  the  surety  may  still  pay  the  creditor 
and  sue  the  principal  (o). 


Dividmidfl  in 
banlaiiptcf. 


(7.)  Banh*uptcy, 

Where  both  principal  and  surety  became  bankrupt  and  the 
creditor  received  dividends  of  10«.  in  the  poimd  from  each  estate, 
the  assignees  of  the  surety  were  held  entitled  to  all  future 
dividends  under  the  creditor's  proof  out  of  the  principal's  estate 
until  they  should  be  recouped  the  amount  paid  by  the  surety's 
estate  {p). 

Where  the  principal  is  deceased  or  become  bankrupt,  and  the 
mortgagee  has  proved  the  debt,  the  surety  who  has  paid  the  debt 
is  entitled  to  all  the  dividends,  though  he  did  not  set  off  the 
dividends  in  the  action  agaiust  him  by  the  creditor  (9),  and  for  a 


(0  Y.  B.  21  Edw.  IV.  81,  B.  pi.  33; 
KichoUm  v.  Revill,  4  A.  &  E.  676. 

{k)  Evans  v.  Bremridge^  2  K.  &  J. 
174 ;  2  Jur.  N.  S.  134 ;  8  Be  Q.  M.  &  G. 
100;  cotwithatanding  Exp.  Oifford,  6 
Vofl.  806. 

(/)  Webb  V.  Hewitt^  8  K.  &  J.  438 ; 
Keartley  y.  CoU,  16  M.  k  W,  128.  See 
Muir  V.  Craufardf  2  L.  B.  So.  App.  466. 
See  tup.  p.  686. 

(m)  Oiven  y.  Hotnant  4  H.  L.  997| 
1037;  17  Jup.  861;  JFebb  v.  Keuntt, 
tup. ;  see  tup.  p.  1223  (m). 

(n)   Wtbb  y.  Hewittf  tup. 


(o)  Green  y.  Wynn,  4  Ch.  204 ;  7  £q. 
28,  y .  0.  GifEaid ;  Thompson  y.  Lack^  3 
C.  B.  640;  Bateton  y.  Gosling,  7  L.  R. 
C.  P.  9;  Price  v.  Barker,  4  E.  &  B.  760  ; 
North  y.  Wakefield,  13  Q.  B.  636  ;  Keyee 
y.  Elkin,  6  B.  &  S.  240,  263. 

{p)  Exp.  Johnson,  3  Be  Q.  M.  &  G. 
218. 

{q)  Thornton  y.  McEeu>an,  1  H.  &  M. 
626  ;  Hobson  y.  Bass,  6  Ch.  792  ;  MidUmd 
Banking  Co.  y.  Chambers,  4  ib.  398 ;  7  £q. 
179,  y.  0.  Malins;  Goodwin  y.  Gray,  22 
W.  R.  312,  M.  R. 
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proportionate  share  of  the  dividend  if  he  is  only  surety  for  a  part 
of  the  deht  (r). 

Sureties  who,  after  payment  of  the  debt,  have  received  a 
dividend  on  a  proof  against  the  joint  estate  of  a  banking  firm  in 
which  their  principal  was  a  partner,  cannot  prove  against  the  prin- 
cipal's separate  estate  until  they  have  applied  to  expimge  the  joint 
proof  («). 

Where  the  principal  and  surety  both  become  bankrupt  and  the  Principal  and 
creditor  has  been  paid  in  full  by  dividends  from  both  estates,  the  bJ^jmipt. 
trustee  of  the  surety's  estate  is  entitled  to  prove  against  the  estate 
of  the  principal  for  all  sums  paid  out  of  the  surety's  estate  to  the 
creditor  (f). 

(8.)  Liquidation  and  comjyosition. 

If  the  principal  debtor  is  discharged  by  resolution  of  creditors 
under  a  liquidation  or  composition,  his  surety  remains  liable  (u). 

A  surety's  right  to  indemnity  is  not  lost  by  his  joining  as  cre- 
ditor in  a  composition  deed,  whereby  the  principal's  creditors 
agreed  to  accept  15«.  in  the  pound ;  but  the  suretyship  creditor  ex- 
pressly reserved  all  collateral  securities  for  his  debt  and  afterwards 
received  the  balance  from  the  surety  (x). 

A  surety,  who  compounds  the  debt  on  payment  of  a  smaller 
sum,  cannot,  as  against  the  principal,  become  creditor  for  the  full 
amoomt  {t/). 


(9.)  Interest 

As  against  the  principal  debtor  and  his  co-sureties  a  surety  is 
entitled  to  interest  on  sums  paid  by  him  (z) ;  but  as  against  the 
estate  of  the  deceased  principal  he  is  not  so  entitled;  though  where 

(r)  Gray  v.  Seekham,  7  Ck.  680 ;  JExp.      Exo.  81.    And  see  tup,  p.  686. 


Holmes f  Mont.  &  Ch.  301.  And  see 
MIU  V.  Emtnanuel,  1  Ex.  B.  167,  C.  A. 

(«)  Exp.  Came,  3  Gh.  463. 

(0  Re  Bulmer*8  EaiaU,  3  Be  G.  M.  & 
G.  218. 

(u)  Se  Jaeobe,  10  Ch.  211 ;  EUis  v. 
JTiltnot,  10  L.  R.  Exo.  10 ;  Megrath  y. 
Grayy  9  L.  B.  C.  P.  216 ;  disapproving 
of  Wila<m  v.  Lloyd,  16  Eq.  60,  V.  0. 
Bacon.  And  see  Cragoe  t.  Jimee,  8  L.  B. 


(x)  Cloee  T.  C,  4  De  G.  M.  &  G.  176. 

(y)  Seed  v.  Xorris,  2  My.  &  Or.  366, 
375. 

(«)  Zawaon  v.  Wright,  1  Cox,  276; 
mtehman  v.  Stewart,  3  Brew.  271 ;  1 
Jup.  N.  S.  839;  Set.  Bee.  pp.  1181, 
1182,  ed.  4;  Me  Swan,  4  Ir.  Eq.  209; 
Fetre  v.  Buncombe,  2  Lown.  Max.  & 
PoU.  Pr.  C.  107 ;  Exp.  Bishop,  16  Ch. 
B.  400,  C.  A. 


Il2 
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Chap,  87. 


a  fund  assigned  as  a  further  security  had  made  interest,  he  was 
allowed  interest  out  of  that  interest  (a). 

Interest  may  be  recovered  by  a  surety  on  the  amount  paid  by  him 
for  the  mortgagor,  his  principal,  through  the  medium  of  the  mort- 
gage security.  It  seems,  however,  that  if  the  charge  or  mortgage 
paid  oflE  by  the  surety  or  his  estate  is  not  kept  alive,  interest  will 
not  be  allowed  the  surety  on  the  sums  so  paid,  though  a  fund 
which  has  arisen  from  the  sale  of  the  mortgaged  estate  of  the  prin- 
cipal debtor  be  in  Court  (6). 


Floating 
balance. 


Mortgagor 
aUeging  that 
he  ifl  a  surety. 


Voluntary 
payments. 


Whether 

security 

continuing. 


(10.)   Oenerally, 

Where  a  security  was  given  for  a  floating  balance  of  2,000/.,  and 
when  the  debt  reached  4,600/.  a  surety  for  2,000/.  paid  a  sum  of 
3,000/.  in  discharge  of  his  guarantee,  but  the  security  was  not 
given  up,  the  creditor  was  entitled  to  hold  the  security  for  the 
balance  (c). 

In  a  suit  to  redeem,  the  mortgagors  alleged  that  they  were 
sureties  only,  the  mortgagees  were  compelled  to  discover  their 
dealings  with  the  alleged  principals  (c?). 

A  surety  will  have  the  benefit  of  voluntary  payments,  made,  in 
respect  of  a  charge  on  the  estates  by  the  agent  of  the  debtor,  in 
expectation  of  rents  coming  into  his  hands,  though  such  fund 
fails ;  and  neither  the  creditor  nor  the  agent  will  be  allowed  to 
enforce  against  the  surety  the  securities  given  by  him  to  the  cre- 
ditor to  the  extent  of  the  sums  so  paid  (c) ;  and  similarly  in  the  well 
known  case  of  Oodsall  v.  JBoMero,  the  insurance  office  was  allowed 
the  benefit  of  the  payment,  made  by  the  public,  of  the  debt  insured 
against  (/).  But  if  the  insurers  pay  the  sum  insured  in  their  own 
wrong  (tliat  is,  either  when  the  creditor  has  no  insurable  interest 
in  the  life  insured,  or  the  contingency,  which  was  insurable,  has 
failed  in  coming  to  pass),  the  debtor  cannot  have  the  benefit  of  such 
payment  in  reduction  of  his  debt  (g). 

Where  one  of  several  partners  gives  the  collateral  security  of  his 
own  separate  real  estate  for  future  advances,  to  be  made  to  the  firm, 


(a)  CauIJield  v.  Maguire,  2  J.  &  L.  164. 

(b)  Lancaster  v.  Hvorsy  10  Beav.  266. 
(V)   Wauffh  V.  JFren,  9  Jur.  N.  S.  365 ; 

11  W.  R.  244;  1  N.  R.  142,  L.  C. 

{d)  Bridy water  v.  De  IFinton,  9  Jur. 
N.  S.  1270;    33  L.J.  Ch.  238,  V.-C. 


Kindersley. 

(e)    Williamson  v.  Ooold,  1  Bing.  171. 

(/)  9  East,  71 ;  Park  on  Insurance, 
byHildyard,  915. 

{ff)  Henson  v.  Blackivell^  4  Ha.  434; 
9  Jur.  390. 


J 
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to  a  certain  amount,  the  collateral  security  will  determine  on  the 

death  of  any  one  of  the  partners  as  to  any  advances  not  then  made, 

unless  the  guarantee  be  clearly  intended  to  be  a  continuing  one  (A) ; 

BO  a  surety  for  a  customer  with  a  bank,  who  has  there  a  running  Change  of 

account,  is  discharged  by  any  change  in  the  banking  firm,  as  to  *^ 

any  sums  not  actually  due  at  the  time  of  such  change  (/).     This 

does  not  apply  to  changes  in  the  members  of  a  company  {k). 

A  security  may  expressly  (/),  or  by  implication  from  the  circum- 
stances (m),  extend  to  advances  and  transactions  made  or  entered 
into  after  a  change  in  the  firm  (»). 

And  a  security  given  to  or  by  a  banking  company  may  be  shown 
to  be  intexided  to  be  a  continuing  security  notwithstanding  a  change 
in  the  firm  {o). 


(A)  Bank  of  Scotland  v.  Christie^  8  CI. 
&  F.  214. 

(i)  Pemberton  v.  Oakcs^  4  Russ.  164 ; 
Wright  V.  liussel,  3  WiLi.  630 ;  2  "W.  Bl. 
934  ;  Barker  v.  Parker,  1  T.  R.  287  ; 
Myers  v.  Edge^  7  ib.  264  ;  Bodetiham  v. 
Purchas,  2  B.  &  Aid.  39;  Lance  v. 
Girdler,  1  B.  &P.  N.  R.  34;  Exp.  Marsh, 
2  Rose,  239  ;  Egton  v.  Knight,  2  Jar.  8, 
M.  R.;  Strange  y.  Lee,  3  East,  484;  Exp. 


Kensington,  2  V.  &  B.  79 ;  Exp.  Watson, 
19  Ves.  459. 

(A)  Metealf  v.  Bruin,  12  East,  400  ;  2 
Camp.  422  ;  doubting  Weston  v.  Barton, 
4  Taunt.  681. 

(I)   Strange  v.  Lee,  sup. 

(m)  Metealf  v.  Bruin,  sup. 

[n)  Exp.  Loyd,  3  Dea.  305. 

(o)  Peaw  V.  mrst,  10  B.  &  C.  122. 
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Sect.  Pagpe. 

1.  Generally 1230 

'2.  Turnpike  trusts 1231 

3.  The  Permanent  Improvement  Act     ....  1234 

4.  The  Inclosiire  Acts 1235 

5.  The  Drainage  Acts 1236 

6.  Cofnmissioners  Clauses  Actj  1847         .         .         .     .  1240 

7.  Copyhold  Enfranchisement  Acts        ....  1241 

8.  Tithe  Commutation  Act i6. 

9.  Ecclesiastical  benefices  securities         ....       ib. 

10.  The  Charitable  Trusts  Acts         .         .         .         .     .  1242 

11.  Municipal  Corporations 1243 

12.  Public  Health  Acts ib, 

13.  SetcersActs  . 1244 

14.  Public  Works  and  Fisheries ib, 

15.  Land  Tax  Redemption  Act ib. 

It).   West  India  Government  mortgages       .         .         .     .  1245 

17.  Railway  Acts 1246 

18.  Companies  Clauses  Act 1247 

19.  Canal  Companies  Act      ......       ti. 

20.  Debenture  Stock ib. 

21 .  Mortgage  Debenture  Acts 1248 

22.  University  and  College  Estates  Act       .         .         .     .       ib. 

23.  School  Board ib. 

24.  County  Bridges  Act ib. 

25.  Isle  of  Man  loans ib. 

(1.)  Generally. 

It  may  be  useful  to  refer  generally  to  the  statutes  conferring 
parliamentary  powers  of  mortgaging,  or  containing  particular  forma 
of  mortgage  enforced  or  recommended  by  authority  of  Parliament, 


Sbot.  1.  GENERALLY.  1231 

but,  if  any  speoifio  mortgage  is  oontemplatedy  reference  must  be 
made  to  the  particular  statute  in  question  for  the  required  in- 
formation. 

(2.)  Turnpike  Acts. 

There  are  some  peculiarities  requiring  attention  in  the  Law  of 
Mortgage  of  Tolls  under  the  Turnpike  Acts. 

But  it  is  the  intention  of  the  Legislature  to  abolish  turnpike  Tumpikeeto 

t«A  Abolish  od 

trusts,  and  already  many  turnpike  roads  have,  by  the  expiration  of 
the  local  Acts  applicable  to  them,  been  allowed  to  become  common 
highways,  repairable  by  the  parish ;  and  it  may  safely  be  said  that 
it  is  only  a  question  of  a  few  years,  more  or  less,  when  tolls  on 
public  highways  will  be  abolished  altogether  throughout  the  Eiing- 
dom,  as  they  have  already  been  in  Ireland  and  in  some  parts  of 
Scotland  {a). 

It  will,  therefore,  suffice  to  refer  generally  to  the  Acts,  and  to 
such  of  the  cases  thereon  as  have  a  general  bearing. 

By  the  General  Turnpike  Act  (6),  amended  from  time  to  time  by  General 
other  Acts  (c),  the  trustees  or  commissioners  of  any  turnpike  road  JgSI^iv  °** 
may  borrow  money,  on  the  credit  of  the  tolls  arising  on  such  road,  ®*  ^26. 
and  demise  and  mortgage  the  tolls,  or  atif/  part  thereof,  and  the  Mortgage  of 
turnpikes  and  toll-houses  for  collecting  the  same  in  the  form  given  *^^' 
in  the  General  Act  as  a  security ;  and  such  mortgages  are  to  be 
entered  and  to  be  transferred  as  in  the  Acts  mentioned ;  and  the 
transferee  has  no  title  till  entry  {d ) ;   and  the  mortgagees  are 
entitled  pari  passu ^  and  in  proportion  to  the  sums  advanced  (<?);  but 
partial  payments  may  be  made  by  lot,  and  a  sinking  fund  is  pro- 
vided for  payment  off  of  the  mortgages. 

The  effect  of  the  general  statute  appears  to  be,  to  vest  in  the  Effect  of  the 
mortgagees /?ro  tempore  of  the  tolls  of  any  turnpike,  without  dis-  ^1^ 
tinction  as  to  the  order  of  the  dates  of  their  respective  securities, 
the  entire  legal  estate  in  the  tolls,  toll-houses,  and  gates,  subject 
to  open  and  let  in  any  other  mortgagees  to  equal  rights,  and  to 
enable  any  one  of  the  mortgagees,  without  the  concurrence  of  the 
rest,  to  obtain  possession  of  the  toll-houses  and  receive  the  tolls, 
and  thereout  to  retain  his  own  just  proportion,  and  to  pay  the 

(«)  Glen*8  Highway  Laws,  225,  ed.  2;  9  id.  o.  77 ;  3  &  4  Win.  IV.  c.  80;  4  &  6 

43  &  44  Vict.  0. 12 ;  44  &  46  Vict.  c.  SI ;  Vict.  c.  69 ;   12  &  13  Vict.  co.  46,  87. 
46  &  46  Vict.  c.  62.  (d)  See  Doe  t.  Jonet^  6  £xo.   16;  19 

(h)  3  Geo.  rV.  c.  126.  L.  J.  Exo.  284. 

\e)  4  Geo.  IV.  c.  96 ;  7  &  8  ih,  c.  24 ;  {e)  Qee  Doe  v.  Booth,  2  B.  &  P.  223. 
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tolls. 


Ejectment. 


remainder  among  his  co-mortgagees,  according  to  their  respective 
proportions,  but  without  any  preference  or  priority. 

Under  the  General  Turnpike  Act,  the  trustees,  whilst  in  receipt 
of  the  tolls,  are  not  bound  to  apply  any  portion  of  them  in  keeping 
down  the  interest  of  the  mortgages;  and  even  if  the  local  Act  con- 
tained a  provision  to  that  effect,  but  did  not  change  their  character 
as  trustees  into  that  of  agents  for  the  creditors,  they  were,  before 
the  Jud.  Act,  only  answerable  in  equity,  and  were  not  liable  at  law 
to  an  action  for  money  had  and  received,  without  some  engagement 
or  admission  on  their  part  sufficient  to  create  a  liability  (/). 

A  mortgagee  of  a  j^roportionate  part  of  the  tolls  cannot  proceed 
against  the  trustees  to  recover  bis  arrears  of  interest  from  the 
trustees,  T^ithout  making  the  other  mortgagees  parties  {(/)  ;  and,  in 
like  manner,  where  the  local  Act,  passed  before  the  general  Act, 
only  authorized  a  mortgagee  in  possession  to  apply  the  tolls  in 
payment  of  the  interest  on  his  own  and  the  other  mortgages,  the 
principal  to  be  paid  by  a  sinking  fund,  on  a  bill  filed  by  the 
trustees  against  the  mortgagee  in  possession,  to  render  an  account 
and  pay  over  the  balance,  the  L.  C.  refused  the  account  in  the 
absence  of  the  other  mortgagees,  on  the  ground  that  it  would  bo 
deciding  that  the  local  Act  was  not  so  far  enlarged  by  the  general 
Act  as  to  give  the  mortgagees  a  right  to  have  their  principal  paid 
out  of  the  tolls  (A). 

The  4  Geo.  IV.  c.  95,  s.  61,  provides  against  any  personal 
liability  of  the  trustees,  arising  from  their  executing  any  mort- 
gage, or  assignment  of  mortgage,  or  other  security,  under  any 
Turnpike  Act ;  and  a  similar  enactment  is  contained  in  the  7  &  8 
Geo.  IV.  c.  24,  s.  3. 

By  an  Act  {i)  it  is  provided,  that  mortgagees  in  possession  may 
farm  the  tolls. 

As  to  the  statement  of  claim  on  a  demise  of  tolls,  see  {k). 

A  mortgagee  of  turnpike  tolls,  toll-houses,  and  gates,  can  main- 
tain ejectment  (/) ;  but  a  mortgagee  of  the  rates  and  tolls  only 
cannot  {m). 


(/)  Fardoe  v.  Frice,  11  M.  &  "W.  427  ; 
13  ib.  267  ;  16  L.  J.  Exo.  192. 

{g)  Mellish  v.  Brooks,  3  Beav.  22. 

(A)  Watts  V.  Loi'd  Eglinton,  15  L.  J. 
Ch.  412,V.  C.  E. 

(i)   12  &  13  Vict.  c.  87,  88.  4,  6. 

{k)  Oldroyd  v.  Crampton,  4  Bing.  N.  0. 
24. 


(f)  Doe  V.  Lediardf  4  B.  &  Ad.  137. 

{m)  Doe  V.  The  St,  Helena  and  Runcorn 
Gap  M.  Co.  2  Q.  B.  364.  See  Do*  v. 
Horfie,  3  ib,  lb*1 ;  and  Perkins  v.  Dept- 
ford  Fier  Co.  13  Sim.  277.  But  see  Doe 
V.  Jious,  17  Jur.  602,  Q.  B. ;  Cobbeti  v. 
Wheeler,  9  W.  R.  140,  Q.  B. 


Sbct.  2.  TURNPIKE  ACTS.  1233 

The  right  of  any  one  of  the  mortgagees,  without  reference  to  Ejectment 
priority,  to  recover  the  toll-houses  in  ejectment,  was  confirmed  by 
Doe  V.  Pcnfold  (n), 

'  In  a  case  of  a  mortgage  of  tolls  under  a  Bridge  Act,  which  did 
not  contain  a  clause  similar  to  s.  49  of  the  Turnpike  Act  (o),  but 
empowered  the  commissioners  to  mortgage  the  bridge  ami  tolls  as  a 
security  for  any  sum  to  be  borrowed,  and  provided  that  the  several 
mortgagees  should  be  sererally  entitled  to  the  tolls  in  proportion  to  the 
amount  of  the  interest  of  the  sums  borrowed ; — upon  an  action  of 
ejectment  brought  by  a  second  mortgagee  against  the  commis- 
sioners, they  set  up  a  prior  mortgage  of  the  same  premises,  which.  Whether  com- 
it  seems,  would  have  defeated  the  plaintiff's  claim,  if  the  Court  can  set  up  a 
had  not  held  the  commissioners  to  be  estopped  from  setting  up  the  S"^.™*^ 
earlier  mortgage  ;  distinguishing  the  case  before  them  from  that  of 
Fairtitle  v.  Gilbert  (p)  on  the  question  of  estoppel,  in  that  in  the 
latter  the  contents  of  the  Act  were  presumed  to  be  known  to  both 
the  contracting  parties,  and  to  qualify  any  contract  into  which  they 
might  enter  in  execution  of  its  powers,  whilst  in  the  case  before 
them,  no  such  presumption  could  be  made  of  the  knowledge  of  the 
fact  that  a  prior  mortgage  had  been  executed  (q). 

So,  a  mortgagee  of  the  rates  and  tolls  of  a  company  will  not  be  Jud^ent 
allowed  an  injunction  to  prevent  a  subsequent  judgment  creditor 
taking  possession  of  the  lands,  though  the  consequence  might  be  to 
prevent  the  mortgagee  from  taking  the  tolls  (r). 

The  priority  of  mortgages  under  the  Acts  is  regulated  in  accor- 
dance with  two  cases  before  Lord  Eldon,  decided  previous  to  the 
Acts  («). 

If  any  mortgagee  of  the  tolls  takes  possession,  he  receives  the  Mortgagee  in 
tolls,  subject  to  an  account  with  the  other  mortgagees  for  such  S^^t^tothe 
portion  of  the  tolls  as  they  are  entitled  to  in  respect  of  their  ot^«'=aort- 

flrafireefl 

advances  (0- 

A  mortgagee  of  tolls  has  no  equity  to  prevent  mortgagees  of  the 
landj  out  of  which  the  tolls  issue,  entering  into  the  land  under  their 
mortgage  and  judgment  (w). 

(»)  3  Q.  B.  767.  as  to  priority,  Joriin  v.  S.  JE.  JR,  2  Sm. 

(o)  3  Geo.  IV.  c.  126.  &  G.  48;  18  Jur.  326;  1  Jur.  N.  S.  433; 

(p)  2  T.  R.  169.  L.  J.  6  H.  L.  426 ;  4  Jur.  N.  8.  467. 

(q)  Doe  V.  Hornet  sup.  (t)  Doe  v.  Zediard,  sup. 

(r)  Perkins  v.  Deptford  Pier  Co.  sup.  (m)  Perkins  v.    Prichard,    7  Jur.    29, 
(«)  Doe  V.    Banks,   2   B.    &   P.   223 ;       V.  C.  E. 

Fairtitle    v.    Oillert,     sup.;  and    see 
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(3.)  Permanent  Improvement  Ad. 

By  8  &  9  Vict.  c.  56,  any  tenant  for  life  ox  pur  outer  tney  t^iant 
by  the  ourtesy,  tenant  for  years  determinable  on  any  life  or  lives  (if 
an  infant,  idiot,  lunatic,  or  feme  covert,  by  his  or  her  guardian, 
next  friend,  committee,  or  husband,  respectively)  or  any  feoffees  or 
trustees  for  any  charitable  or  other  purposes,  or  any  aggregate  or 
sole  corporation,  or  any  mortgagee  or  incumbrancer  in  fee  in  posses^ 
Bion^  or  any  person  entitUd  in  fee  to  the  equity  of  redemption  and 
in  possession  of  the  land  mortgaged,  may  by  petition  to  the  X.  C,  or 
the  M.  i?.,  and  reference  thereon  to  chambers,  obtain  leave  to  make 
any  permanent  improvements  in  the  land  by  draining  with  durable 
materials  or  by  warping,  irrigation,  or  embankment,  in  a  per- 
manent manner,  or  by  erecting  thereon  any  buildings  of  a 
permanent  kind,  incidental  or  consequential  thereto. 

And  thereupon  the  chief  clerk  is  to  certify  that  the  person 
advancing  the  money  will  be  entitled  to  a  charge  upon  the  land 
upon  proof  of  its  having  been  expended  upon  such  improvements, 
and  on  paying  the  costs  of  the  application  to  the  Court.  And 
upon  this  proof  being  given,  the  chief  clerk  is  to  indorse  his 
approval  on  the  certificate ;  and  thereupon  the  inheritance  is  to 
become  charged,  from  the  time  of  the  certificate  granted,  with  the 
sum  advanced  with  interest  as  from  the  time  of  the  advance,  not 
exceeding  6  per  cent.,  in  priority  to  all  other  charges  (except  tithe 
commutation  rent  charge  and  quit  rents). 

The  charge  is  to  be  paid  off  by  equal  annual  instalments,  the 
limits  of  which  are  provided  by  the  Act,  and  the  party  petitioner 
and  every  succeeding  partial  OT^Tier,  is  bound  to  keep  down  the 
interest  and  instalments,  and  on  the  determination  of  his  title  by 
death,  or  otherwise,  the  inheritance  is  not  to  remain  charged  with 
more  than  half  a  yearns  arrears  of  interest  and  one-half  of  the  last 
instalment  then  due  ;  and  evenj  such  tenant  for  life,  or  other  limited 
owner  is  to  keep  the  works  and  buildings  in  repair.  But  the 
consent  in  writing  of  every  person  in  the  actual  occupation  of  the 
land  is  made  requisite  for  the  validity  of  any  application  under 
the  Act. 

For  the  Orders  issued  under  s.  12  of  this  Act,  see  (r). 

See  further  Acts  on  improvement  of  land  («r). 


(r)  Ord.  4  March,  1846. 

\w)  27  &  28  Vict.  c.  114;   33  &  34 


Vict.  c.  56 ;  and  45  &  46  Viot.  c.  38, 
s.  30. 
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(4.)  The  IncloBure  Acts, 

The  41  Geo.  III.  c.  109,  s.  30,  provides,  that  the  yarious  persons  General 
haying  such  fiduciaiy  or  partial  interests  as  therein  mentioned,  oaiu^Act. 
may  charge  their  allotments  with  the  pmns,  not  exceeding  5/.  per 
acre,  adjudged  to  be  their  shares  of  the  charges  of  the  enclosure ; 
every  mortgage  to  be  guarded,  so  as  to  prevent  persons  from  being 
chargeable  with  arrears  of  interest  accrued  previously  to  their  own 
title  falling  into  possession. 

Similar  powers  of  mortgaging  were  commonly  inserted  in  the 
Particular  Inclosure  Acts,  passed  previously  to  the  General  In- 
closure  Act  of  41  Geo.  III.  c.  109. 

The  8  &  9  Vict.  c.  118,  appointing  the  Inclosure  Commissioners,  8  &  9  Vict, 
now  (under  Acts  consolidating  the  two  commissions)  also  Copyhold 
Commissioners,  contains  (s.  133)  similar  powers,  and  by  s.  133  Mortgage  of 
I)ower  is  given  to  tenants  for  life,  or  in  tail,  or  for  any  other  estate  indomue 
of  freehold,  or  inheritance  (and  in  case  of*  disability  or  incapacity  ©^P^^ses. 
then  for  their  husbands,   guardians,   &c.)   and  for  trustees  for 
charitable  or  other  uses,  with  the  consent  of  the  commissioners, 
and  for  an  incumbent  with  the  consent  of  the  bishop  and  patron, 
to  charge  their  allotments  with  5/.  per  acre  towards  their  propor- 
tion of  the  inclosure  expenses,  and  for  such  purpose  to  mortgage 
for  a  term  of  years ; 

But  80  that  every  such  mortgagor,  if  tenant  for  life,  covenant  to  Tenant  for  life 
keep  down  the  interest,  so  that  not  more  than  six  months'  arrears  inte^.  ^^^ 
shall  be  due  at  his  death,  and  so  that,  if  an  incumbent  of  a  benefice, 
he  be  made  to  keep  down  the  interest,  and  also  to  pay  one-thirtieth 
part  of  the  principal  every  year ;  and  every  such  mortgage  is  to  be 
valid  in  law  for  the  purposes  of  the  Act,  and  every  such  mortgagee 
and  his  assigns  is  to  have  the  like  remedies  in  case  of  non-payment 
as  are  usual  in  the  case  of  mortgages  of  the  like  nature. 

The  11  &  12  Vict.  c.  99,  s.  8,  provides,  that,  upon  the  mortgage  ii  &  12  Vict, 
of  allotments  for  expenses,  the  money  shall  be  paid  to  and  applied  °'     ' 
by  the  commissioners,  and  that  their  receipt  shall  be  a  sufficient 
discharge. 

By  20  &  21  Vict.  0.  31,  ss.  6,  7,  8,  inequalities  of  value  of  lands  Inequalitieflol 
exchanged,  and  of  allotments  on  partitions  effected  under  the  In-  compenMtedT 
closure  Acts  may  be  compensated  by  rent-charges  where  the  de-  ^[^^* 
ficiency  in  value  of  any  hereditaments  to  be  compensated  does  not  i 

exceed  one-eighth  part  of  the  actual  value  thereof. 
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(5.)   The  Drainage  Ads. 

By  9  &  10  Vict.  c.  101,  further  explained  by  10  &  11  Yiet.  c-  11, 
tho  commiKsioners  of  tlie  Treasury  are  authorized  to  advance  sums 
for  facilitating  the  drainage  of  lands  on  the  security  of  those  lands, 
not  exceeding  in  the  whole  for  England  2,000,000/.,  and  for 
Ireland  1,000,000/.  The  application  is  to  be  made  by  any  oicner 
of  latuh  (x)  to  the  inclosure  commissioners,  stating  the  particulais 
of  the  proi)osal,  and  specifying  the  interest  of  the  applicant  in  the 
land. 

By  a  private  drainage  Act  (//),  the  application  was  to  be  by  a 
person  entitled,  subject  to  a  mortgage  if  in  possession  :  a  pmt^haser 
in  possession  subject  to  the  lien  of  the  vendor  for  unpaid  purchase- 
money,  was  held  to  be  within  the  Act(s).  The  company,  per- 
fonning  the  works  upon  certificate  of  three  directors,  were  to  have 
a  prior  lien  ;  the  certificate  is  onlj  jmmd  facie  evidence  (s). 

Tlie  inclosure  commissioners  are  then,  if  they  think  fit,  to  cause 
tlio  land  to  be  inspected,  and  a  report  to  be  drawn  up,  and  if  the 
comnuHsioners  shall  then  deem  an  advance  of  money,  in  respect 
of  tho  costs  of  the  proposed  drainage,  to  be  expedient,  they  are, 
with  tho  sanction  of  the  commissioners  of  the  Treasury,  to  issue  a 
provisional  ccrtifcate  to  the  effect,  that  upon  proof  of  the  works, 
or  of  a  part  of  the  works,  having  been  satisfactorily  executed,  the 
inclosure  commissioners  will  certify  to  the  Treasury  that  an  advance 
should  be  issued,  not  exceeding  an  amount  to  be  expressed  in  such 
provisional  certificate,  and  if  they  think  fit,  they  may  by  such 
certificate  direct  that  the  expenses  of  the  investigation  shall  be  a 
(jhargo  on  the  land. 

Upon  the  works  or  the  required  part  thereof  being  satisfao- 
torily  finished,  and  the  recommendation  of  the  commissioners  for- 
warded to  the  Treasury,  the  advance  is  to  be  made  by  the  Treasury 
through  the  inclosure  commissioners.  And  the  latter  have  power, 
if  they  see  fit,  to  certify  to  the  Treasury  that  an  advance  should  be 
made  in  respect  of  part  of  the  work  finished,  not  exceeding  the  sum 


(x)  That  is,  every  person  in  possession 
or  in  receipt  of  the  rents,  except  a  tenant 
for  life  or  years  at  a  rent  not  less  than 
two-thirds  of  the  clear  yearly  ^'alue,  or 
holding  for  a  term  not  exceeding  four- 
teen years,  and  a  tenant  on  other  terms 


jointly  with  the  reversioner,  constitute 
an  owner.  See  6  &  7  Wm.  IV.  c.  71, 
8.  12. 

(y)  11  &  12  Vict.  c.  oxiii. 

(«)  Landowners,  ^c.  Co.  v.  Ash/ord,  16 
Oh.  D.  411,  Fry,  J. 
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expended,  though  no  declaration  to  that  effect  be  contained  in  the 
provisional  certificate  (a). 

And  the  land  thereupon  is  to  become  subject  to  the  payment  to  Rent  charge 
the  Crown,  of  a  rent  charge  after  the  rate  of  6/.  10 s.  for  every 
hundred,  to  be  payable  for  twenty-two  years  by  two  half-yearly 
payments,  to  be  recoverable  in  the  same  manner  as  the  tithe  rent 
charge  is  recoverable,  and  to  have  priority  to  every  other  charge 
except  the  tithe  rent  charge  and  quit  rents,  and  to  be  redeemable 
at  any  time  within  twenty  years  after  its  commencement  for  a  sum 
equal  to  the  future  payments,  allowing  discount  after  the  rate  of 
3/.  lOa.  per  cent,  per  annum.  The  rent  charge  is  to  be  kept  down 
by  any  person  having  a  limited  interest  in  possession,  and  if  such 
person  is  entitled  to  an  apportioned  part  of  the  rents  and  profits  of 
the  land  at  the  termination  of  his  interest,  he  is  to  pay  a  propor- 
tionate part  of  the  accruing  rent  charge  ;  and  such  person  is  bound 
to  uphold  the  drains  and  certify  their  state  to  the  commissioners 
once  every  year. 

A  tenant  of  the  land  too  at  a  rent  is  liable  to  pay  the  rent  Tenant, 
charge  during  his  tenancy  if  he  joins  in  the  application  for  an 
advance ;  but  otherwise  the  tenant  is  allowed  to  deduct  the  amount 
of  the  rent  charge  from  the  rent  payable  by  him. 

A  power  is  also  given  to  apportion  the  rent  charge  upon  different  Apportion- 
parts  of  the  land,  when  such  is  the  wish  of  the  owners.  clu«*ge.  ^^ 

By  a  later  Act  (10  Vict.  c.  32),  the  sum  appropriated  to  Ireland  lo  Vict.  o.  32. 
is  increased  to  1,500,000/. 

Another  Act  (6)  (which  recites  that  the  sums  of  2,000,000/.  and  12  &  13  Vict. 
1,000,000/.  authorized  to  be  advanced  under  the  9  &  10  Vict.  °*  ^^^• 
c.  101,  had  been  applied  for  and   appropriated)  authorizes  the 
owner  (c)  of  any  land  in    Great    Britain   or  Ireland  to  borrow  Power  to 
of  private  individuals,  or  himself  to  advance,  money  for  the  im-  borrow  or 
provement  of  such  land  by  works  of  drainage,  and  to  have  the  *^^"^^- 
money,  spent  in  such  improvement  and  in  defraying  the  expenses 
incident  thereto,  charged  on  the  inheritance  by  way  of  a  rent 
charge  for  twenty-two  years,  which  is  to  be  payable  half-yearly, 
and  to  be  personal  estate  (d). 

The  application  must  be  made  by  such  owner  of  the  land  to  Application, 
the  inclosure  commissioners  for  an  allowance  of  the  loan,  and  such 

(a)  10  &  11  Vict.  0.  11,  fl.  6.  ing  aa  in  the  6  &  7  Wm.  IV.  o.  71. 

(b)  12  &  13  Vict.  o.  100.  (d)  Ss.  1,  2,  9 ;  how  could  it  be  other- 
{c)  This  word  having  the  same  mean-      wise  P 
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Certificate. 


Owner  ad- 
▼anoing  to 
have  a  rent 
charge. 


Priority  of 
rent  charge. 


oommifiaionerSy  after  obtaming  a  report  from  an  assistant  oommis- 
sioner,  surveyor,  or  engineer,  on  the  propriety  of  the  application, 
may  issue  a  certificate  of  allowance  under  their  seal,  stating  the 
amount,  if  any,  of  the  sum  authorized  to  be  borrowed  or  advanced, 
and  are  by  the  same  or  a  subsequent  certificate  to  fix  the  rate  of 
interest  to  be  payable  in  respect  thereof  (<?).    And  the  money,  if 
borrowed  from  a  third  person,  is  to  be  paid  into  the  Bank  of 
England  (for  lands  in  England),  or  into  some  branch  bank  thereof 
to  be  specified  by  the  commissioners,  to  the  credit  of  the  com- 
missioners, who,  however,  are  to  have  no  personal  liability  in  respect 
thereof.     But  in  case  of  two  or  more  ojffers  of  a  loan,  the  applicant 
for  the  loan  may  give  the  preference  to  either  party,  in  like 
manner  as  he  himself  is  entitled  to  preference,  if  desirous  to  make 
the  advance  (/).    Upon  payment  made  into  the  bank,  the  banker's 
certificate  is  to  be  granted,   by  which  the   party  making  the 
paj-ment    is    discharged   from   all    liability,   and    such  banker's 
certificate  being  transmitted  to  the  commissioners,  they  are  to  issue 
a  grant  of  the  rent  charge,  which  is  to  commence  from  the  day  of 
the  certificate  {g). 

In  the  case  of  the  money  being  advanced  by  the  owner  of  the 
land  himself,  the  commissioners,  when  satisfied  that  the  money 
has  been  duly  expended  upon  the  drainage  works,  or  upon  any 
part  which  is  in  itself  complete,  and  upon  the  expenses  thereof 
(including  the  expenses  of  the  application),  and  that  the  works  are 
durable  and  will  produce  an  improvement  in  the  yearly  value, 
exceeding  the  amount  of  the  yearly  rent  charge,  are  to  make  a 
grant  of  a  rent  charge  to  such  owner  of  the  land  for  the  period 
above  stated,  and  which  is  to  commence  on  the  day  on  which  such 
money  shall  be  reported  to  have  been  duly  expended  (/i). 

The  rent  charges  so  to  be  granted  are  to  be  kept  down  by  the 
tenant  for  life,  as  if  the  same  were  the  interest  of  a  mortgage  and 
are  to  have  precedence  over  all  other  charges,  except  tithe  rent 
charges,  land  tax,  local  rates  and  taxes,  quit  or  chief  rents  incident 
to  tenure,  and  charges  created  or  to  be  created  by  virtue  of  any  Act 
authorising  advances  of  public  money,  for  drainage  or  the  improve- 
ment of  lands  (*).  But  no  arrears  are  to  be  recoverable  after  three 
years,  nor  any  interest  in  respect  of  any  arrears  (*). 


{e)    S.  4. 
(/)  Se.  7,  8. 
(^)    Ss.  8,  9. 


(A)  S.  10. 
(i)  Ss.  13,  21. 
(*)  S.  18. 
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The  rent  oharge  is  to  be  recoverable  in  like  manner  as  the  tithe  Rent  charge, 
commutation  rent  charge  xmder  the  6  &  7  Wm.  IV.  c.  71  (/) ;  but  ^bie. 
with  a  saving  as  to  parties,  who,  at  the  time  of  the  commencement 
of  the  rent  charge,  were  tenants  for  lives  or  years  not  within  the 
meaning  of  "  owner  "  of  lands  (//?),  and  who  did  not  concur  in  the 
application  for  the  loan ;  as  to  whom  the  owner  of  the  rent  charge 
is  only  to  have  the  ordinary  remedies  of  a  legal  reversioner  (n). 

An  owner  of  a  rent  charge  under  the  General  Land  Drainage 
Act  (o)  can  sell  the  property  for  payment  of  arrears  (p). 

And  if  the  lands  are  in  a  register  county  the  grant  of  rent  charge  RegiRter. 
must  be  registered,  or  otherwise  be  subject  to  be  postponed  (^). 
But  such  rent  charge  is  not  to  be  considered  an  incumbrance  such 
as  to  preclude  trust  money,  held  upon  trusts  of  investment,  being 
laid  out  in  the  purchase  of  a  mortgage  upon  such  lands  (r). 

The  act  also  contains  power  for  the  commissioners,  where  the  Contribution 
amount  to  be  raised  is  to  be  contributed  in  different  sums,  to  charge  SSnment '" 
distinct  parts  of  the  land  with  distinct  rent  charges,  and  also  to 
apportion  any  one  rent  oharge,  when  desirable,  between  different 
parts  of  the  land  already  charged  with  it  under  the  Act  («). 

The  Act  also  provides,  that  when  the  owner  of  land  charged  with  Redemption 
a  rent  charge  under  9  &  10  Yict.  c.  10],  shall  redeem  such  rent  charge, 
charge  under  that  Act,  the  commissioners  may  by  the  certificate  of 
redemption  declare  that  such  rent  charge  shall  continue  a  charge 
for  the  remainder  of  the  term  for  which  it  was  created,  and  pass  as 
personal  estate  (^),  and  also  further  amends  the  previous  Acts  (w), 
by  declaring  that  the  certificates  of  advance,  under  those  Acts,  need 
comprise  only  such  parts  of  the  lands  specified  in  the  provisional 
certificate,  as  the  commissioners  may  think  proper ;  and  that  the 
provisions  in  the  Act  of  11  &  12  Yict.  c.  119,  as  to  description 
by  reference  shall  apply,  as  far  as  circumstances  wiU  admit,  to  that 
case  (or). 

The  Act  also  contains  a  provision  as  to  the  mode  of  payment  of 
the  costs  of  the  drainage  works  and  of  the  expenses  of  the  commis- 
sioners and  their  officers  (y),  and  a  provision  as  to  the  mode  of 
applying  any  part  of  the  sum  so  to  be  raised,  which  shall  remain 

U)  Inf.  p.  1241.  (r)  S.  20. 

(m)  See  tup.  6  &  7  Wm.  IV.  c.  71.                («)  Ss.  11,  12. 

(ft)  S.  16.  (/)  S.  30. 

(o)  12  &  18  Viot.  o^  xd.  (m)  9  &  10  Vict.  o.  101 ;  10  &  11  Yict. 
(p)  SeoUith  Widmi  Fund^  #0.  y.  Craig,      00.  11,  38 ;  11  &  12  Vict.  0.  119. 

20  Gh.  D.  208,  V.  0.  Hall.  (x)  S.  31. 

(q)  S.  14.  (y)  Ss.  6,  24. 
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imapplied  (either  from  the  works  not  having  heen  fully  executed 
or  from  a  surplus  remaining  after  the  full  execution  of  the  works), 
in  indemnifying  the  parties  interested  in  the  land  from  the  rent 
charge,  but  in  the  first  mentioned  case  not  giving  in  the  first  place 
the  party  who  applied  for  the  loan  the  benefit  of  such  indemnity 
until  all  others  have  been  indemnified  (2). 

Other  Acts  have  been  pewsed  for  authorising  advances  for  drain- 
age and  improvement  on  land  (a). 


commissionora 
for  public 
undertakings. 


(6.)   Commissioners  Clauses  Act. 

10  Vict.  0. 10.  By  10  Vict  c.  16,  for  consolidating  Acts  relating  to  bodies  of 
Mortgagrea  by  commissioners  appointed  for  carryine:  on  undertakings  of  a  public 
nature,  a  form  is  provided  for  mortgages  (which  must  be  by  deed) 
to  be  made  by  such  commissioners,  of  the  rates  or  other  property 
under  that  or  any  special  Act.  And  all  mortgages  charged  on  the 
same  rates,  or  property,  are  to  be  paid  pro  rata  without  priority, 
and  any  transfer  of  such  mortgage  must  be  made  by  deed,  and  a 
register  is  to  be  kept  by  the  commissioners,  of  the  mortgages  and 
transfers  ;  and  after  registration^  the  transferee  is  to  be  entitled  to 
the  full  benefit  of  the  original  mortgage.  And  if  no  time  is  fixed 
by  the  mortgage  deed  for  payment  of  the  debt,  then,  after  twelve 
months,  either  party  may  give  six  months'  notice  to  terminate  the 
mortgage.  And  provision  is  made  for  forming  a  sinking  fund  out 
of  the  rates  mortgaged.  And  in  default  in  payment  of  the  prin- 
cipal for  six  months,  or  of  interest  for  thirty  days,  and  demand  in 
writing  made,  the  mortgagee  may,  if  authorized  by  the  special  Act 
to  enforce  payment  by  a  receiver,  apply  to  two  justices,  or  in  Scot- 
land to  the  sheriff,  for  the  appointment  of  a  receiver,  whose  office 
shall  cease  when  principal,  interest,  and  costs  shall  have  been 
received  by  him. 

By  11  &  12  Vict.  c.  39,  the  provisions  of  the  last  mentioned  Act 
were  extended  to  the  raising  of  money  by  corporate  bodies  for 
building  or  repairing  prisons. 


Provision  for 
receiver. 


11  &  12  Vict, 
c.  39. 


Inquiry  for 
charges. 


An  inquiry  for  statutory  charges  in  respect  of  improvements 
should  now  in  general  form  one  of  the  precautions  to  be  taken 
before  completing  a  purchase  or  mortgage. 


{z)  S.  26. 

(«)  8  &  9  Vict.  c.  50;  13  &  U  Vict, 
c.  31 ;  19  &  20  Vict.  c.  9  ;  27  &  28  Vict, 
c.  114  (The  Improvement  of  Land  Act, 


1864).  And  see  Lands  Improvement  Co, 
V.  Richmondy  17  0.  B.  145;  Dickson- 
Poynter  v.  Cook,  W.  N.  1881  — 126, 
Fry,  J. 


Sbct,  7.  '^  COPYHOLD  ENFEANCHISEMENT  ACTS.  1231 


(7.)  Copyhold  Enfmnclmement  Acts. 
These  Acts  have  been  referred  to,  sup.  p.  261. 


(8.)  Tithe  Commutation  Acts. 

By  the  Tithe  Commutation  Act,  also,  power  is  given  to  the  Tithe  Com- 
owners  of  particular  estates  in  land  or  tithe  rent  charge,  and  also 
to  corporations  sole  and  aggregate,  to  charge  their  proportion  of 
the  commutation  expenses  with  interest  at  4  per  cent,  on  the  land 
or  tithe  rent  charge  respectively,  to  be  paid  off  by  twenty  equal 
annual  instalments  {h) ;  and  a  like  poioer  is  given  by  a  later  Act  to 
owners  of  a  paitial  estate  in  hmd,  to  charge  the  expense  of  redeem- 
ing a  tithe  rent  charge  under  that  Act  upon  the  land  for  twenty 
years  with  interest  (c). 

By  2  &  3  Vict.  c.  62,  ecclesiastical  corporations  aggregate  and  2  &  3  Vict, 
collegiate  bodies  are  enabled  to  charge  tha  commutation  expenses, 
with  interest,  on  any  other  lands  held  to  the  like  uses  as  those 
included  in  the  commutation,  to  be  paid  off  in  like  manner  as 
before  mentioned  (d). 


(9.)  Ecclesiastical  benefice  securities. 

The  power  of  incumbents  to  borrow  money  on  their  benefices 
has  been  treated  of  in  Chap.  XXXV.  sup.  p.  382. 

In  addition  we  may  refer  to  the  following  Acts : — 

By  55  Geo.  III.  c.  147,  ss.  6,  7,  powers  are  given  to  the  incum-  Mortgagees 
bents  of  ecclesiastical  benefices  to  purchase  additional  land  for  of  g^ebe. 
glebe,  and,  for  that  purpose,  to  make  limited  mortgages  of  the 
profits  of  the  benefice. 

By  34  &  35  Vict.  c.  43,  s.  38  (for  providing  for  repairs  to  build-  Eodemastical 

V.  1  1     •     X*     1  ^_  1.         J  X     1  •  •  \  Dilapidation! 

ings  which  ecclesiastical  persons  are  bound  to  keep  m  repair),  new  Act  I87i. 
incumbents  are  authorised  to  borrow  money  for  the  repairs  of  the 
buildings  of  the  benefice  in  manner  therein  mentioned. 
And  as  to  the  form  and  provisions  of  the  security,  see  (e). 


(^  See  6  &  7  Wm.  IV.  c.  71,  sa.  77,  24  Vict.  o.  93. 
78  ;  2  &  3  Vict.  c.  62,  ss.  16,  17 ;  3  &  4  (c)  9  &  10  Vict.  c.  78,  s.  11. 

Vict.  0.  16,  8.  23.    And  see  6  &  6  Vict.  (rf)  S.  17. 

o.  54,  8.  8  ;  9  &  10  Vict.  c.  73 ;  10  &  11  \e)  Ecdes.  Dilap.  Act,  1872,  35  k  36 

Vict.  c.  104  ;  14  &  15  Vict.  o.  53 ;  23  &  Vict.  c.  96. 

C. — VOL.  IT.  K  K 
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By  36  &  36  Viot.  c.  96,  provisions  are  made  for  the  alteration  of 
the  length  of  the  mortgage  term  and  of  the  conditions  of  repay- 
ment of  advances  under  the  Ecclesiastioal  Dilapidations  Act,  1871. 


The  Chari- 
table Trusts 
Act,  1853. 

Kortgageof 
charity  estates 
for  improTe- 
ment. 


The  Chari- 
table Trusts 
Amendment 
Act,  1855. 


The  Charity 
Act  of  1860. 


Powers  of 
trustees  only 
under  Act. 


(10.)  The  Charitabk  Trusts  Acts. 

The  16  &  17  Viot.  o.  137,  constituting  the  charity  commission, 
empowered  the  commissioners  sitting  as  a  board  (s.  21)  to  autho- 
rise money  to  be  raised  by  mortgage  of  charity  estates  for  purposes 
of  improvement,  provided  that  compulsory  provisions  were  reserved 
in  every  such  mortgage  for  payment  of  the  principal  money  bor- 
rowed by  annual  instalments,  and  for  redemption  and  reconveyance 
within  thirty  years. 

Under  18  &  19  Vict.  o.  124,  s.  30,  in  lieu  of  such  compulsory 
provisions  being  inserted  in  the  mortgage,  the  board  authorising 
any  mortgage  is  to  give  directions  by  its  order  for  discharge  of  the 
principal  debt,  or  any  part  thereof,  by  instalments,  within  thirty 
yeaxs,  or  for  forming  a  sinking  fund  for  discharge  of  the  principal 
debt,  or  any  part  thereof,  within  the  same  period. 

By  23  &  24  Vict.  c.  136,  s.  15,  the  power  contained  in  s.  21  of 
the  Act  of  1853,  is  extended  so  as  to  authorize  the  application  of 
moneys  raised  on  the  securities  of  the  properties  of  the  charity,  to 
any  purpose  or  object  which  the  board  shall  consider  to  be  beneficial 
to  the  charity  or  the  estate  or  objects  thereof,  and  which  shall  not 
be  inconsistent  with  the  trusts  or  intentions  of  the  foundation. 

By  s.  29  of  the  same  Act,  the  trustees  or  administrators  of  any 
charity  are  disabled  from  selling  or  mortgaging  the  charity  estate, 
otherwise  than  under  an  Act  of  Parliament  or  a  Court  of  com- 
petent jurisdiction,  or  according  to  a  scheme  legally  established,  or 
with  the  approval  of  the  board.  But  as  to  the  operation  of  that 
section  as  to  charity  property  not  being  part  of  the  endowment  of 
the  charity  within  s.  62  of  the  Act  of  1853,  see  (/). 

By  s.  16  of  the  Act  of  1860  (g),  a  majority  of  two-thirds  of  the 
trustees  have  a  legal  power  of  entering  into  contracts  and  executing 
assurances,  &c.,  requisite  for  carrying  any  sale,  mortgage,  or  dis- 
position into  effect,  on  behalf  of  themselves  and  their  co-trustees, 
and  also  of  the  official  trustee  of  charity  lands,  where  his  concur- 
rence would  be  otherwise  required  (as  to  which,  see  the  Act  of 
1863,  ss.  47—50,  and  the  Act  of  1855,  s.  15). 


(/)  Governors  of  Charity ,  ^e»  v.  Sutton ^  27  Beav.  6C1. 
Iff)  23  &  24  Vict.  c.  136,  s.  15. 


Sect.  11.  MUNICIPAL  CORPORATION  SECITRITIES.  J243 


(11.)  Municipal  corporation  securities. 

By  the  Munioipal  Corporations  Act  (A),  the  councils  of  bodies  Municipal 
corporate  elected  under  the  Act,  are  restrained  from  mortgage  and  ^^^y^"^ 
alienation  of  the  lands,  tenements,  or  hereditaments  of  the  corpora-  ^^^^^^t 
tion,  except  with  the  consent  of  the  Lords  Commissioners  of  the  oi  Treasury. 
Treasury,  and  after  such  notice  as  is  required  by  the  Act. 

By  6  &  7  Wm.  IV.  o.  104,  s.  1,  and  7  Wm.  IV.  &  1  Vict.  c.  78,  Ne^  aecu. 

•^  ,  ,  .  .  ntiesforold 

8.  28,  the  coimcils  of  corporate  bodies  are  authorized  to  give  new  debts, 
securities  for  old  debts. 

And  by  the  Municipal  Corporations  Mortgages  Act,  1860  (t),  in  Who  may 

requiro  con* 

any  case  where  Commissioners  of  the  Treasury  approve  of  any  ditionsasto 
mortgage  of  any  hereditaments  of  the  body  corporate  of  any  ^y^^tr" 
borough,  they  may,  as  a  condition  of  their  approval,  require  that 
the  money  borrowed  on  the  security  of  such  mortgage  shall  be  re- 
paid, with  aU  interest  thereon,  in  thirty  years,  or  any  less  period, 
and  either  by  instalments  or  by  means  of  a  sinking  fund,  or  both, 
as  the  commissioners  may  think  fit. 


(12.)  Public  Health  Act. 

By  38  &  39  Vict.  o.  55,  s.  233,  any  local  authority  may,  with  Power  to 
the  sanction  of  the  Local  Q-ovemment  Board,  for  the  purpose  of  credit  of  rates 
defraying  any  costs,  charges,  and  expenses  incurred  or  to  be  in-  p^JJi|J2jJ|^ 
curred  by  them  in  the  execution  of  the  sanitary  Acts,  or  of  that 
Act,  or  for  the  purpose  of  discharging  any  loans  contracted  under 
the  sanitary  Acts,  or  that  Act,  borrow  or  reborrow  and  take  up  at 
interest  any  sums  of  money  necessary  for  defraying  any  such  costs, 
charges,  and  expenses,  or  for  discharging  any  such  loans  as  afore- 
said (k). 

Similar  powers  are  given  to  the  urban  and  rural  authorities 
tmder  the  Act  (k). 

The  Act  contains  regulations  as  to  the  exercising  of  borrowing 
powers,  and  the  form,  register,  and  transfer  of  mortgages  and  rent 
charges  (/). 

Under  ss.  4  and  257  the  payments  for  sewerage  are  a  charge  on 

(A)  6  &  6  Wm.  IV.  0.  76,  s.  94.  {k)  38  &  39  Vict.  c.  65,  b.  233. 

(i)  23  Vict.  0.  16,  8.  1.  (/)  lb.  m.  234—241. 

kk2 
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the  whole  premises,  and  on  every  owner  in  proportion  to  his 
interest  (m). 

The  Public  Health  Act,  1848  («),  declares  the  owner  liable  for 
certain  expenses  for  public  works,  and  summary  proceedings  there- 
under must  be  taken  within  six  months. 

The  Public  Health  Act,  1858  (o),  declares  the  expenses  a  charge 
on  the  property.  An  action  to  enforce  the  charge  may  be  brought 
after  the  six  months  ( p). 


(13.)  Sewers  Act. 

Under  the  Sewers  Act  (11  &  12  Yiot.  o.  112),  the  commissioners 
have  power  to  mortgage  the  rates  for  defraying  the  expenses 
incurred  in  the  execution  of  the  Act,  by  deed  sealed  with  the  seaL 
of  the  commissioners,  the  mortgagees  to  be  without  priority  inter 
scy  and  being  authorized  to  apply  to  two  justices  for  a  receiver  of 
the  rates  mortgaged  if  the  principal  and  interest  is  in  arrear  for  six 
months  (q). 

(14.)  Public  Works  and  Fiskeiues  Act. 

A  long  series  of  statutes,  commencing  with  57  Geo.  III.  c.  34, 
and  by  which  the  Commissioners  of  the  Treasury  were  authorized  to 
make  advances  of  public  money  for  various  useful  public  works  and. 
purposes,  taking  securities  for  the  repayment  thereof  upon  the. 
works,  and  the  tolls,  and  other  proceeds  derived  therefrom,  has 
been  repealed  by  the  Public  Works  Loans  Act,  1875  (r),  by  which 
the  Public  Works  Loan  Commissioners  have  power  to  make  loans 
for  any  of  the  works  mentioned  in  the  first  schedule  to  the  Act  to- 
any  person  having  statutory  or  other  power  to  borrow  for  sucL, 
purpose. 

(15.)  Land  Tax  Redemption  Act. 

By  42  Geo.  III.  c.  116,  s.  51  (s),  extensive  powers  were  given  to 
persons  having  a  limited  interest  in  land  of  mortgaging  (as  well  as 

(#n)  Birmingham   Corp,   v.   Bakety    17  v.  Alcock,  W.  N.  1882—67,  Kay,  J. 

Ch.  D.  782,  Jesael,  M.  R.  (q)  Ss.  106—116. 

in)  11  &  12  Vict.  0.  63,  s.  69.  (r)  38  &  39  Vict-  c.  89. 

(o)  21  &  22  Vict.  0.  98,  8.  62.  (*)  Amended  by  1  &  2  Vict.  c.   58, 

(p)  Tottenham,  ^e.  Board  v.  Jiowell,  15  8.  1 ;  16  &  17  Vict.  o.  74,  8.  117. 
Ch.  D.  378,  C.  A. ;  Sumttrland  {Mayor  of) 
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Belling)  for  the  purpose  of  raising  the  money  required  for  redeem^ 
ing  the  land  tax  charged  thereon,  or  on  other  lands  settled  to  the 
like  use. 

But  where  the  tenant  for  life  has  redeemed  the  land  tax,  the 
remainderman  can  compel  his  representatives  to  receive  the  con- 
sideration money  and  clear  the  estate  (t). 

Where  leaseholds  are  settled  after  redemption  of  the  land  tax, 
the  charge  of  the  land  tax  does  not  pass,  but  remains  in  the 
settlor  (w). 

The  surplus  sale  moneys  of  land  sold  for  redemption  of  land 
tax,  may  be  applied  in  discharge  of  incumbrances  (j*),  but  not  in 
repairs  or  improvements  (y). 

Where  a  lessee  agreed  to  pay  the  land  tax,  and  it  had  been 
redeemed  by  the  landlord,  the  lessee  was  still  liable  to  pay  the 
amoimt  (s). 

By  16  &  17  Vict.  c.  90,  s.  8,  moneys  arising  from  land  tax 
redemption  may  be  applied  by  the  commissioners  in  the  purchase 
and  cancelling  of  parliamentary  stocks. 


(16.)   West  India  Chvemment  mortgages. 

By  2  &  3  Wm.  IV.  c.  125,  the  government  was  authorized  to  Weet  India 
advance  100,000/.  to  the  owners  of  estates  in  the  West  Indies,  to  mort^^^* 
repair  damages  then  lately  incurred,  on  the  security  of  the  estates 
to  be  benefited  by  the  advance,  such  charge  to  have  priority  over 
all  other  incumbrances,  and  to  be  paid  off  at  the  expiration  of  ten 
years  from  the  time  of  the  advance,  with  interest  at  4/.  per  cent. ; 
and  the  commissioners  are  empowered  to  require  additional 
security  if  they  thought  fit. 

.  Under  this  Act,  it  was  held  that  a  mortgagor  out  of  possession 
could  not,  without  the  consent  of  the  mortgagee,  borrow  the  sum 
required;  and  that  the  conmiissioners  could  not  make  a  loan 
except  upon  the  terms  of  the  charge  having  priority  to  all  other 
charges  (a). 

This  Act  gives,  for  moneys  advanced  by  the  commissioners  on 

(0  Couietu  y.  Earrity  12  Q.  B.  726.  156. 

(t»)  Neave  v.  Moorsom,  3  Eq.  91,  M.  B.  (z)  Murray  y.  Parker,  19  Beay.  305. 

(x)  42  Geo.  in.  0.  116,  b.  100.  (a)  Borrodaile  v.  Briekwoody  1  Y.  &  C. 

(y)  Nether  Stowey   Vicarage,    17  Eq.  Exo.  60. 
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mortgage  upon  the  applioation  of  a  mere  tenant  for  life,  absolute 
priority  over  all  existing  charges  (J). 

A  similar  Aot  was  passed  for  Dominica  {c)j  and  the  powers  of 
the  first  mentioned  Act  were  extended  by  {d). 


(17.)  Railway  Acts, 

The  mortgages   of  railways  and  other  companies  have  been 
treated  of  in  Chap.  XXXVI.  p.  385. 

In  addition,  we  may  refer  to  the  following : 
Penalty  for  By  7  &  8  Vict.  c.  85,  s.  19  (which  recited  that  many  railway 

^rtMM  w  oo^^P^^s  had  borrowed  money  in  an  unauthorized  manner  upon 
railway  com-  the  security  of  loan  notes  or  other  instruments  purporting  to  gire 
a  security  for  repayment  of  principal  sums  borrowed  at  certain 
dates,  and  for  payment  of  interest  thereon  in  the  meantime)  a 
penalty  was  imposed  equal  to  the  amount  purporting  to  be  secured 
by  any  loan,  note,  or  other  negotiable  or  assignable  instrument 
thenceforth  issued  by  any  railway  company,  purporting  to  bind 
the  company  as  a  legal  security  for  money  advanced  to  them, 
otherwise  than  under  the  provisions  of  an  Act  or  Acts  of  Parlia- 
ment authorizing  the  company  to  raise  such  money,  and  to  issue 
such  security.  But  it  was  provided  that  any  company  might 
renew  any  such  loan,  note,  or  other  instrument  issued  by  them 
prior  to  the  passing  of  the  Act  for  any  period  not  exceeding  five 
years  from  that  time. 

By  this  Act  the  borrowing  of  money  by  railway  companies 
otherwise  than  in  conformity  with  the  terms  of  their  special  Act  is 
impliedly  forbidden  (e). 

By  the  Railway  Companies  Securities  Act,  1866  (/),  provisions 
are  made  for  making  accounts  of  the  loem  capital  of  companies,  and 
for  the  registration  and  inspection  thereof,  and  for  depositing  state- 
ments before  issuing  any  debenture  stock,  and  for  the  declaration 
to  be  indorsed  on  mortgages  and  bonds,  and  for  specifying  in  their 
accounts  the  particulars  of  their  loan  capital,  and  any  new  borrow- 
ing powers  conferred  on  them. 

{b)  Lau?rmee  v.  The  West  India  Relief  c.  17 ;  8  &  9  Vicfc.  o.  60;  11  &  12  Vict, 

CommiseionerSf  34  Bear.  234;  11  L.  T.  o.  38;  19  &  20  Vict.  c.  36. 
N.  S.  295.  {e)  Chambert  y.  Manchester y  ^c.  Co,  10 

(c)  6  &  6  Wm.  rV.  c.  51.  Jur.  N.  S.  700,  Q.  B. 

{d)  8  &  4  Wm.  IV.  0.  40 ;  7  &  8  Vict.  (/)  29  &  30  Viot.  c.  108. 
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(18.)  Companies  Clames  Act. 

Provisions  for  raising  money  are  contained  in  8  &  9  Viot.  o.  16 
(the  Companies'  Consolidation  Aot),  whioh  enacts,  that  where 
publio  companies  are  authorized  to  borrow  under  their  special  Act, 
they  may,  subject  to  the  restrictions  of  that  Act,  borrow  the  sum 
specified  on  mortgage  of  the  undertaking  of  the  company  and  of 
the  future  calls,  or  on  bond,  such  borrowing  from  time  to  time, 
except  in  the  case  of  a  sum  borrowed  to  pay  oflP  a  sum  due,  being 
first  authorized  by  a  general  meeting.  It  is  also,  by  the  same  Act 
provided,  that  no  such  mortgage  (though  it  comprise  future  calls) 
is  to  preclude  the  company  from  receiving  and  applying  to  the 
purposes  of  the  company  such  future  calls,  unless  it  be  expressly 
so  provided,  but  that  the  interest  on  the  bonds  or  mortgages 
shall  be  paid  in  preference  to  the  dividends  of  the  shareholders, 
and  that  such  mortgages  or  bonds  shall  be  only  transferable  (y 
deed ;  and  that  the  company  is  not  to  be  responsible  to  a  transferee 
until  the  transfer  is  entered  on  the  register ;  and  a  power  is  given 
to  inspect  the  books  {g). 

S.  42  of  the  Act  contains  a  clause  for  apportioning  the  tolls,  &o. 
comprised  in  the  mortgages  among  the  different  mortgagees  ^ro 
rat&y  according  to  the  sums  respectively  advanced  by  them,  without 
regard  to  priority  of  date. 


(19.)  Canal  companies. 

By  10  &  11  Yict.  c.  94,  canal  and  navigation  companies  who 
have  adopted  8  &  9  Vict.  o.  42,  for  enabling  them  to  become 
carriers  upon  their  canals,  are  authorized  to  borrow  sums  not 
exceeding  one-tenth  of  the  paid  up  capital,  for  the  purposes  of  that 
Act,  in  like  manner  as  provided  by  8  &  9  Yici  o.  16  {h). 


(20.)  Debenture  stock. 

The  power  of  railway  and  other  companies  to  issue  debenture 
stock  has  already  been  treated  of  (t). 

(y)  Se.  88—61.  (A)  10  &  11  Viot.  c.  94.  (i)  8up,  p.  397. 


0.44. 


o.  59. 


1318  3TATUT0RY  MORTGAGES.  Chap.  SiS. 

(21.)  Mortgage  Debenture  Acts, 

By  28  &  29  Vict.  c.  78,  and  33  &  34  Vict.  o.  20,  improvement 
companies  (as  well  as  companies  associated  for  the  adYanee  of 
money  upon  land  or  rates)  are  empowered  to  issue  mortgage  de- 
bentures against  securities  on  land  of  at  least  equal  amount,  both 
debentures  and  securities  being  registered  in  the  office  of  land 
registry  (A-). 

(22.)   Universitt/  and  College  Estates  Act, 

21  &  22  Vict.  By  the  Universities  and  College  Estates  Act,  powers  of  mort- 
gaging their  estates  are  given  to  the  Universities  and  Colleges  of 
Oxford,  Cambridge,  Dublin,  Winchester,  and  Eton  Colleges,  with 
the  consent  of  the  copyhold  commissioners. 

23  &  24  Vict.  By  the  Universities  and  Colleges  Estates  Acts  Extension,  1860, 
further  powers  are  conferred,  and  as  to  Winchester  and  Eton 
Colleges,  see  31  &  32  Vict.  c.  118,  ss.  24,  25  and  28.    And  see 

43'&  44  Vict.  c.  46. 

•ft 

(23).  School  Board, 

m 

A  school  board  has  no  power  to  borrow  (/). 

(24.)   County  Bridges  Act, 

By  43  &  44  Vict.  c.  5,  mortgages  on  the  county  rate  may  be 
made  by  the  county  authority  under  the  Highways  and  Locomo- 
tive Amendment  Act,  1878  (m),  for  the  erection  of  a  county 
bridge  {m).    And  see  4  &  5  Vict.  c.  49. 

(25.)  Isle  of  Man  loans. 

By  43  &  44  Vict.  c.  8,  sums  may  be  borrowed  by  the  govern- 
ment of  the  Isle  of  Man  by  debentures  and  other  securities  for 
public  improvements. 

{k)  See  sup.  p.  404.  (m)  41  &  42  Vict.  c.  77,  s.  28. 

(/)  The  Queen  v.  Reid,  6  Q.  B,  D.  483. 
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(1.)  Release  of  the  mortgage  debt. 

.    The  mere  declaration  or  promise  by  the  creditor  of  his  intention  YniaJt 
not  to  enforce  a  debt,  is  not  a  release  of  the  debt  either  at  law  or  *°^*^'*^*«  ^ 

'  ^  a  release  of 

in  equity,  though  many  years  have  elapsed  since  the  debt  became  the  debt, 
due,  and  neither  principal  nor  interest  has  ever  been  demanded  (a) ; 
and  the  additional  circumstance  that  the  creditor,  on  the  occasion 
of  the  insolvency  of  the  debtor  (his  brother  in  law),  promised  to 
give  up  the  instrument  to  be  cancelled,  but  was  unable  to  do  so 
from  having  mislaid  it,  has  been  held  not  to  alter  the  case  (6). 
Such  a  declaration,  however,  accompanied  with  a  destruction  of 
the  instrument  securing  the  debt,  was  held  sufficient  in  a  case  of 
father  and  son,  where  the  relinquishment  by  the  father  of  the  debt 
formed  part  of  the  consideration  of  an  assignment  of  the  son's 
property  in  trust  for  ci^editors,  but  under  which  the  father  agreed 
to  be  satisfied  with  the  surplus  which  should  remain  after  paying 
the  other  creditors  (c). 

(a)  Crost  V.  Spriffg^  18  L.  J.  Gh.  204  ;  Feace  v.  Hains,  11  Ha.  151;    17  Jur, 

6  Ha.  666 ;  2  Mao.  &  G.  113 ;  2  H.  &  1091 ;  Sheph.  T.  242. 

Tw.  233  ;   Bym  v.  Godfrey^  4  Vee.  6 ;  (*)  Crou  v.  Sprigg^  sup. 

Beeves  v.  Brgtner,  6  ib.  616.    And  see  {e)  Gilbert  v.  WethereU,  2  S.  &  S.  254. 
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{d)  Wekelt  V.  Sttiy,  2  ] 

(a)  SieAarit  t.  Symi,  ] 
Eq.  Ca.  Ab.  617  ;  Taj/loi 
Ch.  ti. 

(/)  HarriiM  v.  Oicen, 
Oummer  v.  Aiamt,  13  L. 

(j)  Fhwir  T.  MarttH, 
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who  were  alleged  to  have   lent    money  on    the    faith  of   the 
release  (n). 

But  if,  after  a  release  has  been  fraudulently  obtained,  another 
security  is  made  under  which  the  estate  is  sold,  it  cannot  be 
followed  in  the  hands  of  a  purchaser  for  value  without  notice  (o). 


(2.)  Accord  and  aatisfaciion. 

It  may  be  observed  that  the  acceptance  of  a  negotiable  security  Acceptance  of 
may  be  a  satisfaction  of  a  claim  to  a  larger  amount  {p) ;  but  an  ^^"""^ 
acceptance  of  part  of  a  debt,  being  a  sum  certain,  though  expressed 
to  be  in  full  of  all  demands,  is  not  an  extinguishment  of  the 
original  debt,  even  if  the  debtor  undertakes  to  pay  the  residue 
when  of  ability  {q).  To  amount  to  an  acquittance  from  the  larger 
debt,  there  must  be  a  release  or  acknowledgment  of  satisfaction  by 
deed,  or  some  consideration  or  possibility  of  benefit  to  the  creditor 
relinquishing  his  further  claim,  as  if  the  creditor  receive  payment 
of  the  lesser  sum  at  an  earlier  time,  or  at  a  place  more  convenient 
to  him  (r). 

So  the  acceptance  of  a  horse,  hawk,  or  other  article,  in  satisfac- 
tion, is  good,  from  the  possibility  of  the  latter  being  more  bene- 
ficial to  the  creditor  than  the  debt  {s) ;  although  it  seems  that  the 
bettering  the  creditor's  case  is  not,  in  all  caaes^  sufficient  to  effect 
a  release  of  the  larger  debt ;  thus  a  bond  with  sureties,  though 
more  advantageous  than  a  single  bond,  will  not  be  deemed  a  satis- 
faction for  the  larger  sum  secured  by  the  latter  {t). 

But  it  should  be  noticed,  that  where  a  sum  certain  is  not  due, 
but  damages  only  are  recoverable,  there  a  lesser  thing  may  be  done 
in  satisfaction  for  a  greater,  and  accord  and  satisfaction  is  a  good 
defence  (f^). 


{n)  lb.;  Sekolefield  y.  TempUr,  4  Be 
G.  &  J.  429. 

(o)  Eyre  v.  Burmettefy  8  Jar.  N.  S. 
879,  M.  R. ;  and  ib,  687 ;  4  Be  G.  J.  & 
8m.  436. 

{p)  Sibree  v.  Tripp,  16  M.  &  W.  23 ; 
overmling  Cumber  v.  Wane,  1  Stra.  426 ; 
M'DotcaU  V.  Boyd,  12  Jur.  980,  Wight- 
man,  J.  See  Doicn  y.  Hatcher,  10  A.  & 
E.  121 ;  doubted  by  Parke,  B.,  in  Cooper 
V.  Parker,  17  C.  B.  822,  828;  Goddard  v. 


O'Brien,  9  Q.  B.  B.  87. 

{q)  Fitch  Y.  SutUm,  6  East,  230 ;  Adamt 
Y.  Tapling,  4  Mod.  88 ;  PinneWe  Case,  6 
Rep.  117. 

(r)  Co.  litt.  212  b ;  P'mneWe  Caee, 
sup.  :  Beer  v.  Foakes,  11  Q.  B.  B.  221 ; 
affirmed,  W.  K.  1884—126,  H.  L. 

(«)  PinnelCs  Case,  sup. ;  Jones  y.  SaW' 
kins,  17  L.  J.  C.  P.  92. 

(0  lBrowiil.47,71;  2Roll.  Abr.470, 

(u)  PinneWs  Case,  sup. 
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A  composition  among  creditors  for  a  less  som  is  a  good  satifif ac- 
tion of  a  debt,  and  it  is  a  question  for  the  jorj  whether  the  agree- 
ment or  the  performance  of  it  is  accepted  as  satisfaction  {x). 


(3.)   County  Courts  jurisdiction. 

Jurisdiction  By  the  Comity  Courts  Equitable  Jurisdiction  Act  (y),  the  Comity 
and  fore-^  Courts  shall  havc  and  may  exercise  all  the  power  and  authority  of 
cloBure  suite.    ^^  gj^j^  q^^  ^j  Chancery  in  (amongst  other  matters)  aU  suits 

for  foreclosure  or  redemption,  or  for  enforcing  any  charge  or  lien 
where  the  mortgage  charge  or  lien  shall  not  exceed  in  amount  the 
sum  of  500/.  (s). 

Whether  the  Court  is  authorised  by  the  Act  to  establish  a  lien, 
which,  in  respect  of  such  liens  as  may  be  actively  enforced,  is  a 
necessary  preliminary  to  the  relief,  see  (a). 

Proceedings  under  the  Act  which  relate  to  the  recovery  or  sale  of 
any  mortgage  charge  or  lien  on  lands,  tenements,  or  hereditaments, 
shall  be  taken  in  that  County  Court  within  the  district  of  which 
the  land,  tenements,  or  hereditaments,  or  any  part  thereof,  are 
situate  (6). 

The  County  Courts  have  jurisdiction,  although  the  right  to 
redeem  is  disputed  (c). 


(4.)  Mortgage  of  shares  of  a  company. 

Mortgagee  Where,  by  the  rules  of  a  company,  shares  are  not  to  be  trans- 

?or  uuMi?^^^  ferred  until  all  arrears  of  calls  are  paid,  semhlsj  a  mortgagee  by 
^^'  transfer  cannot  be  recognized  as  transferee  until  payment  of  all 

arrears ;  but  if  the  company  recognize  him  as  such,  they  cannot  call 

upon  him  to  pay  the  arrears  {d). 

Where  judgments  have  been  taken  against  the  company  whilst 

the  mortgagee  was  holder  of  the  shares,  he  is  entitled  to  an  in- 

(:r)  Evamv,Foici8,  1  Exc.601;  Flock^  (b)  S.  10.    And  see  38  &  39  Vict.  c. 

ton  V.  Hall,  14  Q.  B.  880;  Re  Saiton,  7  60;   and  Confl.  County  Court  Orders, 

Ch.  126;  Edwards  v.  Maneheit,  I  C.  P.  November,  1876. 

D,  118.  (c)  FotcellY,  Roberts^  9  Eq.  169,  V.  C. 

.  (y)  28  &  29  Vict.  c.  99.  Stuart. 

(z)  S.  1  (3).  {d)  Watson  v.  Eales^  23  Bear,  294 ;  3 

(a)  Att,  Gen.  v.  Sittingboum$y  %e.  R.  Jur.  N.  S.  63. 
Co.  1  Eq.  636 ;  36  Beav.  268. 


Sect.  4.     MORTGAGE  OF  SHARES  OF  A  COMPANY. 

demnity  from  the  mortgagor  against  sucli  judgments  before  lie  can 
be  called  on  to  re-transfer  them  (e). 

A  mortgagee  of  shares  not  standing  in  his  own  name  cannot  be  Mortgage  of 

•  ,_  i»i'  shares  in  a 

compelled  by  the  company  to  pay  calls  (/) ;  but  if  shares  which  company, 
have  been  deposited  with  creditors  are  exchanged  by  them  for 
shares  in  their  own  names,  they  are  liable  as  eontributories,  though 
known  to  the  company  as  holding  the  shares  on  security  only  {g). 

Although  the  company  are  not  bound  to  see  to  the  execution  of  Notice  of 

char  fires  to  he 

trusts,  still  it  is  important  that  notice  should  be  given  to  the  com-  given  to  the 
pany  of  any  charge  upon  shares,  in  order  that  a  subsequent  mort-  <^™P^^y- 
gagee,  by  giving  such  notice,  may  not  obtain  thereby  a  right  prior 
to  that  of  a  previous  but  less  cautious  incumbrancer  (/«). 

Shares  of  a  firm  registered  in  the  name  of  one  partner  are  not  in  Order  and 
his  reputed  ownership  (M),  sed  qu.  '  ^"^"°"- 

(5.)  Redemption  under  Lands  Clames  ComolidaUon  Acty  1845. 
The  Lands  Clauses  Consolidation  Act  provides  that  (0  the  pro-  Power  to  re- 

,  -  deem  mort- 

moters  of  the  undertaking  may  purchase  or  redeem  the  interest  of  gages, 
the  mortgagee  of  any  lands  which  may  be  required  for  the  purposes 
of  the  special  Act,  whether  they  shall  have  previously  purchased 
the  equity  of  redemption  or  not,  and  whether  the  mortgagee  shall 
be  entitled  in  his  own  right  or  in  trust,  and  whether  he  be  in  pos- 
session by  virtue  of  the  mortgage  or  not,  and  whether  the  mortgage 
affect  the  land  solely  or  jointly  with  any  other  lands  not  required 
for  the  purposes  of  the  special  Act. 

Ss.  109 — 114  contain  all  the  necessary  provisions  for  the  pay- 
ment of  the  mortgage  debt,  and  for  deposit  of  the  mortgage  money 
on  non-conveyance  by  the  mortgagee,  and  for  carrying  out  the 
redemption  of  the  whole  interest  of  the  mortgage. 

(6.)  Investments  under  Lands  Clauses  Act^  1845. 

Money  paid  in  under  any  company's  Act  may  be  invested  in  the 
redemption  of  land  tax  or  incumbrances  {k). 

Under  this  power  money  will  not  be  laid  out  in  rebuilding 
a  farm  house  or  other  buildings  (/),  unless    a   proper   case  is 

(e)  Fhene  v.  Gillarit  9  Jar.  1086,  V.  C.  (hh)  Colonial  M\  v.  Whinneyy  W.  N. 

Wigram.  1884—180,  V.  C.  Bacon. 

(/)  JWwry  JJ.  Co,  v.  Moss,  14  Beav.  (»)  8  &  9  Vict.  c.  18,  s.  108. 

64;   16  Jur.  437.  (Ar)  iJ.  s.   69;    £xp.   St.  Katherine'a 

iff)  Price  and  Brown' 8  Case,  3  De  G.  &  Bosp,  17  Ch.  D.  378,  V.  C.  Malins. 

S.  147.  (/)  Rudyerd'8  Tr.  2  Giff.  396 ;  6  Jnr.' 

(A)  See  Xewri/f  ^f.   Co.  v.  Moss,  sup.  ;  N.  S.  816 ;  Exp.  Corp.  Liverpool,  1  Ch^ 

Martin  v.  Sedgirick,  9  Bear.  333.  596.     See  Godef.  &  Sh.  214,  216,  and 

cases  there  cited. 


1254 


MISCELLANEOUS  CHAPTER. 


Chap.  89. 


Landfl  CI. 
Cons.  Aot. 


Costs  of  in- 
oumbFanoes. 


made  (m) ;  or  in  repairs  of  old  buildings  (n)  ;  or  in  making  roads 
and  sewers  (o). 

The  money  paid  in  under  the  Aot  was  rightly  applied  in  the 
building  of  a  vicarage  (/?),  but  not  in  paying  oflP  a  rent  charge 
under  a  drainage  Act  {q). 

Under  s.  70  of  the  Lands  Clauses  Cons.  Act  (8  &  9  Vict.  c.  18)  a 
fund  paid  into  Court,  may,  upon  the  petition  of  the  tenant  for  life 
interested  therein,  be  invested  on  real  security.  And  for  that  pur- 
pose a  reference  will  be  directed,  whether  an  investment  on  the 
proposed  security  will  be  advantageous  to  the  parties  under  the 
settlement,  and  as  to  the  suiBciency  of  such  security.  And  it  seems 
that  under  such  a  reference,  the  chief  clerk  may  certify  not  only 
against  the  proposed  mortgage  security,  but  generally  against  a 
mortgage  investment,  and  that  the  Court  will  follow  the  cer- 
tificate (r). 

The  costs  of  incumbrances  on  lands  taken  by  a  company  are 
regulated  by  s.  80  of  the  Lands  Clauses  Cons.  Act,  1845. 

The  costs  of  the  mortgagee  under  any  proceedings  under  which 
they  are  to  be  paid  off  are  payable  by  the  mortgagor,  not  by  the 
company  («).  So  are  the  costs  of  the  incumbrancers  on  the 
interest  of  a  tenant  for  life  (^),  unless  they  have  been  served  at  the 
suggestion  of  the  company,  or  under  special  circumstances  (u). 

The  costs  of  incumbrancers  allowed  are  42«.,  and  the  costs  of  an 
affidavit  of  service  (ir). 

But  the  company  pays  the  cost  of  the  mortgagee  where  he 
appears  on  an  application  to  invest  the  purchase  money  otherwise 
than  by  payment  of  his  mortgage  debt  (y). 


(m)  Johnton*8  Settlement,  8  Eq.  348, 
y.  C.  James.  See  Leigh's  Estate,  6  Ch. 
887 ;  Dummer's  Will,  2  De  G.  J.  &  Sm. 
616;  11  Jur.  N.  S.  616  ;  Drake  v.  Tre- 
fuaii,  10  Ch.  364  ;  Speei'e  Tr,  3  Ch.  D. 
262,  V.  C.  Bacon;  Dofialdson  v.  J),  ib, 
743,  V.  C.  Bacon. 

(w)  Nether  Stoxcey  Vicarage,  17  Eq. 
167,  M.  R. ;  Drake  v.  Trefusis,  sup, 

(o)   Venour  v.  SelUm,  2  Ch.  D.  622. 

(p)  Incumbent  of  Whitjield,  1  Jo.  &  H. 
610. 

{q)  Me  XirksmeaUm  Sector,  20  Ch.  D. 
203,  V.  C.  Hall. 

(r)  Exp.  Franklyn,  1  De  G.  &  8.  628; 
6  R.  C.  206;  17  L.  J.  Ch.  166;  8  &  9 
Vict.  c.  18,  s.  70. 


(«)  HatJUW 8  Estate,  29  Beav.  370;  7 
Jur.  N.  S.  383 ;  O,  W.  E.,  Gough's  Tr, 
24  Ch.  D.  669,  V.  C.  Bacon ;  Jones^  Tr. 
Estate,  18  W.  R.  312,  V.  C.  Jamee;  E4 
Bareham,  17  Ch.  D.  329,  833,  C.  A.  Bat 
see  Eden  v.  Thompson,  2  H.  &  M.  9 ; 
Exp,  Jones,  14  Ch.  D.  624,  Jessel,  M.  R. 

(0  Ee  Smith's  Estate,  6  R.  C.  160; 
19  L.  J.  Ch.  66,  V.  C.  E. ;  Webster's 
Settled  Estate,  2  Sm.  &  G.  App.  vi. 

(m)  Ee  Hungerford,  1  K.  &  J.  413. 

(x)  Exp.  Jones,  sup. ;  JSalstea^s  United 
Char,  20  Eq.  48,  V.  C.  Malins. 

(y)  Ee  Nash,  1  Jur.  N.  S.  1082 ;  26 
L.  J.  Ch.  20,  V.  C.  Stuart;  Egremont  v. 
Thompson,  dted  28  Beav.  626 ;  Es  Brooke, 
30  Beav.  233. 
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The  costs  of  the  application  for  the  investment  of  the  money  in 
the  redemption  of  land  tax  are  payable  by  the  company  (s). 

Money  paid  into  Court  under  the  Lands  Clauses  Cons.  Act  is  cash 
under  the  control  of  the  Court  within  23  &  24  Vict.  c.  38,  s.  10, 
and  Ord.  XXII.  r.  17  {a). 


(7.)  Novation. 

The  benefit  of  a  security  may  be  waived  by  the  acceptance  of 
another  security  in  its  place  ;  and  this  kind  of  extinguishment  of  a 
security  was  called,  in  the  civil  law,  novatio  (b). 

It  is  for  the  owner  of  the  estate  to  show  that  it  was  discharged 
by  the  taking  of  the  new  security,  and  not  for  the  creditor  to 
disprove  the  substitution  of  the  new  security  for  the  old. 

The  mere  acceptance  of  a  personal  security  for  interest  in  arrear, 
or  other  charge,  whether  express  or  implied,  is,  therefore,  not  a 
waiver  of  the  original  security,  even  if  a  receipt  be  given  for  the 
amount  (c),  though  it  is  considered  that  against  a  purchaser  for 
valuable  consideration  of  a  subsequent  interest  in  the  estate  on  the 
faith  of  an  assurance  (supported  by  the  receipt)  that  no  interest 
was  due  to  the  first  incumbrancer,  the  latter  would  lose  his  remedy 
against  the  estate  {d). 

The  absence  of  any  mention  of  the  original  security,  and  the 
reservation  of  interest  at  a  different  rate  from  that  which  was 
secured  by  it,  have  been  treated  as  evidence  that  the  new  security 
was  taken  by  way  of  substitution  {e). 

Upon  a  change  of  a  firm,  slight  circumstances  will  show  that  the  On  change  of 
creditors  of   the  old  firm  had  accepted  the  liability  of  the  new  P*"^®"' 
firm  (/);  as  where  no  alteration  was  made  in  the  mode  of  carrying 
on  the  business,  the  account  continued,  and  the  existing  liabilities 
discharged  or  diminished  from  the  old  and  new  assets  indiscrimi- 
nately {g) ;  but  the  acceptance  of  interest  from  the  new  firm,  and 


(2)  lU  Bethlehem  Eoep,    19  Eq.   457, 

(«)  St.  John's  Coll.  Oxon.  22  Ch.  D.  93, 
C.  A. ;  overruling  Be  Boyd's  Settled 
Estate,  21  W.  R.  667,  Ld.  Selbome  for 
M.  B. ;  Bxp.  Vicar  of  St.  Mary^  WigUm^ 
W.  N.  1881—129,  Try,  J. 

{b)  Colqn.  Sum.  Roman  Giyil  L.  aa, 
1862—1866. 

(e)  Barrett  v.  Wells,  Pre.  Ch.  131 ; 
M^ardwiek  v.  Mynd,  1  Anst.  HI ;  Curtis 


T.  Bush,  2  V.  &  B.  416;  Saunders  v. 
Zeslie,  2  Ba.  &  Be.  609 ;  Bxp.  Bivolta, 
W.  N.  1882—76,  C.  A. 

{d)  See  obserraUons  of  Sir  A.  Hart, 
Kemmis  r.  Stepney y  2  Mol.  86. 

(e)  BrettleY.Burdett,2BeQ.J.&Q.2ii. 

(/)  Bxp.  Jackson,  1  Vee.  J.  132;  £3^, 
Beele,  6  Ves.  604. 

{y)  Bolfe  V.  Flower,  1  J.  C.  27.  And 
see  Commercial  Bank  of  India,  16  W.  R. 
968,  L.  J. 
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other  circmnstanoeSy  are  not  sufficient  in  tlie  f  aee  of  a  declaration 
by  the  creditor  that  "he  would  not  know  the  new  firm  in  the 
trauBaction  ''(A). 

The  question  sometimes  takes  the  form  of  an  election  to  sue  the 
new  firm ;  as  where  the  retiring  partner,  not  having  given  notice  of 
the  dissolution,  was  liable  by  estoppel  for  goods  supplied  before 
notice,  but  was  not  jointly  liable  with  the  new  firm  which  contained 
a  new  partner,  the  creditor  by  suing  the  new  firm  for  the  goods 
supplied  before  and  after  the  notice  had  elected  to  discharge  the 
retiring  partner  (/). 

Where  money  had  been  deposited  with  a  firm  of  bankers  and 
deposit  notes  given  to  the  creditor,  and  upon  a  change  of  the  firm 
new  deposit  notes  were  given  in  some  cases,  and  in  others  interest 
was  paid  by  the  new  firm  on  the  old  notes,  there  was  novation  in 
both  cases  (/). 

The  question  of  novation  has  been  brought  prominently  before 
the  Courts  by  the  numerous  cases  which  have  arisen  oil  the  amal- 
gamation of  insurance  companies,  and  it  may  be  useful  to  state 
some  of  the  conclusions  which  may  be  drawn : 

1.  In  order  to  create  a  novation  on  the  amalgamation  of  com- 
panies, there  must  be  somethiug  more  than  in  the  case  of  ordinary 
partnerships  (/). 

2.  If  a  society  is  dissolved,  and  its  assets  and  liabilities  are 
transferred  to  another  society,  and  any  policy  holder  by  any  con- 
tract with  the  new  company,  expressly  or  impliedly,  adopts  the 
arrangement,  there  is  a  novation  of  the  debt  on  his  policy  (m). 

3.  If  any  policy  holder,  whether  a  member  or  not,  with  know- 
ledge of  the  items  of  the  union  between  two  societies,  has  his 
policy  indorsed  with  an  indorsement  which  purports  to  create  a 
new  contract  with  the  amalgamating  society,  there  is  novation  («). 
So  if  any  policy  holder,  whether  a  member  or  not,  even  without 
a  knowledge  of  the  particulars  of  the  arrangement,  has  his  policy 
so  indorsed,  a  novation  takes  place,  but  not  where  the  policy  was 
sent  in  to  be  indorsed,  but  on  disagreement  was  returned  un- 
indorsed (o). 


(A)  Re  Smith  ^  Co,  4  Ch.  662. 

(i)  Scarf,  app.  Jardine,  resp.  7  App. 
Ca.  345. 

{k)  Bilborough  v.  Holmet,  5  Ch.  D. 
255,  V.  C.  HaU. 

(/)  Family  JSndoirment  SocUiy,  6  Ch. 


132 ;  i?«  Anchor  AMurance,  ib,  638. 

(m)  JTort^s  C<ue,  1  Oh.  D.  307,  C.  A. ; 
Dow^s  Case,  3  ib.  384,  G.  A. 

(m)  Even's  Claim,  16  Eq.  354,  V.  C. 
Bacon. 

(o)  Griffith's  Cote,  6  Ch.  374,  L  J. 


Sfxt. 
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4.  Similarly,  if  a  policy  holder,  whether  a  member  or  not,  accepts  Bonus 

a  bonus  from  the  amalgamating  society  {])).  '^^^    * 

5.  So,  where  the  creditor  executed  the  deed  of  settlement  of  the  Deed  of 

^^ ^^     _  /  \  settlement  of 

new  company  (2').  new  company 

6.  If,  with  knowledge  of  the  mutual  arrangement  and  the  terms  ®^®c^*e^- 
thereof  a  policy  holder,  not  being  a  member  and  not  having  his  pr^i^is. 
policy  indorsed,  pays  his  premiums  to  the  amalgamating  society 

at  their  office,  and  receives  the  receipt  as  of  that  society  without 
more,  even  that  is  sufficient  to  create  novation.  "  If  he  knows  all 
that  has  been  done,  and  takes  the  receipts  from  the  new  company, 
that  will  be  an  acceptance  of  the  new  company"  (r) ;  but  not  where 
the  receipt  implied  an  incorporation  rather  than  a  transfer  of  the 
business  (s)  ;  nor  where  an  annuitant  received  his  annuity  from  the 
new  company,  but  refused  to  join  in  the  transfer  (t), 

"By  the  Life  Assurance  Companies  Acts  Amendment  (w),  where  Acceptance 
a  company,  either  before  or  after  the  passing  of  the  Act,  has  panymustbe 
transferred  its  business  to,  or  been  amalgamated  with,  another  "^  ^"tu^fir- 
company,  no  policy  holder  in  the  first  mentioned  company  who 
shall  pay  to  the  other  company  the  premiums  accruing  due  in 
respect  of  his  policy,  shall,  by  reason  of  any  such  payment  made 
after  the  passing  of  the  Act,  or  by  reason  of  any  other  act  done 
after  the  passing  of  the  Act,  be  deemed  to  have  abandoned  any 
claim  which  he  would  have  had  against  the  first  mentioned  company 
on  due  payment  of  premiums  to  such  company,  or  to  have  accepted 
in  lieu  thereof  the  liability  of  the  other  company,  unless  such 
abandonment  and  acceptance  have  been  signified  by  some  writing 
Bigned  by  him  or  by  his  agent  lawf  uUy  authorized. 

7.  If  a  policy  holder,  not  being  a  member,  is  merely  furnished 
with  notice  by  a  circular  not  containing  the  whole  arrangement, 
that  will  not  be  sufficient  (x). 

8.  A  reference  to  the  ^^  guarantee  "  of  the  amalgamated  company 
is  ambiguous  {y). 


{p)  Se  Anchor f  ^,  Co,  tup, ;  Urnes 
Lift  Ass.  6  Gh.  381,  L.  J.  Giffard; 
Spencer's  Case^  6  ih,  362. 

(q)  FlentingU  Case,  6  Ch.  393. 

(r)  NtUional  Provincial,  ^c.  Sociely,  9 
Eq.  306,  313,  V.  G.  Malins ;  The  Times 
Life  Asa.  6  Gh.  394,  L.  J.  Giffard  ; 
Cocker's  Case,  3  Ch.  D.  1,  G.  A. ;  MiUer's 
Case,  ib,  391,  G.  A.  Bat  see  Conquests 
Case,  1  ib.  334,  G.  A. 


(s)  Manchester,  ^e.  Ass.  Co.  9  £q.  643, 
v.  G.  James ;  affirmed,  5  Gh.  640. 

(0  India  and  London  Life  Ass.  Co.  7  Ght 
651. 

(u)  35  &  36  Yiot.  c.  41,  s.  7. 

{x)  Manchester,  ^c.  Ass.  Society,  sup. ; 
Ite  Anchor,  ^c.  Co.  6  Ch.  636,  V.  C. 
James,  note. 

(y)  Times  Life  Ass.  6  ib.  390,  V.  G. 
James. 
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\S.)  SneetsswH  duiy. 

Where  land  subject  to  snceesBioii  duty  is  sold  under  the  Settled 
Estates  Act,  the  diaige  is  shifted  to  the  purchase  money,  and  the 
land  and  purchaser  are  freed  [z). 


\^9.)  CrtneraUy, 

Bond  with  A  bond  by  the  mortgagor  for  performance  of  the  coTenants  and 

conditions  in  the  mortgage  deed  would  be  forfeited  by  a  breach 
of  Wie  pwrUo  in  the  deed  for  payment  of  the  money  (a).  It  was 
formerly  a  general  practice  to  give  a  bond  as  collateral  security  for 
the  debt  and  interest,  which  is  only  subject  to  a  small  duty  (&). 
But  since  the  passing  of  the  1  TTm.  IV.  c  47,  the  precaution  of 
taking  a  bond  by  way  of  additional  security  has  become  less 
important. 

Donatio  mortu  A  sum  secuTcd  ou  mortgage  of  real  estate  may  be  the  subject  of 
a  donaiio  morfis  catisOy  and  the  real  and  personal  representatives  of 
the  mortgagee  will  be  trustees  for  the  donee  (r). 

Delivery  of  a  cheque  payable  to  the  testator  or  order  is  a  good 
donatio  mortis  cau^  without  being  endorsed  (d). 

In  winding  up  of  a  company  wages  and  salary  are  preferential 
debts  (e) ;  and  this  applies  to  a  company  being  woimd  up  before  or 
after  the  commencement  of  the  Act  (./"). 

(r)  Se  Jrarmef^t  EfUU^  W.  N.  ISSl—  {c)  DnfieU  x.  EUre9,  I  BU.  N.  S.  498. 

100,  Jeasel,  M.  R.  (</)   Veal  v.  T.  27  Bemv.  303 ;  Clement  t. 

(<i)  Toom*\.  Chandler,  2  Lev.  116;  3  CAetsemam,  W.  N.  1884—182,  Chitty,  J. 

Keb.  387;  eontra  Briscoe  v.  Jri«<7,  Cro.  (e)  46  &  47  Vict.  c.  28,  s.  4. 

Jao.  281 ;  nom.  Bristoa  t.  Kftipe^  Tdv.  (/)  Be  An^lo^Frenck  Co-operative  Soc, 

206.  32  W.  R.  748,  Kay,  J. 

{b)  Sup.  p.  337. 
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ABSENCE  BEYOND  SEAS, 
heir,  824,  1091 
Statute  of  Liinitations,  1001 
Trustee  Act,  veetiiig  order,  823,  5 

ABSOLUTE  CONVEYANCE, 

when  treated  as  a  mortgage,  22,  8 

ABSTEACT  OF  TITLE, 

concealment  from,  is  a  misdemeanour,  411 
incumbrance  omitted  from,  must  be  paid  by  vendor,  1156 
though  omission  by  mistake,  ih, 

ACCOED  AND  SATISFACTION,  1251 

ACCOUNTANT, 

Crown,  to  the,  182 

General.    See  Paymaster-General,  1382 

lien  of,  657 

ACCOUNTS  AND  ACCOUNTING, 

annual  rests*    See  Mortgagee  in  Possession,  1 367 
annuity,  no  accounts  without  redeeming,  1205 
assignee  and  mortgagee, 

mortgagor  not  bound  by  accounts  of,  719,  838,  1206 
mortgagee  subject  to  account  for  all  profits  received  by 
assignee,  ih, 
bankrupt,  account  between  mortgagee  and  trustee  binding,  1204 
carrying  on,  after  certificate,  1200 
carr}dng  over  funds  to  separate  account,  838 
co-defendants,  1204 
contingent  remainderman,  ib, 
conversion  of  interest  into  principal,  942 
account  stated  not  sufficient,  ih, 
Gtowtl,  account  v,  accountant  of,  182 
decree,  sums  received  since,  1189 
elegit  creditor  under  old  law,  49,  50 

„  „       under  1  &2  Vict.  c.  110.. 68 

„  „       wilful  default,  t^.,  1189 

fraud,  opened  for,  1204 
infant,  to. 

interest.    See  Interest,  1332 

limitations  (statute  of).     See  Lihitations,  Stattttes  of,  1349 
mortgagor  not  liable  to  account  for  rents,  760—2 
mortgagee  in  possession.    See  Mortgagee,  1366—8 
opening,  972,  1204 
receiver,  1212 

ll2 
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ACCOUNTS  AND  AGCOJJNTlNQ—coniinued. 
refusal  to  acoount,  costs,  873 
remaindermen,  when  bound  by,  1204 
rests.     See  Mortoagee. 

second  account  on  footing  of  old  account,  1206 
settled  account  opened,  when,  972,  1205 
solicitor,  taking  accounts  against,  ib, 

opening  accounts  of,  ib. 
Stat.  7  Geo.  11.  c.  20,  none,  767,  1189 
subsequent  incumbrancers  when  bound  by,  1204 
subsequent  interest,  1200 
surcharge  and  falsify,  1205 
tenant  for  life,  ib, 
vexatiously  asked,  1191 

ACOEETIONS, 

mortgage  of  copyholds,  260 
pledge,  641 

ACKNOWLEDGMENT, 

Statute  of  Limitations,  foreclosure,  988 — 95 
,,  interest,  985 

redemption, 

„  before  the  statute,  1008 

after,  1010 


ft 
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ACT  OF  PAELLVMENT, 
notice  when,  861 

ACTION, 

mortgagee  when  entitled  to  costs  of,  868—72 
notice,  is  not,  844 

ADEMPTION, 

of  legacy  of  mortgage  debt,  1133 

ADMENISTEATION  OF  ASSETS, 

administration  suit  by  mortgagee,  798,  1115 

charge  of  debts  postponed  to  judgments  v,  deceased,  when,  202 

costs.     See  Costs,  1289 

Crown,  44,  192,  1085 

deceased  insolvent,  administration  as  in  bankruptcy,  205 

Uxp,  May,  W.  N.  1884—194,  Q.  B.  D.  (B^.) 
domicile,  123 
foreign  judgments,  ib. 
Fraudulent  Devises  Acts,  under,  201,  4 
garnishee  no  priority,  123 
Indian  lands,  203 

heir  not  necessaiy  party,  ib. 
injunction  v,  suing  executor,  36,  122 
insolvent  estate,  205 
insu£B.cient  estate,  1115,  7 

judgment  after  death  of  debtor,  upon  verdict  before,  140 
judgments,  how  satisfied  in,  54 
Jud.  Act,  deceased  insolvent,  205,  445,  1110 
Lord  Mayor's  Court,  123 
marshalling  assets, 

mortgagee  proving  for  whole  debt,  445,  1067,  1110 
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ADMINISTEATION  OF  ASSETS— continued, 
mortgagee  filing  adminietration  suit, 

coming  in  entitled  to  costs  in  priority,  798,  1110 

proving  for  whiole  amonnt,  when,  445,  1067,  1110 
order  of  application  of  assets,  1043 
priority  of  judgment  creditor,  88,  120 — 3     See  Priority, 
retainer  of  debt  by  devisee,  468 

,,  executor,  41,  206 

„  beir,  468 

separate  account,  838 
Statute  of  Limitations, 

bars  claim  of  mortgagee  and  executor,  1114 

creditors'  suit  stays,  993 
trustees  represent  cestuis  que  trust,  1096,  7,  1161 
will  established  against  heir,  870,  1163 

ADMINISTEATION, 
adlitemy  1090 

costs  of  taking  out,  allowed  to  mortgagee,  869 
pendente  lite^  1089 

ADMINISTEATOE,  IN  FELONY  OR  FOEFEITURE,  45, 1085,  96 

ADMIRALTY  COUET, 
interest  in,  152 

i'udgments,  decrees,  and  orders  in,  78 
ten  in,  665 

ADMITTANCE.     See  Copyhold,  1287 

ADVANCES  (FUETHEE), 

stamps  on  securities  for,  731 
tacking,  897.     See  Tacking. 

ADVEETISEMENT, 

of  sale  under  power,  275 

notice  from,  in  newspaper,  none,  844 

ADVOWSON, 

extendible,  when,  51 
foreclosure,  1073 
mortgage,  373 

form  of,  ih. 

not  eligible  subject  for,  ih, 
mortgagor  has  the  right  to  present,  42,  373,  768,  813 
'rectories,'  63 

remedy  if  mortgagee  presents,  42,  373,  813 
sale,  action  for,  by  mortgagee,  373,  768,  813 

but  not  after  vacancy,  ih. 
See  Church  Livino,  1282 

AFFIDAVIT, 

of  documents  by  mortgagee,  1185 

AGENT, 

incumbrance  purchased  by,  1128 
lien  of,  681 

mortgagee  in  possession  as,  il90 
notice  through,  852 
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AGElifT— continued. 

sale  by,  agent  cannot  direct  payment  of  purchase-money  to  third 
person,  628 
otherwise  on  sale  of  ship  by  master,  ib. 
set-off  of  pxirchase^money  against  debt  of  agent,  453 
stoppage  tn  transitu  by,  676 
voluntary  payments  by,  711,  1228 

AGISTMENT, 

lien  for,  656 

AGEEEMENT, 

to  borrow  or  lend,  211 

ALDEENEY, 

a  home  port,  633 

ALIENATION, 

clause  against,  222 

charge  on  benefice,  whether  amounts  to,  376 

charging  order,  88 

fine  on  alienation  by  tenants  in  capite  abolished  by  12  Car,  II. 

c.  24..4 
general  license  to  alien  (except  tenants  in  capite)  given  by  Stat. 

of  Quia  EmptoreSy  ib, 
warrant  of  attorney  not  an,  174 

ALIMONY, 

lien  of  solicitor,  692 
not  assignable,  208 

ANCIENT  DEMESNE, 

lands  in,  extendible  under  old  law,  51 

ANGLO-SAXONS, 

mortgages,  how  far  known  among  the,  3 

ANNUITY, 

account  of  rents,  not  without  redemption,  1205 
apportionment,  962 
arrears  of,  interest  on,  944 
assignable,  209 
■   bankruptcy,  may  be  realized  in,-  422,  9 
charge  of,  how  made  effectual,  327 
charged  on  corpus,  when,  326,  7 

when  not,  324 
charging  order  on,  82 
deficiency  of  fund,  327 

Re  Wilkins,  W.  N.  1884—193,  Pearson,  J, 
foreclosure,  989 

heir  trustee  for  executor  when  annuity  treated  as  a  mortgage,  25 
income,  when  charged  only,  324 
inrolment  of,  96 

except  when  charged  by  will,  97 
judgment  binds,  when,  64 
Limitations,  Statute  of,  983,  98 

mortgage  by  executor  for  arrears  of,  belongs  to  annuitant,  328 
notice  of  unregistered,  112 
pension  not  bound  by  charging  order,  87 
redeemable  annuities,  ib, 
redemption,  1181 
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ANKUlTY—cojitinued. 

remedies — not  all  at  same  time,  792 

„  by  power  of  entry  and  a  term  not  inconsistent,  805 

right  of  re-purcliase  of,  when  construed  a  mortgage,  25 
seJe  to  raise  arrears  of,  327,  792 
stamp,  732,  4 
suitors'  fund,  whether  charging  order  affects  annuity  payable  out 

of,  87 
tenant  for  life,  boimd  to  keep  down,  855 

only  interest  on  value,  ib. 
term,  annuity  secured  by,  805 

ANTICIPATION  CLAUSE.    See  Husband  and  Wife,  1324 

APPARENT  POSSESSION, 
Bill  of  Sale  Acts,  524,  6 
order  and  disposition,  496,  7,  525,  6 

APPOINTMENT, 

deposit  not  an,  350 

father  and  son  joining  in  deed  after,  858 

judgments,  how  affected  by,  53,  62 

mortgage  by,  redemption  by  persons  claiming  in  default  of,  42, 

1172 
limitation  of  equity  of  redemption  to  different  uses,  ib, 
wife,  property  appointed  by,  assets,  227 

APPOETIONMENT. 
annuity,  962 

costs  among  several  estates,  875 
dividends,  962 
investments,  ib, 

legal  and  equitable  assets,  costs  apportioned  between,  41 
rents,  962 
Stat.  4  &  5  Wm.  IV.  c.  22,  ib, 

„     33  &  34  Vict.  c.  35,  ib. 
stock,  ib. 

tenant  for  life  and  remainderman  of  mortgage  debt,  1182 
,,  ,,  outstanding  estate,  ib. 

APPEOPEIATION  OF  BILLS  TO  SHIPMENTS,  544 
£xp.  Deter,  W.  N.  1884—190,  C.  A. 

APPEOPEIATION  OF  PAYMENTS,  1224: 
dower  payments,  978. 
fraudulent  overdrawings  by  partners,  1225 
interest  before  principal,  ib. 

purchase-money  cannot  be  appropriated  by  incumbrancer  who 
has  purchased  the  estate  to  prejudice  of  prior  incumbrancer, 
978 
sale  monies  of  mortgaged  estate  not  appropriated — 
to  book  debts,  883,  1206 
or  general  accoimt,  820 
secured  sums,  appropriation  to,  before  unsecured,  978 
solvitur  secundum  modum  recipieniis,  1224 
surety,  1223,  4 
tacking,  1225 
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AEBITEATION,  \ 

award,  wlien  has  force  of  judgment,  75 
benefit  building  societies,  1149 
friendly  societies,  1142 
jurisdiction  of  court  wben  ousted,  1149 

ASSETS, 

action  to  account,  no  preference  after,  36 

colonial  real  estate,  202 

costs  apportioned  between  legal  and  equitable  assets,  41 

equitable  assets, 

broker's  bond  in  London,  40 

definition,  39 

devised  lands  for  payment  of  debts,  40,  1 

equity  of  redemption,  when,  40 

office  of  profit,  %b. 

real  estate  charged  by  deed  or  will  with  debts,  40,  I 

separate  estate,  not,  40 
escheated  lands  in  lord's  hands,  44,  199,  1042 
executory  devise,  lands  subject  to,  are,  202 
following,  464 
foreclosure,  when  mortgage  personal  assets  after  decree  nisi^ 

1122 
foreign,  123 
hotchpot,  41 
Indian  real  estate,  203 
insurance  moneys,  where  policy  deposited  with  one  appointed 

executor  of  depositor,  572 
Jamaica  real  estate,  202 
legacies,  fund  reserved  for  payment  of,  1041 
legal  assets,  40 

annuity,  when,  ib, 

chattels  personal  subject  to  lien,  ib. 
,,      real,  39 

colonial  real  estate,  202 

copyholds,  how  far,  40,  1065 

equity  of  redemption,  40 

freeholds,  198,  1065 

general  power  of  appointment,  40 

Jamaica  plantations,  when,  202 

pur  autre  t'ie,  estates,  40 

reversion  in  fee  on  mortage  term,  38,  411 

real  estate  not  charged  with  debts,  39 

separate  estate  of  married  woman,  40 

trust  estates  in  chattels,  whether,  52,  60 
,,  fee  simple,  38 

marshalling.     See  Marshaixino,  1355 
order  of  application  of  assets,  1021 — 56 

summary  of,  1043 
preference  by  executor  confessing  judgment,  36 
retainer  of  executor, 

only  out  of  legal  assets,  41 

Jud.  Act  does  not  alter  rule,  206 

separate  estate  of  married  woman  subject  to,  how  far, 
229,  30 
specialty  debts  binding  heir,  194 

,,  ,,      not  binding  heir,  1 99 

Stat.  3  &  4  Wm.  IV.  c.  104.  .198 


INDEX.  1266 

ASSIGNMENT  OF  PERSONALTY, 
Stat.  22  &  23  Yict.  c.  35.  .725 

ASSIGNMENT  OR  TRANSFER  OF  MORTGAGE, 
accounts,  719,  1206 
action  in  assignee's  own  name  before  Jud.  Act,  542 

since  Jud.  Act,  542,  55—7 
arrears  of  rent  do  not  pass,  725 
assignment  of  mortgage,  719 — 25 
champerty,  when,  723 

conversion  of  interest  into  principal  on,  719,  943 
costs  with  interest  added  on,  720 
covenants  on,  719 

debt — ^mortgagee  compelled  to  assign,  when,  802,  3,  1166 
deeds  retained  by  mortgagee  on,  when,  722 

,,     when  pass  on,  tb.j  726 
fraud  in  original  mortgage,  724 

,,      of  solicitor  on,  722 
general  words  *  all  personal  estate'  pass  leasehold  mortgage,  723 
injunction  against  mortgagee  suing  mortgagor  after,  791 
insolvent,  assignment  to,  1206 

interest  paid  recoverable,  though  not  mentioned,  724 
Jud.  Act,  555 — 7 

legal  assignment,  not  compellable  to  take,  349 
mortgage,  assignment  of,  719 — 25 
mortgagee  covenanting  to  pay  is  in  light  of  surety,  722 

,,         in  possession  assigning,  720 
mortgagor's  concurrence,  719 
new  mortgage,  when  assignment  amounts  to,  722 
new  proviso  for  redemption,  723 
notice  to  mortgagor  on,  advisable,  719 
part  of  a  mortgage  debt,  725 
payment  to  mortgagee,  723 
pledge  by  pledgee,  722 
power  of  attorney  to  recover  debt  on,  ib, 

„      sale  on,  724 
purchase  by  assignee  of  mortgage  debt,  720 

,,  „        for  less  than  due,  721 

,,  ,,        when  purchaser  a  trustee,  tb» 

reconveyance  ordered  when  no  money  passed,  724 

„  of  statutory  mortgage,  251 

retention  of  deeds,  when  mortgagee  has  another  interest,  722 
solicitor  acting  for  all  parties  on,  fraud  of,  tb» 
sub-mortgage  by,  ib. 
subject  to  Hke  equities  as  assignor,  723 

neg^iable  instruments,  qu.  within  rule,  721 
statutory,  250 
tacking  costs  on,  720 
trustees,  transfer  by,  725 

Stat.  22  &  23  Yict.  c.  35,  tb. 
void,  when  mortgage,  ib. 


tgag< 
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voluntary,  not  aided,  though  covenant  for  further  assurance,  723 

ATTACHMENT  OF  DEBTS, 

action  pending  for  debt,  165 

administration  suit,  123 

affidavit  of  debt,  1 62 

bankrupt  debtor,  167 

cheque  given,  but  payment  stopped,  164. 
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ATTACHMENT  OF  BEBTS'-continued. 
Common  Law  Procedure  Act,  162 
conditional  debt,  163 
costs,  167 
cross  claims,  ib, 
debt  attachment  book,  166 

decrees  and  orders  have  not  the  force  of  judgments  for,  88 
discharge  of  garnishee,  166 
equitable  debt,  165 

Vyse  V.  Brown,  13  Q.  B.  D.  199 
examination  of  judgment  debtor,  162 
executor  cannot  be  garnishee,  164 
'final  judgment,*  B.  A.  83.  .167 
garnishee,  execution  v.,  165 

,,         liability  disputed  by,  166 
Lord  Mayor's  Court,  161 
married  woman,  162 
mortgage  debt,  165 
Ord.  XLV.,  162 
partnerships,  164 

railway  company  purchase-money,  163 
receiver,  165 
security,  when,  414 
service  of  order,  165 
solicitor's  lien,  prior  to  a  garnishee  order,  703 

Dallow  V.  Garrold,  W.  N.  1884—194,  Q.  B.  D. 
superannuation  allowance,  163 
third  person  interested,  166 
trust  debt,  164 
unliquidated  damages,  ib, 

JUandaUy.  LithgoBy  12  Q.B.D.525,  32W.E.  794,  50L.T.  587 
wages,  165 

what  debts  attachable,  163 
winding-up,  execution  on,  125,  65 

ATTAINDEE, 

of  mortgagee,  32 
mortgagor,  43 
trustee,  32 

ATTENDANT  TEEM, 
escheatable,  44 
tacking,  893,  932 

ATTOENEY-GENEEAL, 

party  to  foreclosure  suit,  1090 

ATTOENMENT, 

bankruptcy,  753 
biU  of  sale,  524 
clause  in  mortgage,  753 
elegit,  to  tenant  in,  50 
mortgagor  to  mortgagee,  753 
receiver,  tenants  to,  1212 
second  mortgagee,  753 
tenants  to  mortgagee,  775 

AUCTION  DUTY, 
abolished,  432 
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AUOnONEEE, 

commission,  812 
lien,  has  no,  656 

AUDITA  QUERELA^ 

abolished,  "writ  of,  144 

AWAED.    See  Aebiteation,  1264 


BANK  OP  ENGLAND, 
charge  on  stock,  82 
depositary,  not  trustee,  865 
distringas  no  longer  issued,  836 
legal  holder  must  be  paid  by,  84 
notice  of  daim  on  stock  must  be  distinct,  865 
Stat.  3  &  4  Wm.  IV.  c.  98.  .10. 
tender  of  notes  of,  legal,  ib. 

BANKEES, 

accountant  to  Crown,  banker  of,  responsible  to  Crown,  182 
compound  interest,  943 

deposit  of  title  deeds  to,  subject  to  prior  equities,  461,  895,  917 
interest  on  deposits,  942,  4,  51 

„         „  moneys  improperly  retained,  1193 
lien  of,  by  usage,  659 
mortgage  to,  944 

BANKING  COMPANY, 

execution  v.  members,  imder  7  Geo.  IV.  c.  46. .  153 — 7 

former  members,  155 

judgment  against  public  officer,  effect  of,  153,  4 

partners  in,  evidence  of,  154 

public  officer,  judgment  t\,  153,  4 

registration  ag^nst  member  on  judgment  against  public  officer, 

101,  46 
return  of  members,  155 
scire  facias^  149,  54 
Stat.  7Geo.  IV.  c.  46..153 

BANKRUPT  AND  BANKRUPTCY, 

act  of  bankruptcy,  notice  between  petition  and,  836 

action,  none  without  leave  of  Court,  414,  5 

after-acquired  property,  133 

agent  of,  424,  37 

arrangements  with  creditors,  685 

attornment  clause,  753 

*  available  act  of  bankruptcy,'  437 

bidding  by  mortgagee,  430,  3 

calls  proveable,  570 

champerty,  723 

chose  in  action,  trustee  must  give  notice,  840 

compensation  by  trustee  to  landlord,  439 

See  Exp.  Good,  W.  N.  1884—168,  C.  A. 
composition  and  arrangement  with  creditors,  685 

execution  creditor  stayed,  when,  687 
consolidation  of  mortgages,  908 
contingent  liabilities,  569 
contemplation  of  act  of  bankruptcy,  594 
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BANKRUPT  AND  BANKRJTPTGY—continufd. 
copyhold,  364 
county  court,  425 
Crown,  extent  of,  how  affected  by  bankruptcy,  183 

„        bankruptcy  and  insolyent  statutes  do  not  bind,  183,  7 
debts  proveable,  569 
deceased  insolvent,  205 
defective  assurances  confirmed,  362 
disclaimer  of  lease,  270,  439 — 41 

„  of  onerous  property,  439 — 41 

legal  estate  on,  442 
proof  for  injury,  443 
purchase  disclaimed,  ib. 
without  leave,  when,  441 
,,  trustee  in,  not  within  Trustee  Act,  829 

distress  after  bankruptcy,  753 

gas,   t*.     Ee   Peake,   W.   N.    1884—114,    Cave,    J., 
affirmed,  i^.  169,  C.  A. 
equitable  mortgage  by  deposit,  432 
costs,  434 

memorandum  incomplete,  ib, 
sale  imder,  ib. 

written  memorandum  not  necessary,  t^. 
when  mortgage  securities  deposited,  ib. 
equity  of  redemption  passes  to  trustee,  444 

whether  valuable  or  not,  ib. 
estate  tail,  362 

estate  and  interest  of  bankrupt  only  psisses,  345 
executions — 

effect  of  bankruptcy  on,  130,  687 

exceeding  20/. . .  131 

composition    after    bankruptcy    annulled,    execution 

stayed,  687 
prior,  cannot  be  set  up  to  invalidate  second,  execution,  145 
several,  and  one  writ  failing,  147 
factor,  bankruptcy  of,  611,  3,  4,  62 
false  representation  a  misdemeanor,  137 
'final  judgment,'  B.  A.  1883.  .167 
Fines  and  Eecoveries  Act,  362,  3 
fixtures,  270,  1086 
foreclosure,  270,  425,  1086 
fraudulent  mortgages,  593 — 604 
alien  traders,  598 
advances  present  or  future,  t^. 

'  contemplation  of  act  of  bankruptcy '  in  old  Acts,  595 
colourable  exception,  597 
deed  imimpeachable  after  twelve  months,  601 
equivalent,  what  is  an,  ib. 
*  fraudulent,'  meaning  of,  598 
future  bill  of  sale,  agreement  for,  599 
intention,  question  is  one  of,  595 
mortgage  of  all  a  man's  property,  596 
by  non-trader,  597 
trader,  ib, 
past  debt  also  secured,  598 

„        and  fresh  advance,  ib. 

when  an  act  of  bankruptcy, 

Exp.  Johnson,  26  Ch*  D.  338,  C.  A. 
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BANKRUPT  AND  BANKRUPTCY— cow/enw^f/. 
fraudulent  mortgages — continued, 

pressure,  effect  of,  600 

repealed  Acts,  cases  on,  apply,  594,  603 

Stat.  B.  A.  1883,  s.  4  a,  b,  593 

s.  48., 602 

substantial  exception,  597 
fraudulent  preference,  B.  A.  1883,  s.  48.  .602 

attornment  clause,  603 

breach  of  trust,  making  good,  ib, 

builder's  contract,  licence  to  seize  in,  tb, 

cases  within  exception,  t^. 

*  contemplation  of  bankruptcy,*  ib, 
liquidation,  602 

partners,  preference  by,  ib, 
sale  with  intent  to  make,  601 
voluntary,  act  must  be.  602 

*  voluntary '  under  old  law  the  same  thing,  t^, 
fraudulent  securities  for  discharge,  135,  687 
fraudulent  settlements,  604 

future  calls.  570 

„      chattels  brought  on  premises  after,  483 
,,      premiums,  570 
hay  and  straw  removed,  439 
husband  and  wife, 

loans  by  wife  to  husband,  443 
improvements  by  mortgagee j  815 
income  during  Chancery  proceedings,  435 
indemnity  on  sale  of  leasehold,  none,  269 
infant,  239 
injimction,  425 

insurance  moneys  when  mortgaged  chattels  burnt,  479 
interest  to  mortgagee,  434,  8 
after  adjudication,  ib, 
out  of  surplus,  ib, 
judgments, 

assignees    were  judgment  creditors  under  old  law, 

133 
balance  of  unpaid  debts,  judgment  for,  134 
bankruptcy  court  will  go  beMnd,  131 
composition,  130 

no  relation  back  of  resolution,  ib. 
conveyance,   effect  of   bankruptcy  before    or    after, 
437 
imder  old  law,  128 
course  of  legislation  on  executions  of,  133 
execution    of  judgments    under  B.  A.    1883  • .  130, 
execution  and  stale  above  20/.,  131 
goin^  behind,  ib, 
liquidation,  132 

notice  of  act  of  bankruptcy,  130 
protected  execution  after  act  of  bankruptcy,  when, 
ib, 

*  prior  act  of  bankruptcy,*  ib. 

relation  of  title  of  trustee  to  act  of  bankruptcy, 
ib. 

rules  and  orders  in  bankruptcy  equivalent  to  judg- 
ments, 78 

secured  creditor  under  B.  A.  1883,  when,  129 
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BANKRUPT  AND  BAJ^TKRUTTGY— continued. 
judgments — continued. 

Statutes : 
old  statutes,  law  under,  128 

1  &    2  Vict.  c.  110.  .61,  71,  2,  128 
23  &  24     „     e.  88..  129 
27  &  28     „     c.  112,  ib, 

warrant  of  attorney — ^no  restriction  now,  134 
jurisdiction  in  chancery  and  bankruptcy,  424,  5 
„  strangers,  none  over, 

Ee  Lowenthal,  77  L.  T.  145,  Q.  B.  D.  (Bky.) 
leasehold,  265 

assignment  to  pauper,  439 
lien  of  solicitor  in,  &c.,  690 
liquidation,  687 

loan  of  money  after  act  of  bankruptcy,  437 
Lord  Loughborough's  order,  8  March,  1794.  ,427 
lunatic,  241 

married  women  bankrupt,  226 
mortgage  and  pledge  by  trustee,  444 
mortgagee,  trustee  in  bankruptcy,  431. 
mortgages, 

foreclosure,  425 

general  rights  in,  413 

growing  crops,  436 

interest,  434 

mortgagee  bound  by  proceedings  in  bankruptcy,  413 

proof  on,  416 

rents  and  profits,  435 

sale,  426 

trustee  in,  may  mortgage,  444 
mutual  credit  clause,  423 

subsequent  dealings  cannot  create  set-off,  424 
new  security  after  discharge,  134 

course  of  legislation,  135 
notice^ 

bankruptcy  is  not,  861 

chose  in  action,  trustee  must  give  notice,  840 

order  and  disposition  clause,  when  notice  takes  case  out 
of,  836 

protected  transactions,  130,  436 

reversionary  interest,  trustee  must  give  notice,  840 

sheriff's  officer,   notice   to,  not  notice   to  execution 
creditor,  131 

statutes  conflicting  as  to  notice  by  trustee,  840 
parties  to  suits,  1092 
partners,  438 
pending  proceedings,  444 
pension,  210. 
power  of  attorney,  444 
preferential  debts,  438 
pressure,  effect  of,  594,  600 
priorities.     See  Pbiobities,  1389 
proof  in  bankruptcy,  416 — 23 
protected  transactions,  130,  436 
receiving  order,  413 

act  of  bankruptcy  before,  ib, 
redemption  by  trustee  but  not  by  bankrupt,  1163,  4 
refuncQng  by  fraudulent  creditor,  136 
relation  to  act  of  bankruptcy,  130,  83 
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BANKRUPT  AND  BANKEUPTCY— eo«/mti^e/. 
repeal,  effect  on  pending  proceedings,  444 
reputed  owner,  or  order  and  disposition, 
administratrix,  507. 
agent  for  sale,  506 
attempts  to  obtain  possession,  497 
bankrupt,  trading  of  uncertificated,  504 
barges  bearing  debtor's  name,  500 
biU  of  sale,  529 
building  contract,  506 
business,  articles  not  connected  with,  499 
cargo,  504,  43 
chattels  real,  501 
choses  in  action  excepted,  494,  5 
*  commencement  of  bankruptcy,'  494 
commission,  goods  sold  on,  500 
consent  of  true  owner,  495 
custom  of  trade,  500,  1 
demand,  496 

demise  at  a  rent  by  execution  creditor  to  debtor,  501 
deposit  of  title  deeds,  349,  502 
distress  for  rent,  506 
equitable  charge  on  goods  sold,  ib. 
factor,  501 
fixtures,  t^. 

goods  of  third  persons,  494 
hire,  506 

husband  and  wife,  499 
joint  possession,  498 
Ken,  by  agreement,  501 
malting  agents,  ib. 
mortgage  debts,  494 
mortgagee  owner  within  Act,  497,  8 
mortgagor,  proviso  for  quiet  enjoyment,  ib, 
notice  of  prior  act  of  bankruptcy,  496 
notice  not  reaching  till  after  bankruptcy  without  laches, 

538 
old  decisions  applicable,  494 
other  cases  collected,  506 
partners,  498,  9,  1253 
possession  apparent,  495 — 7,  525,  6 
question  of  fact  for  jury,  507 
real  owner  intestate,  ib, 
reversionary  interest,  765 
sale  or  return,  506 
shares  in  companies,  504 — 6 

directors  of  a  company,  t^. 

noticOi  505 

partners,  1253 

secretary,  505 

trusts,  provision  as  to,  tb, 
ships,  503 

Stat.  17  &  18  Vict.  c.  104,  ib, 

unfinished,  ib, 
sole  possession  necessary,  498 
solicitor's  costs,  506 
Stat.  B.  A.  1869,  s.  15.. 493 
„        „      1883,  B.  44..t6. 
stock,  495 
stop  order,  trustee  bound;  though  no,  840 
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BANKRUPT  AND  BANKKUTTGY^coniinued. 

reputed  owner,  or  order  and  disposition — continued. 
third  person's  goods,  494 
trade  fixtures,  503 
traders,  clause  not  confined  to,  493 
*  true  owner,'  495 — 7 
utensils  of  trade,  503 
vesting  of  estate,  507 
wharfinger,  501 
salaiy,  209 
sale  in  bankruptcy,  426 

at  suit  of  mortgagee,  426 — 30 
conduct  of  sale,  430 

Re  Jordan,  13  Q.  B.  D.  228 
executions,  under,  130,  436 
mortgagee  bidding,  430,  1 
second  mortgagee  cannot  be  compelled  to  join  in  sale, 

432 
though  time  for  calling  in  not  arrived,  430 
trustee  purchasing,  432 

„       relative  of,  ib, 
secured  creditor, 

abandonment  of  security,  417 
amendment  of  proof,  417,  8 
annuity,  422 

,,        secured  by  policy,  429 
assessment  of  value,  417 

bill  of  exchange  attached  to  biU  of  lading,  415 
bills  of  exchange  of  third  parties,  422 
collateral  securities,  ih. 
composition  deed,  ib, 

proving  for  balance  under,  ib. 
dissatisfaction  of  trustee,  418 
election  of  trustee  to  redeem,  ib,, 

,,       between  joint  and  separate  estates,  421 
elegit,  seizure  of  g^ods  under,  415 
executor  with  right  of  retainer  is  not,  206 
foreign  attachment,  415 
garnishee  order,  t^. 
giving  up  security,  417 
joint  and  separate  covenants,  421 

„  „       debts,  420,  1 

judgments,  129,  415 
mistake  of,  419 
part  unsaleable,  420 
proof  by,  416,  7 

„     at  any  time,  417,  9,  20 

„     for  whole  debt  if  security  given  up,  417 

,,     for  deficiency,  419 

„     rejected,  remitted  to  rights,  417 
remedies  of,  415,  6 
sale  and  proof  for  deficiency,  419 
separate  debt  must  exist,  421 
sequestration,  415 
stock  mortgage,  416 
surety,  422 

trustee  in  place  of,  417 
vote  by,  419 

who  are  *  secured  creditors,'  414—6 
sequestration,  380,  1,  415 
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BANKEUPT  AND  BAKKRUVIGY-^continued, 
set  off,  423,  1225 
Bettlements  void,  B.  A.  1883,  s.  47.  .604 

adyancement,  606 

appointment,  interest  in  default  of,  tb. 

cases  within  sect.,  605 

purchase  in  joint  names  of  trader  and  family,  606 

void  at  law  and  in  equity,  tb. 
sheriff,  duties  of,  131 — 3 
stamps, 

exemption  from,  744 
Statute  of  Limitations, 

bankrupt  after  annulment,  444 
sub-mortgagee,  sale  by,  in,  429 
surety,  how  affected  by  bankruptcy,  422 
tacking,  880,  93 
tenant  in  tail,  362 — 3 

trustee  recognised  as  such  oven  at  law,  146 
undischarged  bankrupt, 

order  and  disposition,  504 
voluntaiy  assignments  by  insolvents  under  old  law,  595 

old  cases  form  a  guide  to  present  Act,  594 
voluntary  preference,  593 — 6 

within  spirit  of  the  bankrupt  laws,  593 

BENEFICE.    See  Advowson,  1261 ;  CnrRCH  Living,  1282 

BENEFIT  BUILDING  SOCIETIES, 
accounts,  on  what  principle,  1145 
Acts,  provisions  of,  1144,  1150,  4 
advanced  members,  1146 
arbitration  clauses,  1142,  9 
.  borrowing  powers,  386,  1150 
copyholds,  1148 
decree,  form  of,  1146 
directors  liable  for  excess  of  loan,  1153 
discount,  1148 

duration  of  society  calculated,  1145 
fines  are  principal  money  and  carry  interest,  1 147 
general  powers,  1148 
incorporation — certificate  of,  1150 
instalments,  1146,  7 
interest,  1147 

on  premiums,  ib, 
loans  to  members  for  any  purpose,  1145 

„     .,  strangers,  ib. 
monthly  payments  a  charge  within  Act,  t^. 
mortgage,  form  of,  1144,  1152 

„        power  to,  1142,  1150 

„        power  to  lend  on,  1150 
mortgagor  trustee  of  society,  how  premises  vest,  1149 
officers  of  society — lien  for  debts  of,  1144 
penalty, 

provision  as  to  instalments  is  not  a,  1146 
power  to  hold  land,  1142,  1150 
profits — allowance  for,  1 146 
receipt  indorsed  vests  legal  estate,  1144,  8,  1153 
,,  „      precludes  any  further  claim,  1153 

c. — VOL.  II,  M  M 
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BENEFIT  BUILDING  SOCIETIES— co»/fMMe</. 
redemption,  on  what  terms,  1146 
rules, 

deed  varying  from,  ib. 
what  to  contain,  1151 
satisfaction,  entry  of,  on  registry  and  Court  rolls,  1143 
shares  of  members  limited,  1145 
stamps,  743,  1147 
Statutes : 

lOGeo.  IV.  c,  56..  1142 
4  &    5  Wm.  IV.  c.  40,  lb. 
6&    7         „        c.  32..  1144 
37&38     Vict.     c.  42..  11 50 
38         „         c.  9..  1154 
40&41      „        e.  63,  ib. 
usury  laws,  not  within,  1145 
winding  up,  1144,  53 
withdrawing  members,  1153 

BIDDINGS  AT  SALES, 

by  mortgagee,  282,  430—3,  1117 

BILLS  OF  EXCHANGE, 

appropriation  of  consignments  to,  544 
bills  payable  out  of  particular  fund,  545 

Soo  Be  Gothenburg  Co,  29  W.  R.  358,  C.  A. 
Exp.  Broad,  AV.  N.  1884—173,  C.  A. 
bill  of  lading  sent  with,  544 
directors  accepting,  without  authority,  387 
factor,  pledge  of,  by,  614 
loss  of,  indemnity,  816 

BILLS  OF  LADING, 

appropriation  to  bills  of  exchange',  544 

bills  of  exchange  sent  with,  ib. 

Bills  of  Lading  Act,  677 

bills  of  lading  attached  to  bills  of  exchange,  544 

changes  the  property,  whether,  542 

consignee, 

may  mortgage,  609,  14 

must  follow*  directions,  544 
consignment  to  agent,  545 
factors,  &c.  pledging,  611 — 2 
first  indorsement,  544 
forged,  547 
general  ship,  543,  673 
goods  at  sea,  543 

holder  of  bill  of  exchange  has  no  lien  on  goods,  546 
indorsement  in  blank,  678 
mortgage  of,  609 
'  order  or  assigns '  omitted,  547 
secret  trust,  ib, 
specific  appropriation  to,  543 
Statutes : 

4  Geo.  IV.  c.  84 . .  609 
6         „        c.  94,  ib. 
5&    6     Vict.      c.  39.. 611 

18&19       „         c.  111.. 677 
stoppage  in  transitu.    See  Stoppage  m  Transitu,  1422 
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BILLS  OP  SALE  ACTS, 

affidavit  of  witness,  532 

agreement  for  security  or  document,  517 

apparent  possession,  524 — 6 

assignment  or  transfer  of  bill  of  sale  need  not  be  registered,  530 

attestation  by  solicitor,  513 

builders'  contract,.  516^  7 

bill  of  sale, 

meaning  of,  under  Act  of  1854.  .515—7 
.        .       .        ,  u  M  1878.. 519 

„  „  1882,  t*. 

consideration  to  be  set  forth,  511—2 
See  Re  Cann,  13  Q.  B.  D.  36 
.     Exp.  Johnson,  26  Ch.  D.  338,  C.  A. 
consolidation  of  securities,  909 
copies,  535—6 

bill  of  sale,  513 
office,  536 
registered,  510,  3 
schedule  or  inventory,  %h, 
under  Act  of  1854.. 510 

1878.. 513 
creditors'  trust  deed  excepted,  516 

must  be  for  benefit  of  all  creditors,  ih, 
debentures  of  companies,  393,  519 
defeazance  or  condition  must  be  registered,  514 
demand  not  sufficient,  526 
description  of  grantor,  532—5 

witness,  ib. 
distress  for  taxes,  537 
equitable  assignment,  517 
evidence,  office  copy  of  registry,  535 
factors,  517 
fixtures  under  Act  of  1854.  ,519—22 

1878.. 522 
form  of  bill  of  sale,  518 

Melville  V.  Houghton^  12  Q.  B.  D.  132,  reversed  W.  N. 
1884—162,  C.  A. 
future  chattels,  516,  22 
grantor  and  assignees,  other  than  those  mentioned  in  Act,  bound 

without  registration,  513 
grantees,  rights  of,  inter  se,  527—9 
under  Act  of  1854.  .527 

1878.. 528 
growing  crops  under  Act  of  1854.  .522,  5 
„  „  .1878.. 522 

1882.. 523 


husband  and  wife — ^joint  possession,  525 

index,  515 

inventory,  516 

Lreland,  special  Act  for,  537 

license  to  seize  building  materials,  516,  7 

lien,  agreement  for,  517 

local  registration,  514 

nmchineiy,  523 

'marriage  settlement,' 

post-nuptial  settlement  not  within,  516 
occupation  of  premises,  524 

M  M  2 
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BILLS  OF  SALE  ACfUB^continued. 
office  copy  of  registry,  536 
order  and  disposition  clause  in  bankruptcy,  525 
parol  agreement  for  bill  of  sale,.  518 
*  personal  chattels '  under  Act  of  1854 . .  519 — 22 

1878.. 522 
.1883.. 523 
possession  taken, 

within  twenty-one  days — ^registry  unnecessary,  527 
before  execution  or  right  of  third  party  accrued,  131, 
527 
power  to  seize,  restriction  on,  517 — 8 
priority  of  bills  of  sale,  inter  se, 

Act  of  1854.. 527 
1878.. 528 
purchaser  letting  to  vendor,  525 
receipt,  whether  equivalent  to,  516 

Act  of  1854,  ib. 

1878.. 519 
rectification  of  register,  537 
register,  515 
registrar,  513 

registration  under  Act  of  1854.  .513,  526 

1878.. 515 
local,  514 

renewal  of,  515,  530 
relation,  rights  of  trustee  in  bankruptcy  by  relation,  130 
renewing  bills  of  sale  to  avoid  statute,  531 
re-registration,  515,  530 

after  mistake  in  first  registry,  532 
after  every  five  years,  530 
assignee  must  re-register,  531 
satisfaction,  entry  of,  tb. 
schedule,  or  inventory,  510 

imder  Act  of  1854.  .510 

1882.. 523 
Scotland  not  within,  510 
seizure — restriction  on  power  of,  517,  8 
settlements,  516 
ships, 

not  within  Acts,  623 
foreign,  522 
sheriff's  possession,  526  .  ' 

stamps,  535,  734 
Statutes : 

17  &  18  Vict.  c.  36.. 509,  10 
29  &  30     „     c.  96.. 530 
41&42     „     c.  31..510,  1 
45&46     „     c.  43.. 510,  1 
successive  bills  of  sale  to  avoid  registration  under  Act  of  1854. .  531 

„  „  ,f  1878,  ib. 

taxes  and  rates,  537 

third  party's  title  under  Act  of  1854.  .527 

1878.. 529 
*  time  of  such  bankruptcy,'  514 
trade  machinery,  523 

trust,  declaration  of,  most  be  registered,  514 
not  if  trust  for  a  third  party,  ib. 
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BILLS  OP  SALE  ACflB-^ontinued. 
two  grantors,  534 
tmregistered  bill  of  sale, 

displaced  entirely,  527 

subsequent  registered  bill  of  sale  not  postponed  to 

creditors  under  the  Acts,  ib. 
trustee  does  not  stand  in  place  of,  tb. 
witness,  director  authenticating  seal  is  not  a,  534 

BLEACHEES, 

lien  of,  658 

BOND, 

assignment  of,  notice  on,  834 
East  India  Company's  Bonds,  542 
interest  on  arrears  of  interest  on,  845 
married  woman,  223 
merger, 

no  presumption  that  a  bond  paid  off  is  kept  on  foot,  712 
mortgage  of.  553 

mortgage  deed  accompanied  by  bond  unusual,  1258 
mortgage  explained  by,  17 
notice  on  assignment  of,  834 

delivery  of  bond  does  not  dispense  with,  t3* 
penalty  exceeded,  when,  946 
tacking,  when,  881 
Toluntary, 

interest  on,  948 

secured  by  deposit,  346 

BONUS, 

insurance,  561 

mortgagee  not  entitled  to,  812 

BOOKS, 

entries  in  deceased  solicitor's,  evidence,  when,  1101 

BOEOUGH  ENGLISH,  33 
BOTTOMET  BOND.    See  Ship,  1412 

BOX, 

stop  order  on  documents  in,  839 

BEEACH  OP  TEUST, 
co-trustee, 

suit  by,  to  make  good,  1098 
deposit  of  title-deeds,  354 
following  trust  funds,  464 
interest,  950 
investments,  improper, 

lien  on,  464 

surveyor  of  borrower  employed, 

Fry  V.  Tapsotiy  W.  N.  1884—191,  Kay,  J. 
lien  for,  on  interest  of  defaultiog  persons,  464,  5 

whether  trustee  or  cestui  que  trusty  ib. 
married  woman,  220,  7 
mortgagee  from  trustee  postponed,  934 
notice  of  dealings  with  trust  funds,  1123,  4 
parties  to  suit  to  recover  trust  moneys,  1098 
purchase  with  trust  moneys,  lien  on,  464 
second  mortgage,  329 
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BEEACH  OF  TRVST^continued. 

simple  contract  or  specialty,  804 

stop  order,  breacH  of  trust  in  trustees  not  obtaining,  83^ 

tenant  for  life,  465,  6 

BREWER, 

further  advances,  no  custom  for  tacking,  898 

'  BRITISH  POSSESSION,'  1 1 

BROKER, 

lien,  659 

production  of  policy  notwitHstandiiig,  in  actioii  r.  under- 
writers, 696 
superseded,  when,  685 

BUILDER'S  CONTRACT, 
bill  of  sale,  516,  7 
order  and  disposition^  506 

BURIAL  GROUND, 

mortgage  of  future  rates  of,  404 


CALLS, 

future,  mortgage  of,  394 

indemnity  by  transferor  of  shares,  1253 

,,         to  legatee  of  shares  by  general  estate,  1023 
interest  on,  in  winding  up,  963 
mortgagee  of  shares, 

not  liable  for,  when  not  in  his  own  name,  1253  . 

CANAL  COMPAI!^, 

Canal  Companies  Act,  1247 

mortgage  of  tolls,  982 

Statute  of  Limitations  as  to  interest  does  not  apply  to,  ib, 

CANCELLATION, 

fraudulent  settlement  under  s.  1,  27  Eliz.  c.  4,  refused,  591 

CANON, 

how  far  he  can  alien  or  mortgage  his  ecclesiastical  property^  374 

CAPIAS  AD  SATISFACIENDUM, 

discharge  from,  a  satisfaction  of  judgment,  150 

CAPTURE, 

effect  of,  upon  mortgage  of  a  ship,  820 

CARGO.    See  Ship,  1412 
CENTRAL  OFFICE,  99 

CERTIFICATE, 

mortgage  of  ship,  621 

under  Benefit  Building  Acts,  1143,  1153 

Drainage  Acts,  1236 

Inclosure  Acts,  ib. 

Land  Registry  Act,  1862.  .92 

Land  Transfer  Act,  1 875 ..  93 

Permanent  Improvement  Acts,  1234 


i 
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CESTUIS  QUE  TRUST, 

depoBit  by  trustee  subject  to  rights  of;  852,  895 

foreclosure,  1096 

lien  for  breach  of  trust  by,  465 

parties  to  suits,  when,  273,  1087,  96 

redemption,  1160 — 3 

trustee  necessary  party,  1087,  90 

CHAMBERS  IN  INNS  OP  COURT, 

benchers'  local  jurisdiction  over,  1118 
foreclosure  of,  when,  ib, 

CHAMPERTY, 

assi^ment  by  mortgagee  or  mortgagor  is  not,  723 
bankruptcy,  723 

mortgagee  of  contract  for  purchase  may  set  aside  contract  for 
fraud,  805 

CHARGE, 

annual  profits,  not  raised  out  of,  against  tenant  for  life,  324 
apportionment  of,  between  tenant  for  Hf e  and  remainderman, 

1182 
charge  authorizes  a  sale,  when,  316 — 7 
costs  made  a, 

in  favour  of  solicitor.    See  Solicitor,  Lien  of. 

on  trust  estate,  828 

on  lunatic's  estate,  240 
debts  on  realty,  1032 

equitable  assets  by  charge  of  debts,  40,  196 
interest  on  further  consideration,  948 

I,      included  in  power  to  charge,  316,  7 
,,      rate  of,  %b» 
keeping  charges  aliye,  710,  7 
leg£U  power  of  sale  from  charge  of  debts,  320 
merger  of  securities,  707 — 17 
notice  of,  832 

rent  charge  authorized  by  power  to  charge,  317 
rents  or  me  estate  charged,  298,  9 
residue,  on,  1032 

sale,  power  of,  authorizes  a  charge,  317 
tenant  for  life  prejudiced  by  charge  raised  out  of  annual  profits, 

295 
trust  or  charge,  whether  a,  under  Statute  of  Limitations,  991, 

992,3 
trustees  may  sell  or  mortgage  without  direction  of  Court,  317 
will,  charge  on  real  estate  by,  in  aid  of  personalty,  1032 — 6 

CHARGING  ORDER, 

alienation,  clause  t^.  88 

annuity  on,  82 

application  for,  how  made,  ih. 

Bank  of  England  bound  notwithstanding  to  pay  legal  holder,  84 

beneficial  interest  only  of  debtor  subject  to,  85 

companies  within  Act,  84 

con£tional  order  will  not  do,  83 

corporations,  liabilities  of,  on  permitting  transfer,  82,  4 

costs,  85 

„    of  trustees,  88 
courts,  by  whom  the  order  can  be  made,  86 
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CHAEGING  OmyER'-continued. 

death,  of  defendant,  when  order  nisi  made,  86 

discharge  of,  85 

funds  and  cash  in  court,  83 

Government  annuity,  87 

interval  of  six  months  before  proceedings,  82 

judgment,  orders  have  effect  of,  82—3 

not  for  the  purpose  of  garnishment,  88 
judgment  creditor,  right  of,  to,  82 
legatee  of  residue  of  shares,  87 
married  woman's  separate  property,  88 
Ord.  XLVI.  86 
order  nisi,  86 

,,     absolute,  ib, 
Paymaster-General,,  funds  in  name  of,  83 

,,  notice  to,  useless,  834 

pension,  87 
priorities,  85 
receiver,  instead  of,  88 
sale  under,  without  separate  suit,  88 
service  of,  86 
shares  in  companies,  84 

solicitor's  Uen  for  costs,  not  lost  by  obtaining,  700 
stocks,  83,  5 
stop  order  an  auxiliary,  87 

,,        „     not  necessary  to  obtain  charging  order  before,  839 
trustee, 

costs  of,  88 

stock  in  name  of,  85 
what  property  chargeable  with,  87 

CHARITABLE  TEUSTS  ACTS,  1242 

CHARITABLE  USE, 

devise  of  judgment  to,  56,  71 

CHARITY, 

apportionment,  372 

debentures,  371 

marshalling,  1070 

mortgage  of  estates  of,  1242 

Mortmain  Acts,  372 

notice,  sotting  aside  an  improvident  lease,  is  not,  846 

purchaser  without  notice  affected  by  notice  in  his  vendor,  831 

CHATTELS, 

after-acquired,  mortgage  of,  481 — 5 
appropriation  of  consignments,  539 

,,  ,,     fund  or  debt,  538 — 9 

assignees  of  debt  or  chose  in  action, 

suit  in  equity,  imder  old  law,  552 

Jud.  Act,  555 — 7 

*  subject  to  existing  equities,'  542,  720,  3 
assignment  of, 

legacy,  883 

notice  on,  ib, 
bailee,  mortgagee  can  recover  from,  480 
Bill  of  Sale  Act.     See  Bills  of  SaLe  Acts,  1275 
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OHATTmJS— continued. 

chattels  real.     See  Lease. 

execution  on,  138 — 40 

husband  and  wife,  214,  1125 

legal  assets,  39 

property  not  altered  by  seizure,  139 

reputed  owner,  601 
consignments  and  remittances, 

order  for  payment  out  of,  538—40,  543,  5 
correspondent,  effect  of  order  on,  540 
crown  debts,  when  bind,  182 
debt,  assignment  of,  552 

Jud.  Act,  555 — 7 
dividend  warrants  pass  by  delivery,  542 
„  „         crossing, 

45  &  46  Vict.  c.  61,  s.  95 
equitable  assignment  of, 

debt  by  parol,  541 

funds  in  hands  of  third  person,  540 

Jud.  Act,  555 — 7 

original  debtor  not  released,  541 
execution  on,  138 — 40 
expectancies, 

voluntary  assignment  of,  void,  485 

assignment  of,  for  value,  ib. 
Jieri  facuu,  sale  imder,  145 
fixtures.    See  Fixtures,  1313 
foreclosure  or  sale  of  mortgaged  chattels,  492 
fraudulent  assignment  of, 

See  Fratjdtjlent  Conveyance  undee  Stat.  13  Eliz. 
c.  5.. 1318 
funds  in  hands  of  third  persons, 

assignment  of,  540 
future  accruing  payments, 

assignment  of,  539,  57 
future  chattels, 

assignment  of,  481 — 5 

power  to  seize,  483 — 6 
general  assignment  of  personal  estate,  effect  of,  270 
general  words,  what  passes,  ib. 
husband  and  wife, 

personal,  479 

real,  214 
judgments.     See  JuDO^tENT. 
mill  not  affixed  to  freehold,  477 
mortgage  of  chattels  personal,  475 — 80 

chattels  not  yet  bought,  484 

clause  for  possession  till  default,  478 

deed,  may  oe  without,  ib. 

delivery  of  possession,  475 
when  impossible,  428 

demand  must  give  reasonable  time  for  payment,  480 

foreclosure  or  sale,  492 

form  of  deed,  479 

fraudulent. 

See  Fraudulent  Conveyance  under   Stat.    13 
Eliz.  c.  5.  .1318 

insurance  v,  fire,  479 

possession  consistent  with  transaction,  476 
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CHATnELS^eontinued. 

mortgage  of  chattels  personal — continued, 

possession  how  far  proof  of  fraud,  475 

retention  of  deed,  476 

rights  of  mortgagee  to  possession,  480 

sfide  by  mortgagee,  583 

wife  mortgagee  of  chattels,  479 
notice  on  assignment  of,  833 

debt,  t<6. 

legacy  assigned,  833,  4 

not  of  negotiable  instrument,  835 
order  upon  correspondent,  effect  of,  538,  9 
pledge  or  pawn  of,  641 
possession  retained,  evidence  of  fraud,  475 

Stat  13Eliz.  0.  5.. 575 
power  to  seize,  483 
property  not  altered  by  seizure,  139 
re-demise,  501 
redemption,  1180 
reputed  owner.     See  Banzruptct. 
sale  or  foreclosure,  492 

sale  under  execution  void, -if  judgment  reyersed,  when,  139 
Stat.  13  Eliz.  c.  5.  .574—85 
tacking  of  simple  contract  to  mortgage  of  chattels,  883 

CHOSE  IN  ACTION, 

assignment  of,  833 

interpleader,  557 

Jud.  Act,  555 

mortgage  of,  552 

notice  of  assignment  of,  833 

„      by  trustee  in  bankruptcy,  840 
order  and  disposition  clause,  excepted  from,  494,  5 
priority  of,  833 
Stat.  13  Eliz.  c.  5.. 575 

CHEONOMETEE, 

passes  as  part  of  tackle  of  ship,  488 

CHTJECH  LIVING, 

action  for  sale,  373 

annuity  granted  in  interval  between  43  Qeo.  HE.  and  57  Geo. 

in... 374 
bankruptcy,  sequestration  of  benefice  in,  377—9 
bishop,  mortgage  by,  for  buildiug,  383 
building  rectories,  mortgage  for,  t^. 
canonry,  mortgage  of^  374 
charge  of, 

prohibited,  ih» 

m  interval  of  repealed  statute,  ih 

per  indirecium,  ib. 
collateral  securities,  when  valid,  376 
extendible,  when,  51,  63 
foreclosure  or  sale,  373,  1073 
elebe  land,  when  boimd  by  writ,  51 
judgments  do  not  afPect,  63,  375 
lease  of  benefice,  374 
Limitations,  Statute  of,  383 
mortgage  of  advowson,  373 

form  of,  ib^ 

not  eligible  subject  for,  tS. 
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CHUECH  UVlNGh-continued. 

per  tndirecium,  charge  bad,  376 
prebendary, 

power  to  charge  rectory,  when,  375 
priority  oi  sequestrations,  379 
securities  void  under  the  Acts,  374 
sequestration,  377 

arrears,  confined  to,  when,  ib, 
interest  under,  378 
property  to  which  it  extends,  ib, 
when  two  sequestrations,  tb. 
Sequestration  Act,  1871 . .  381 
sequestrator,  powers  of,  379 
Statutes : 

13Eliz.  c.  20.. 374 

43  Geo.  ni.  c.  84,  t*. 
65         „        c.  147..  1241 
67         „         c.  99.. 374 
2&    3  Wm.  IV.  c.  100.. 383 
5  &    6        „         c.  26,  ib. 
12  &  13  Vict.         c.  67..3t9 
34&35     „  c.  45.. 381 

35&36     „  c.  96..  1241 

37&38     „  c.  96.. 374 

stipend  under  sequestration, 
of  bankrupt,  381 
of  curate,  t^. 
tithes,  when  barred,  383 
warrant  of  attorney, 

as  charge  on,  yoid,  376 

CLANDESTINE  MOETGAGES,  408 

CO-DEBTOR, 

Mercantile  Amendment  Act,  1000 
payment  by,  does  not  affect,  ib» 
Statute  6f  Limitations,  tb. 

CO-DEFENDANTS, 

accounts,  1204 

declaring  rights  between,  tb, 

lis  pendens f  863 

Ord.  LVII.  ib. 

COGNOVIT.    See  Wakeant  op  Attoroty,  1437 
stamp,  742 

COINAGE  ACT,  1870..  11 

COLLATEEAL  ADVANTAGE, 

mortgagee  cannot  stipulate  for,  16 

COLLATEBALS,  589 

COLLATERAL  SECtlRlTY, 

chim^h  living,  mortgage  of,  870 
composition,  effect  of,  on,  685 
deficiency  after  exhausting,  1110 
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OOLLATEEAL  SEC  UKIT  Y ^continued. 

foreclosure  enforced  at  same  time  with,  794,  1110 

,,  cannot  be  enforced  after,  1108 

injunction  r.  enforcing, 

after  foreclosure  and  sale,  ib, 
,,     payment  into  court,  1110 
meaning  of,  1037 

separate  deed  from  mortgage  of  freehold,  248 
stamps,  735 

Bure^  entitled  to  benefit  of,  1217 

transfer  of  debt  and  collateral  securities  to  different  persons,  794 
vendor  cannot  enforce  lien  and  collateral  securities  at  same 
time,  459 

COLLEGE  ESTATES, 
mortgage  of,  1248 

COLONIES, 

assets,  202 

foreclosure,  1073 

Fraudulent  Devises  Act,  whether  imported  in,  202 

Incumbent  Estates  Court,  473 

lands,  legal  assets  in,  202 

sale  under  mortgage,  1073 

Trustee  Acts,  apply  to,  826 

COMMISSION, 

auctioneer,  812 
mortgagee's  right  to,  811,  2 
West  India  mortgages,  811 
See  MoBTGAOEE,  1363 

COMMISSIONERS  CLAUSES  ACT,  1240 

COMMISSIONERS  TOR  PUBLIC  WORKS  ACT,  1244 

COMMISSIONERS  TOR  TAKING  ACKNOWLEDGMENTS, 
lien  of,  699 

COMMITTEE  OP  LUNATIC.    See  Lunatic. 

COMMON  CARRIER, 

no  lion  by  general  usage,  659 

COMMON  LAW  PROCEDURE  ACTS, 
attachment  of  debts,  162 

COMPANY, 

charging  order  on  shares  of,  82,  4 
directors  of, 

unregistered  mortgages  of,  401,  2 
judgment  v, 

members,  how  sued,  156 

member  deceased,  ib. 
Lloyd's  Bonds,  390,  8 
mortgages  by,  1246,  7 

notice  of  statute  under  which  company  formed,  859 
novation  on  amalgamation  of  companies,  1256 
railway  company.    See  Railway  Compant,  1393. 
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COMPANY— ton/iww(?(/. 
shareholder, 

execution  against,  156 
shares.    4$60  Shabes,  1411 

COMPANIES  CLAUSES  CONSOLIDATION  ACT, 
execution  v.  members,  154 
mortgages  under,  1247 

COMPENSATION, 

Lands  Clauses  Act,  to  mortgagee,  403 

COMPOSITION, 

additional  advantage  stipulated  for,  void,  135,  6,  687 

additional  security  for  composition,  135,  6,  687 

B.  A.  1883.. 687 

compositions  and  arrangements  under  Bankrupt  Acts,  685 — 7 

equitable  mortgagee  cannot  obtain  order  for  sale,  432 

execution  of  judgment  in  interval  before  resolution,  130 

extinguish  debt  and  collateral  securities,  when,  685 

fraudulent  stipulation,  135,  6,  687 

insurance  stipulated  for  in,  687 

lien  given  up,  685 

no  consideration  for  promise  to  pay  residue,  ib, 

relation  back,  none,  130 

secured  creditor  not  affected  by,  422,  685 

surety, 

creditor  may  retain  securities,-  685,  1227 

how  remedy  against,  affected,  ib. 

reservation  of  rights  against,  ib. 

COMPOUND  INTEEEST,  944,  52 

COMPOUNDING  FELONY, 

securities  respecting,  137,  973 

COMPROMISE, 

solicitor's  lien,  how  affected  by  client's,  695 

CONCEALMENT, 

of  prior  mortgage,  408 

of  incumbrances  from  abstract,  411 

CONCUERENT  JURISDICTION, 
dower,  937 
tithes,  ib. 

CONDITION, 

account  stated,  a  performance  of,  12 

'  assign,'  7 

common  law  does  not  favour,  8 

copyholds.     See  Copyholds. 

counterfeit  coin  accepted  under,  10 

devise  on  condition  to  pay  debts,  318,  1035 

difference  between  conditions  to  preserve  and  to  destroy  estates,  8 

executor,  9 

heir,  ib. 

mortgages,  conditions  in,  8 

new  security,  a  performance  of,  12 
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CONDITION— c()»/f«tw(f. 

payment  before  day,  12,  27,  1174 
performance  of,  at  common  law,  12 
re-conveyance  necessary,  when,  13 
stagger,  how  affected,  12 
strict  performance  required|  8 
third  party,  how  affected  by,  12 
time  for  performing,  8,  9 

CONDITIONAL  PUECHASE, 

mortgages  distinguished  from,  20 

CONDITIONAL  SETTLEMENT, 
security  for  money,  when,  22 

CONDITIONAL  SUEEENDEE,  253,  4 

CONFIEMATION, 

oipoat  obit  securities,  967 

CONFIEMATION  OF  SALES  ACT,  1083 
application  under,  ih, 
minerals  sold  or  reserved,  t^. 
mortgagee  entitled  xmder,  ib. 

CONFLICT  OF  LAWS, 

bottomry  bond,  629,  38 

currency,  11 

equitable  deposit,  351 

lien,  664 

ships,  629 

Statute  of  Limitations,  907 

CONSIGNEE, 

lien  of,  on  West  India  property,  470 
pledge  by,  609—14 

CONSOLIDATION  OF  MOETGAGES.    See  MoETOAaBS,  1359 

CONSTEUCTIVE, 

Conv.  Act,  1882.. 859 
notice,  845,  6,  53 
trusts,  1006 

CONTINGENT  LIABILITY, 
proof  in  bankruptcy,  569 

CONTINGENT  EEMAINDEE, 

legal  estate  outstanding  in  mortgagee,  35 

CONTINGENT  EIGHTS, 
infants,  827 
lunatics,  821 
Trustee  Acts,  827 

CONTEIBUTION, 

co-defendants,  for  costs,  1116 
co-heirs,  between,  to  judgments,  157 — 8 
infant,  none  between  representatives  of,  716 
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CONTRIBUTION— con/i«werf. 

I'udgmentB,  contributioa  between  lauds  subject  to,  157—^8 
unatic, 

none  between  representatives  of,  715 
provisions  of  Lunacy  Act,  240 
when  mortgage  paid  by  order  of  Court,  t^. 
marshalling,  1060—2 

speoifio  bequest  of  leasehold  charged  with  mortgage,  1059 
BuretieB,  173,  989 

CONTEIBUTOEY  MORTGAGES,  244 

CONVERSION, 

articles— money  to  be  laid  out  in  land,  1122 

infant's  estate,  none  of,  238 

mixed  fimd,  how  surplus  results,  1036 

mortgage  converted  into  absolute  estate,  when,  1122 

mortgagor  may  convert  as  between  his  representatives,  tb, 

CONYEYANOER, 

certificated,  lien  of,  on  papers,  656 

CONVEYANCING  ACT,  1881, 

consolidation  of  mortgages,  915 

copyhold,  252 

discharge  of  incumbrances  on  sale,  1075 

inspection  of  documents  by  mortgagor,  793 

insurance,  285,  8 

leases  by  mortgagor  and  mortgagee,  781 

legal  estate  in  trust,  and  mortgage  estates,  d.  30.  ,244,  829,  1156 

powers  in  mortgages,  285 

power  of  attorney,  338 

receiver,  286,  1208  ' 

sale  of  mortgaged  property,  285—7 

timber,  286 

transfer  of  mortgages,  249 

CONVEYANCING  ACT,  1882, 

acknowledgment  by  married  women,  1054 
constructive  notice,  859 
power  of  attorney,  338 

CONVICTION  OF  MORTGAGOR  FOR  FELONY.     See  Fblont, 
45i  1085 

COPYHOLD  ENFRANCHISEMENT  ACTS, 
mortgages  imder,  261,  1241 

COPYHOLDS, 

accretions,  260 

admission  by  mortgagee,  255 

not  usual,  t^. 

when  not  admitted,  t^. 

relation  back  of  admittance,  259 

release  to  mortgagee  after,  256 
assignee  of,  surrender  to,  258 
bankruptcy,  333,  4 

charge  by  will,  and  no  customary  heir.  Crown  not  entitled,  254 
commutation  or  enfranchisement,  costs  of,  263 
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COPYHOLDS— co»^mwe</. 
condition, 

by  separate  defeasance,  253 

objectionable,  ib. 

surrender  at  an  end  on  performance  of,  254 
court  rolls.    See  Coubt  Bolls,  1293 
courts,  mortgagor  in  possession  may  bold,  261 
covenants, 

separate   covenant   to   surrender  with  covenants   of 
title,  ib, 

surrender  to  assignee  of  covenantee,  258 
defeasance,  253 
deposit  of  copy,  348 
descent  of,  255,  7 

on  re-surrender  a  new  descent  cast,  255 
devisee  admitted  of  devisee  not  admitted  is  not  legal  tenant,  257 
devise  before  admittance,  ib, 
devise  of  real  estate  passes,  259 

though  freeholds  exist  to  satisfy  will;  ib. 

exception,  ib, 
double  fine,  258 
ejectment,  255 
enfranchisement,  261 
entail  in  equity  of  redemption,  256 

„    barred  by  deed  or  surrender,  ib. 
equitable  mortgage  by  deposit  of  court  roll,  348 
equitable  interest  in,  assignment  of,  258 
equity  of  redemption — ^mortgage  of,  by  deed,  256 
escheat,  lord  may  enter  for,  254 

statutory  alteration,  32,  254 

when  no  notice  of  mortgage,  254 
extendible,  under  1  &  2  Yict.  c.  110.  .59 

„         not  under  old  law,  51 
fees  and  fines,  256,  60 
foreclosure  before  admittance,  256 
Fraudulent  Devises  Acts,  made  assets  by,  198 
fraudulent  entry  on  rolls,  261 

,,         secimties,  ib, 
heir  of  mortgagor  admitted  and  mortgagee's  heir  afterwards 

admitted,  258 
infant  mortgagee  or  trustee,  826 
lives,  copyholds  for,  261 
manor, 

mortgage  of,  wiU  cany  copyholds  subsequently  pur- 
chase by  lord,  260 
mortgages  of,  253 
relation  back  of  admittance,  259 
release  to  mortgagee  after  admittance,  256 
satisfaction  of  mortgage  on  court  rolls,  ib. 
second  mortgagee, 

has  no  priority  by  inrolment  of  his  surrender,  259 

though  without  notice,  t^. 
second  surrender  before  admittance  under  first  surrender,  ib. 
separate  covenant,  261 
stamp,  ib,f  728,  35 

Statutes :  • 

13EHz.  c.  5..261 
27     „     c.  4,  261.. 575 
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COTYEOLDS-^continued. 
StsitJites— continued, 

55Geo.  m.  c.  192.. 259 
4&    5  Wm.  IV.  c.  23 . .  32,  254 

1  Vict.  c.  26 . .  260 
4&    5     ,y     c.  35.. 262 
7  &    8     „     c.  55,  ib. 
13&14     „     c.  60.. 32,  254 
15&16     „     c.  51.. 263 
21  &  22     „     c.  94,  t^. 
Burrender  not  compelled  without  special  custom,  255 

J,        decreed  in  foreclosure  suit,  256 
surrender  out  of  court, 

vacated  for  want  of  due  presentment,  260 
surrenderee  admitted, 

new  re-surrender  and  admission  on  payment,  255 
surrenderee  not  admitted, 

practice  on  payment,  ib, 
cannot  pass  lands  by  surrender,  259 
surrenderor  tenant  till  admission  of  surrenderee,  ib» 
tacking,  878 

not  before  1  &  2  Vict.  c.  110,  ib, 
transfer  of  mortgage,  258 
vesting  orders  under  Trustee  Acts,  826 

appointment  of  person  to  surrender,  t^. 
will,  surrender  to  use  of,  by  mortgagee  before  admittance,  255 

acknowledgment  of  mortgage,  1008 
Wills  Act,  257,  9 

COEPOEATION, 

cbarging  order  on  stocks  or  shares  of,  82,  4 

judgments  v.,  63 

mortgage  by  municipal  corporation,  1243 

CORPUS, 

annuity  when  charged  on,  324 — 6 

tenant  for  life's  charge  on,  467,  1182,  1234 

COEEUPTION  OF  BLOOD, 

taken  away  in  what  cases, '45 

COSTS, 

accounts  refused  by  mortgagee,  871 

action  for  sale,  though  power  of  sale,  282,  874 

actions,  868 

none  for  costs  properly  incurred,  871 

strangers,  against,  872 

tacking  v,  second  mortgagee,  868 

unnecessary,  i^. 
adjournment  to  judge,  871 
administration, 

costs  of  taking  out,  869,  1159 

estate  deficient,  1115,  7 
administration  suit,  798,  1115 

appeal  for,  right  to  costs  of  mortgagees  and  trustees  a  matter  of 
contract, 

Cotterell  v.  Stratton,  8  Ch.  295 

Turner  v.  Hancock,  20  Ch.  D.  303,  C.  A. 
apportionment  of, 

among  several  estates,  875 

between  legal  and  equitable  assets,  41 
c. — VOL.  II.  X  N 
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COST^—eoniinued. 

assignee, 

one  set  between  assignor  and  assignee,  1119 
Hicham  y.  JET.  2  Set.  869,  ed.  4 
i?*  Go9s,  W.  N.  1884—192,  Chitty,  J. 

assignor  pavs  costs  of,  ib. 
assignment, 

after  decree,  875 
„     institution  of  snit,  869 

pendente  lite,  869,  75 
attendant  term,  trostee  refusing  to  surrender,  281 
bankmptcT, 

no  memorandum  of  deposit,  433 

trustees  in,  disclaiming,  800 
charge,  costs  made  a,  240,  828 
charging  order,  85,  6 

claimants  under  mortgagee  entitled  to,  869 
contribution,  co-defendants,  1204 
copyholds, 

enfranchisement  of ^  263 

surrender  after  foreclosure,  256 
death  of  mortgagee  charged  with,  before  payment,  875 
deeds  deposited  in  Court  imnecessarily,  867 
deficiency  of  assets,  1115,  7 
deposit  of  title  deeds  and  no  memorandum,  433 
devisee  of  mortgage  making  heir  party,  1090 
disclaiming  defendant's,  799 
enforcement  of  orders  for  x>&yment  of,  142 
equitable  mortgagee,  868 
extra  costs,  869,  70 
fines  and  fees,  867 
fixed  with,  mortgagee, 

in  what  cases,  873 

ordinary  costs  allowed,  875 

unless  he  become  insolvent,  ib. 
foreclosure  costs,  798,  869 

allowed  in  redemption  suit,  869 
full,  mortgagee-solicitor,  when  entitled  to,  819 
garnishee  order,  167 

heir  of  mortgagee  unnecessary  party,  1090 
infant,  cost  of  reconveyance,  828,  69 
interest  on,  152 
insufficient  estate,  1115,  7 

Re  Wilkins,  W.  N.  1884—193,  Pearson,  J, 
insolvent  mortgagee,  875 

„         mortgagor,  1092 
irrelevant  to  mortgage  not  allowed,  869 
iudgment,  '  costs  and  charges  attending,'  872 
judgment  creditor  of  mortgagee,  868 
just  allowances,  871 
liMids  CI.  Cons.  Act,  1254 
lapsed  shares,  1054 

lien  of  solicitor  for.     See  Soligitob,  1416 
lunacy,  240,  1 
lunatic  mortgagee,  828 

when  lunatic  trustee,  ih, 
married  woman's  separate  estate,  224 
misconduct  of  mortgagee,  798,  1200 
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COSTS-'Continued. 

mixing  up  character  of  mortgagee,  trustee,  and  agent,  872, 1196 

„  distinct  mortgages,  872 

mortgage  to  raise,  limatic,  240 
mortgage  for,  to  solicitor,  819 
mortgagee, 

administration  suit,  798,  1115 

claimants  under,  869 

entitled  to  all  costs,  798 

pays  costs,  when,  873 — 5 

party  and  party  costs,  798 

refused  costs,  when,  871 

right  to,  generally,  798,  866 
nothing  found  due,  874  - 
not  given  on  either  side,  when,  561 
one  set  of  costs  only  to  assignor  and  assignees,  1119 

first  incumbrancer  entitled  to  them,  ib. 
out  of  what  fund  payable,  1054 — 6 

costs  of  sale,  1056 

lapse,  1054 — 5 

residue,  1054 

when  no  personalty,  1055 
over-payment,  874 
party  and  party  costs,  798 
portions,  costs  of  raising,  296 
power  of  sale  and  yet  action  for  sale,  282,  873,  4 
preliminary  negociation,  212 
real  estate,  1056 
reconveyance,  828,  69 
redemption,  867 

mortgagor  pays  his  own  costs,  1187 
refused  in  what  cases,  871 
rests  allowed  notwithstanding,  867 
revivor  for,  statute  authorizing,  77 
sale  under  power  set  aside,  when,  873 
scale,  higher  or  lower,  1186 
second  suit  and  costs  of  first  not  paid,  875 
set  off  of,  against  sum  due,  875 
settlement  of  mortgage,  869 
solicitor,  retainer  of  deeds  for,  690 
solicitor — ^mortgagee,  869 
Statutes  1  &    2  Vict.  c.  110,  s.  15.  .82 

6  &    7     „     c.  73.. 876 
33&34     „     c.  28..77 
staying  proceedings  under  7  Geo.  II.  c.  20 . .  767 
stop  oraer,  801,  70 
surety,  of  action  against,  868 
surrender  of  copyholds  after  foreclosure,  256 
tacking,  868—78 
taxation, 

charge  cannot  be  enforced  pending,  819 

costs  ultra,  when,  1159 

mortgagee's  costs,  876 

payments  made  under  protest,  tb, 

Stat.  1  &  2  Vict.  c.  110,  8.  15.  .82 
6&7     „     c.  73.. 876 
tender  and  refusal,  874,  961 
testamentary  expenses,  206 

nn2 
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COBTS^continwd. 

title  deeds  lost,  817,  8 

title,  costs  of  maintaining,  720,  867 

Trustee  Act, 

costs  of  vesting  order,  869 

costs  made  a  charge  under,  828 
trusts  created  by  mortgagee,  869 
trustees,  868 

stipulation  for,  no  personal  liability,  819 
ultra  taxation,  1159 
unconscientious  bargains,  966,  70 
unnecessary,  868,  9 
unsuccessful  defence  at  law,  873 

„  motion  for  receiyer,  1207 

Youcbers  lost,  19,  873 

COVENANTS, 

acknowledgment  of  mortgage  in  different  deed,  997,  1014 

assignee  of  mortgagee,  do  not  pass  to,  when,  784 

Conv.  Act,  1881.. 251 

conveyance  by  trustee  or  mortgagee,  ib. 

copyhold  mortgage,  261 

covenant  to  mortgage, 

creates  Hen,  460 

notice  of,  binds,  t^. 
covenant  to  settle, 

creates  charge,  460 — 1 

general  indefinite  engagement,  462 
equitable  depositee  not  liable  to,  349 

J,         owner  obtaining  legal  estate,  784 

whether  can  sue  on,  ib. 
heir  of  mortgagor,  covenants  do  not  pass  to,  when,  784 
implied,  788,  803 

indemnifying  trustee  in  bankruptcy  v.,  269 
in  gross,  covenants  with  mortgagor  are  covenants,  784 

}'oint  lease  by  mortgagor  and  mortgagee,  784 
ease,  covenants  in,  ib. 
leasehold,  mortgage,  269 

accepting  new  lease  does  not  discharge  covenant^  269 
mortgage,  covenants  in,  246 
mortgagee,  when  can  sue  on,  777 

mortgagee  and  mortgagor,  covenant  in  lease  with  both,  784 
no  covenant,  remedy  when,  1,  17,  803,  941,  1022 
reversion  surrendered  or  merged,  786 
running  with  land,  784,  7 
stamps,  735 

Stat.  8&9  Vict.  c.  106..  787 
statutory  mortgages,  251 
trustees,  in  mortgage  by,  251,  315 — 6 

COVENANT  TO  PEODUCE, 

by  mortgagee  when  deed,  not  delivered  over,  1185 

COUNSEL, 

lien  of  conveyancing,  656 
notice  to,  binds  client,  852 

COUNTERPAET, 
stamp,  740 
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COUNTY  BRIDGES  ACT,  1248 

COUNTY  COUET, 

equitable  ohatteLs  real,  ezecution  on,  out  of,  80 
execution  on  personalty,  148 
foreclosure  actions  in,  1252 
judgments,  removal  of,  80 
extension  of,  105 
registration  of  judgments  in,  t5. 
summary  entry  by  mortgagee  in  case  of  tenancy,  751 

COUNTY  PALATINE.    See  Lanoastbb  and  Dubham. 
lis  pendens,  862 

COUET  ROLLS, 

copies,  mortgagee  should  inquire  for,  862 
inquiry  for  copies  of,  ib, 
not  notice,  861 
seardi,  348 

purcbaser  not  bound  to  search,  861. 

CREDITOR  (SECURED).    See  Bankeuptoy,  1272 

CREDITORS'  ACTION,  798,  1115 

CREDITORS'  TRUST  DEED.    See  Teust  Deed  foe  Ceeditoes. 

CROWN, 

account  against  agent  of,  182 

accountant  to  Crown  lands  of,  when  bound,  t^. 

banker  of,  tb. 
administration  of  assets,  44,  192,  1085 
assignment  for  creditors,  184 
assignment  of  a  fund  before  extent  binds,  ib. 

though  no  notice,  ib, 
attendant  term,  Crown  debt  attaches  on,  185 
bankruptcy,  183,  7 

Crown  not  bound  by  bankrupt  or  insolvent  laws,  i^. 

effect  of  extent  on,  ib, 

first  extent  set  aside  and  intermediate  bankruptcy,  187 

relation  to  act  of  bankruptcy  does  not  affect  Crown,  t^. 
bond,  179 
chattels  bound  from  teste,  182 

„        real,  188 
commencement  of  King's  suit,  186 
copyholds,  not  extendible  by,  188 
creditors'  trust  deed,  184 
Crown  Suits  Act,  1865 ..  189 
death  of  defendant  before  extent  issues,  186 
debts  of  mortgagor.  Crown  subject  to,  when,  44 
debts  of  record,  when  bind  land,  178 
debts  not  of  record,  179 
deposit  of  title  deeds  prior  to,  183 
diem  clausit  extremum,  192 
dischar^  from  Crown  debts,  191 
dower,  lands  held  in,  not  extendible,  187 
entail,  extendible,  ib, 

equitable  mortgagee's  rights  against  Crown,  183 
equities  v.  debtor.  Crown  subject  to,  ib, 
equity  of  redemption  subject  to  Crown  debts,  44,  189 
escheat  of  equity  of  redemption,  none,  43 
excise  duties,  184 
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CBOWS—eontimued. 

execatiofn  of  the  extent,  186 

actual  deliTenr  neoessazy,  191 

extent, 

execntion  of  eabject  orezTEached  br,  when,  180 

inai<L  186 

new,  i6. 

eecond,  when  bean  date,  ib. 

„      intermediate  incombranoea,  how  affected,  tS. 
factoids  lien  prior,  18o 
foredosnie  or  sale  against  Crown,  1085 
goods  of  Crown  debtor  bound,  when,  182 
heir,  187 
index  of  Crown  debtors,  190 

quietus,  tb. 
infant,  guardian's  recognizance  for,  182 
Interpleader  Act  not  open  to  Crown  debtor,  184 
joint  estates,  188 

lands  of  Crown  debtor  charged,  180 
landlord*s  right  to  year's  rent,  184 
leaseholds,  189 
lien  of  factor  prior  to,  184,  o 

„  „  wharfinger,  also,  ib. 
lien  on  lands  prior  to,  183. 
Lords  of  the  Treasury, 

power  to  declare  lands  free  from  Crown  debts,  191 
marshalling,  1057 

outstanding  term^  protection  by,  from  Crown  debts,  185 
outlawry  reversed,  42 
partner's  share  only  liable  to,  184 
pawn  of  debtor's  goods,  185 

power  of  revocation,  land  may  be  extended  notwithstanding,  193 
preference,  though  delivery  to  subject,  178 
priority  of  debts  to,  when,  180 
property  extendible,  187 
purchasers,  mortgagees,  &c. 

protection  of,  against  Crown  debts,  tb, 
purchaser  for  value  from  Crown  debtor,  190 
quietus,  ib, 

redemption  by,  43,  1165 
registration  in  Common  Pleas,  190,  1 

„  of  Irish  judgments,  193 

registration  Acts, 

Crown  excepted  from,  192 
re-registration,  ib. 

,,  of  Irish  judgments,  193 

relation  back,  187 

rents  and  profits  only  could  be  taken  formerly,  188 
sale  of  land  under  25  Geo.  m.  c.  35,  ib. 
scire  facias  not  necessary,  186 
simple  contracts  of  Crown  debtors,  180 

constitute  no  lien,  ib. 
specialty  debts,  179 

have  effect  of  statute  staple,  ib, 
stamps  on  Crown  deeds,  740 
Statutes : 

23  Hen.  Till.  c.    6,  181 
33  „  c.  39,  180 
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CROWN— continued. 

Statutes — continued. 

13  Eliz.  c.  4,  182 

25  Geo.  ni.  c.  35,  188 
2&    3  Vict.  c.  11,  190 

18  &  19     „  c.  15,  191 

28  &  29     „  c.  104,  189,  91 

statute  staple,  179 
statutory  disdiarge,  191 
subject,  priority  to,  when,  183 
tax-collector,  182 

term  in  gross,  when  Crown  debt  attaches  to,  183,  5 
tithes,  188 

treason — ^forfeiture  for,  abolished,  45 
trust  deed  for  creditors,  184 
wharfinger's  lien,  prior,  ib. 
"Winding-up  Act, 

extent  by  Crown  not  restrained,  127 

Crown  has  priority  over  creditors,  192 
writ  of  error,  money  paid  under  extent,  notwithstanding,  188 

CROWN  SUITS  ACT,  1865..  189,  91 

CUERENCY, 

annuity,  11  * 

assimilating  English  and  Irish,  t^. 

Irish  jointure,  tb. 

portions,  t^. 

Coinage  Act,  1870,  ib. 

conflict  of  laws,  ib. 

settlement,  charge  of  under,  ib. 

CURTESY,  TENANT  BY, 

equity  of  redemption  of,  35 
redemption  by,  1165 

CUSTODY  or  TITLE  DEEDS,  923 

CUSTOM  OF  LONDON, 

mortgage  in  fee  divisible  according  to  the  custom,  1123 
orphanage  part,  1031 

CUSTOMS  ANNUITY  AND  BENEVOLENT  FUND, 
mortgage  by  member  of,  1154 


DEBENTURE.    iS^ec  Railway,  1393 

DEBENTURE  STOCK  ACT,  397,  1247 

DEBTS, 

acceptance  of  smaller  sum  in  satisfaction,  23 

no  discharge,  1251 
accord  and  satisfaction,  ib. 
annual  profits,  charge  on  for,  323 
assignable  at  law,  when,  552 

Jud.  Act,  555,  7 
attachment  of.     See  ArrAcnMEXX  of  Debts,  12G5 


1296  INDEX. 

DEBTS^continued. 

charge  of,  by  will.    See  Fkaudulent  Devises  Acts,  1319 

release  by  executors,  no  discharge,  when,  314 
charge  of  specific  sums  by  will,  ib, 
contingent  debts,  discharged  by  bankruptcy,  569 
devisee  charged  with  debts,  mortgage  from,  314 
discharge  from  airest  extinguishes,  150 
gaming.     See  Gaming  Securities,  1322 
interest  on,  in  administration  suit,  947,  8 

„       on  simple  contract  debts,  ib, 
judgment.     See  Judgment,  1336 
Jud.  Act,  assignment  of,  under, 

formalities  required,  55 

interpleader,  556,  7 

remarks  on^ect.,  556 

Trustee  Relief  Act,  556,  7 

what  is  within  the  sect.,  557 
limitations,  995 

marshalling.    See  Mabshaluno,  1355 
mortgage  of, 

assignable  at  law,  not  before  Jud.  Act,  552 
excepted  cases,  tb. 

bond,  mortg^age  of,  553 

form  of,  552 

noticS  of  assignment,  833 

power  of  attorney,  553 

sub-mortgage,  ib. 
mortgage  when  not  me  debt  of  devisee  or  heir,  1047 — 60 
promise  not  to  enforce,  when  binding,  1249 
release  of,  what  amounts  to,  ib. 
retainer  of,  by  executor,  41,  206 

,,  ,,       heir  or  devisee,  368 

sale  for  payment,  what  words  authorize,  323 
set-off  of  specific  legacy  v.,  309 
severance  from  mortgage  property,  794 
specialty, 

what  amounts  to,  803 

rent  is,  204 
specialty  and  simple  contract  rank  equally, 

under  devise  for  payment  of  debts,  196 

under  Stat.  32  &  33  Vict.  c.  46 . .  204 
surety,  charge  of  debts  by  will  does  not  make  the  debt  his 
own,  1051 

DEBTORS  ACT,  1869, 

imprisonment  under,  no  extinguishment  of  debt,  150,  790 

DECLARATION  OF  TITLE  ACT,  93,  702 

DECREE.    See  JuDGMBirr,  1336 

DEED, 

consideration  for,  proof  of,  1101 

delivery  of  title  deeds  on  mortgage,  248,  925 

delivery  up  of, 

in  suit  for  foreclosure,  1103 
,,  redemption,  1184 

by  solicitor  without  prejudice  to  lien,  696 
deposit  of.    See  Deposit  of  Title  Deeds,  1267 
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DEED— con/mw^rf 

lost.    See  Title  Deeds,  1431 

notice  of,  is  notice  of  its  contents,  855 

,,      by  possession  of  title  deeds,  848 — 52.     See  Notice. 
production  of.     See  Production  of  Title  Deeds,  1431 
priority  by  possession  of  title  deeds,  923 — 31. 
registration  of.     See  Eegistration,  1403 
retainer  of,  by  solicitor  for  costs,  690,  1 
solicitor's  duty  as  to  inquiry  for,  706 
stop  order  on,  839 
suppressing  deed  from  abstract,  411 
tiUe  deeds.    See  Title  Deeds,  1431 

DEFAULTING  DEBTOES  ACT,  150 

DEFEASIBLE  PUECHASE, 

heir  and  executor,  money  paid  on  repurchase  goes  to  heir,  not 

executor,  25 
mortgages  distinguished  from,  24 

DEFECTIVE  ASSTJEANCES,  359—69 
bankruptcy, 

confirmation  in,  364 
covenant  for  further  assurance,  364 — 7 
equitable  incumbrances  and  one  defective,  no  relief,  367 
equitable  relief  generally,  365 
interest  of  parties  misimderstood,  367 
judgment  creditors,  relief  against,  365 
notice,  effect  of,  367 
sale  in  case  of,  1074 
subsequent  mortgagee  with  notice,  367 

without  notice,  ih, 
suit  for  settling  rights  under,  ih. 
tenant  in  tail,  mortgage  by,  359 

„  disentailing  deed  directed,  366 

DEFICIENCY  OF  FUND, 
annuity,  327 
costs,  1115,  7 

DEMEEAEA, 

injimction  v,  mortgagee,  proceeding  in,  793 

DEMUEEAGE, 

no  lien  on  cargo  for,  666 

DEMUEEEE, 

Limitation,  Statute  of,  1006 

DEPOSIT  OF  TITLE  DEEDS, 

accoimt,  when  security  for,  884 

action  for  conveyance  of  legal  estate,  340 

agreement  for  lease  deposited,  350 

terms  of  lease  altered,  ib. 
all  the  deeds  need  not  be  delivered,  347 
all  the  property  in  the  deeds  is  included,  ib. 
bankruptcy, 

costs  in,  433 

legal  conveyance  in  contemplation  of  bankruptcy  pro- 
tected by  prior  deposit,  345 

proof  in,  340,  433 
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DEPOSIT  OF  TITLE  DEEDS— con/i«t<«f. 

baakruptcy — continued, 

sale  and  proof  for  defidencj,  340,  433 
trustee  in,  bound,  though  no  convejance,  345 
YoluntaTj  bond  disbt  secured  by  deposit,  346 

co-executor,  by,  354 

conflict  of  laws,  351 

copyholds,  348 

costs,  433 

court  of  law,  when  recognised,  340,  5 

covenants  in  lease,  depositee  not  liable  for,  349 

covenant  against  assignment,  350 
deposit  no  breach,  t6. 

creditor  or  some  third  person,  to,  344 

creditor  by,  within  Stat.  13  Eliz.  c.  4.  .346 

whether  judgment  must  first  be  obtained,  346,  585 

Crown  subject  to,  183 

debts  covered  by,  342 

debt  of  another  person,  344 

delivery  for  preparing  mortgage,  343 

diverso  intuitu y  ih, 

enlarged  without  a  redelivery,  346 

c^quitable  mortgage,  by,  343 

foreclosure  or  sale,  351 

Frauds,  Statute  of,  does  not  prevent,  339 — 40 

Fraudulent  Devises  Acts,  an  alienation  within,  200 

future  advances,  343 

inquiry,  if  denied,  for,  ib. 

interest,  353 

joint  possession,  353 

liand  Eegistry  Act,  1862.  .351 

Land  Transfer  Act,  1862,  i6.,  731 

loss  of  deeds,  353 

Locke  King's  Act,  deposit  within,  1017 

memorandum  without  dex)osit,  348 

no  inquiry  for  deeds  postpones,  852 

memorandum  decisive,  348 

merger,  354 

mortgage  with  notice  of,  345 

no  memorandum  accompanying  the  deposit,  342,  433 

notice  of,  345 

notice  to  redeem,  353 

order  and  disposition  clause,  349,  502 

origin  of  possession,  342 

j)arol  evidence,  345 

part  of  deeds  only  delivered,  347 

part  of  property  only  subject,  ib, 

parting  with  deeds,  effect  of,  849 

policy  of  the  rule,  355 

possession  of  title  deeds  gives  no  interest  in  land,  341 

power, 

deposit  not  an  appointment  under,  350 

proof  at  hearing,  351 

property  not  included  in,  347 

purchaser  or  mortgagee  with  notice,  345 

purchase  within  27  EJiz.  c.  4 . .  346 

receipt  for  purchase-money  may  create,  348 

receiver,  353 
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DEPOSIT  OP  TITLE  DEEDS— con/mw^rf. 
Begistiy  Acts,  when  apply  to,  90 
remarks  on  mode  of  security,  355 
renewed  lease,  349 

rent  and  covenants,  depositee  not  liable  for,  t6. 
sale  or  foreclosure,  351 
sale  when  proper,  ib. 
secretary  of  company,  344,  53 
solicitor, 

deposit  by  client,  with  no  notice  of  charge  of  solicitor, 
345,  921 

fraud  of,  354 
special  purpose  must  be  followed,  343 
stamp,  353,  730 
Stat.  13Eliz.  c.  5.. 346 

27     „     c.  4,  tb. 
sub-mortgage  by  deposit,  349 
substitutions,  ib. 
surety,  353 
tenant  for  life,  350 
tenant  in  common,  353 
third  person,  deposit  may  be  to,  344,  485 

„        „        advances  by,  844 
to  whom  deposit  may  be  made,  ib, 
trustees,  deposit  by,  354 
verbal  agreement  without  deposit,  341 
voluntary  bond  debt,  346 
voluntary  settlement,  deposit  to  trustees  of,  evidence  must  be 

dear,  342 
word  need  not  be  spoken,  ib. 
written  agreement,  affidavit  not  admitted,  348 

DEEIVATIVE, 

mortgagees,  1161,  78 

DESCENT, 

half-blood,  43 

heir,  devise  to,  1040 

Stat.  3  &  4  Wm.  IV.  c.  106.  ,43 

DESTEUCnON  OP  SUBJECT  MATTEE  OP  MOETGAGE,  819 

DESTEUCTION  OP  TITLE  DEEDS,  817 

DETEEIOEATION  OP  THE  MOETGAGED  PEOPEETT,  1201 

DEVISES  AND  BEQUESTS  OP  MOETGAGES, 
ademption  of,  bequest  of  mortgage  debt,  1133 
arrears  of  interest, 

devise  of  mortgage  principal  does  not  carry,  1141 
arrears  of  mortgage, 

bequest  of,-  only  carries  interest,  ib. 
charity,  devise  to,  370 
copyholds  pass  by  general  devise  of  real  estate,  260 

exception  to,  ib. 
devise  and  charge  for  payment  of  debts,  203,  992 

See  Payment  of  Mobtgage  Money,  1383 
devisee  answerable  for  rents,  when,  762,  1050 
devisee  charged  with  debts,  mortgage  by,  313 
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DEVISES  AND  BEQXTESTS  OF  MOBTGAGES^-eon/mu^. 

devisee  of  mortgaged  land,  when  makes  the  debt  his  own,  1047 

—51 
equity  of  redemption,  devise  of,  valid,  33 
foreclosure, 

specific  devise  after  order  nisi,  1122,  1140 
fraudulent  devises.    See  Fbattdulent  Devises. 
general  devise  of  mortgage  and  trust  estates,  1134 — 40 
<  all  my  lands,'  1134 

*  all  monies  on  mortgage,'  1 132 
annuity  charged,  1136 

beneficial  interest,  whether  passes  with  legal  estate,  1 139 

charge  of  debts  and  legacies,  1136 

complicated  limitations,  1137 

contract  for  sale  after,  1136 

distinction  of  mere  trust  estate  from  mortgage,  1 137 

general  rule,  1134 

mfant,  devise  to,  1138 

legal  fee,  whether  passes,  1134 

'money,'  1132 

'mortgage,'  1131 

'  mortgage  debt,'  ib. 

particular  description,  1133 

practice  of  inserting  a  separate  devise  of  mortgage  and 

trust  estates,  1138 
result  of  cases,  1139 

*  securities  for  money,'  1132 
settlement,  devise  in,  1137 
singula  singulis,  1136 

sole  use,  1138 

tenants  in  common,  ib. 

trust  for  sale,  1135 

unascertained  class,  1137 
legacy  to  pay  o£E  mortgage  and  mortgage  foreclosed,  1134 
legal  fee  in  lands  mortgaged,  when  passes,  1131—3 
mortgage  and  trust  estates,  usual  devise  of,  1138 
Mortmain  Act,  devise  of  money  on  mortgage  is  within,  56,  370 
principal  of  mortgage  devised, 

arrears  of  interest  do  not  pass,  1141 
redemption  by  devisee,  1163 

residuary  devises  are  specific  devises,  1042,  1058 — 9 
retainer  for  debt  by  devisee,  468 
revocation  pro  tanto,  mortgage  is  only,  33,  42 
Stat.  1  Vict.  c.  26.. 33,  260 
vendor's  lien  for  purchase-money  does  not  pass  by  previous 

devise  of  the  estate,  449 
will  operates  from  death,  33 

DIBECTOES, 

bills  accepted  without  authority,  387 
liability  on  excess  of  borrowing  powers,  ib, 
mortgage  of  shares  does  not  affect  qualification,  760 
unregistered  mortgage  to,  401,  2 

DISCLATMTNa  DEFENDANTS, 
costs,  799,  800 

DISCOVERT, 

by  mortgagee  of  deeds,  818    , 


INDEX,  1301 

DISMISSAL  OP  SUIT  FOE  EEDEMPTION, 
equivalent  to  foreclosure,  1106,  87 

DISTRESS, 

ejectment  not  restrained  by  power  of  distress,  754 

elegit,  distress  under,  without  attornment,  50 

gas,  753 

goods  of  strangers  cannot  be  taken,  under  power  of,  756 

grant  of  power  of,  may  operate  as  a  rent  charge,  when,  ib. 

Jud.  Act,  779—81 

marshalling  on,  1065 

mortgagee  v.  tenant,  775 

mortgagee's  name  used,  779 

personti  covenant  or  collateral  power  of,  757 

pledge,  claim  of  pawnee  must  m«t  be  discharged,  648 

power  to  distrain  upon  mortgagor  to  secure  interest,  243,  756 

receiver,  after  appomtment  of,  1212,  4 

DISTRINGAS,  WRIT  OF, 
abolished,  836 
substitution  for,  ib, 

DIVIDENDS, 

apportionable,  962 

DIVIDEND  WARRANTS, 
crossing, 

45  &  46  Vict.  c.  61,  s.  95 
how  ihey  pass,  542 

DIVORCE  COURT, 

decrees  of,  whether  have  force  of  judgments,  78 
reduction  into  possession,  216 

DOCKETING, 

judgments,  99 

not  notice,  117 

notice  of  undocketed,  99,  107,  8 

DOCUMENTS, 

affidavit  of,  by  mortgagee, 

on  redemption,  1185 
stop  order  on,  839 

DOMICILE, 

administration  of  assets,  123 
priorily  of  creditors,  ib. 

DONATIO  MORTIS  CAUSA,  1258 

DOWER 

Act,  35 

concurrent  jurisdiction,  937 

consolidation  of  mortgages  does  not  affect,  904 

dowresB  may  redeem,  when,  1165 

equity  of  redemption,  ib, 

merger,  when  does  not  attach,  713 

mortgage  by  husband,  effect  of,  35 

wife  joining,  1168 
purchaser  for  value  without  notice,  937 
wife  of  mortgagee,  when  entitled,  1123 
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DRAINAGE  ACTS,  1236 
mortgage  under,  t^. 
owner  of  rent  charge,  1239 

DUPLICATES, 

stamps,  740 

DUEHAM,  PALATINATE  AND  OTHER  COURTS  OE, 
judgments,  decrees,  and  orders  in,  79 
re-registration  of  judgments,  103 
Trustee  Acts,  826 

DYERS, 

have  no  lien  without  an  express  contract,  658 

ECCLESIASTICAL  BENEFICE, 

Ecclesiastical  Benefices  Securities  Acts,  382,  3,  1241 
judgments  no  charge  on,  63 
mortgages  imder  statutes,  382,  3,  1241 
rectories  and  tithes  in  1  &  2  Vict.  c.  110.  .63 
sequestration  against,  377 
See  Advowsox — Ciiukch  Livino. 

ECCLESIASTICAL  DILAPIDATIONS  ACT,  1241 

EJECTMENT,  OR  ACTION  FOR  RECOVERY  OF  LAND, 
mortgagee  may  eject  without  notice,  771,  89 

lessee  of  mortgagor,  771 

mortgagor  himself,  771,  89 

tenant  from  year  to  year  at  date  of  mortgage,  not,  771 
mortgagee  refusingto  take  out  execution  against  tenant  after,  1201 

ELDEST,  OR  ONLY  SON,  303—5 

ELEGIT, 

account  of  receipts, 

under  old  law,  49,  50 

Stat,  of  1  &  2  Vict.  c.  110.  .58 
attornment,  50 
ca.  sa.  none  after,  48,  145 
chattel  interest  only  under,  48 
contracts  for  sale,  54 
curtesy,  51 

distress  under,  without  attornment,  50 
emblements,  tenant  in,  entitled  to,  ib, 
equitable  remedy,  53 

writ  must  have  been  sued  out  before,  ih. 
eviction  from  extended  lands — ^new  writ,  145 
execution  under,  49  \ 

Ji.fa,  cannot  be  sued  out  after,  48,  145 
goods  cannot  bo  seized  under,  48 

proceedings  taken  before  B.  A.  1883,  ib. 
inquisition,  49 

lands,  how  extended  under,  46,  57 
legal  title  under  writ,  98 
mortgages  outstanding,  51 
notice,  effect  of,  55 

part  of  sum  secured,  no  execution  for,  160 
possession,  how  g^ned  under,  50 
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ELEGIT— continued. 

proceedings  may  still  be  had  under  Stat,  of  "Westminster,  106 
purchaser  without  notice  bound  by  writ  under  old  law,  55 

unless  prior  legal  estate  got  in,  tb. 
receiver  when,  51 
redemption  by  tenant  by,  1165 
remainder  cannot  be  extended,  50 
reversion,  50 
sale  on  petition,  73 
sctre/acias  ad  rehahendum  terram^  tb, 
secured  creditor,  415 
set-off,  58 

several  writs  into  different  counties,  47 
Statutes : 

13  Edw.  I.  c.  18,  ib. 

1  &2  Vict.  c.  110.. 57,  61 
trust  estates,  how  far  subject  to  writ,  52,  60 
two  writs,  47,  58 

warrant  of  attorney,  judgment  under,  within  stat.,  48 
wilful  default,  58,  1191 
what  property  may  be  extended  under, 

by  Stat,  of  Westminster  (13  Edw.  I.),  51 

by  1  &2  Vict.  c.  110,. 61 

contract  for  sale,  54 

copyholds  not  under  old  law,  51 
under  present  law,  59 

joint-tenancy  imder  old  law,  51 
present  law,  59 

leaseholds,  equitable,  51,  9 

powers  of  appointment  under  old  law,  53 
present  law,  60 

tenancy  in  tail  under  old  law,  51 
present  law,  59 

trust  estates,  52,  9 

trusts  for  sale,  54,  61 

EMBLEMENTS, 

elegit— creditor,  50 

lessee  of  mortgagor  not  entitled  to,  772 

nor  mortgagor,  ib. 
mortgagee  entitled,  772,  89 

ENFEANCHISEMENT  OF  COPYHOLD,  261 

EQUITABLE  ASSIGNMENT  OF  FUNDS,  538 
action  by  assignee  before  Jud.  Act,  542 

since  „         556 — 7 

communication  to  creditor  necessary,  540 
debtor's  refusal  ineffectual,  539 
dividend  warrant,  542 
E.  India  bond,  ib. 

extinguishment  of  debt  not  necessary,  541 
order  on  funds,  &c.,  in  hands  of  third  party,  538 
parol  assig^nment,  541 
power  of  revocation,  540 
promise  must  be  unequivocal,  ib. 
stamp  on  order,  744 
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EQUITABLE  ASSIGNMENT,  OR  MORTGAGE,  OR  CHARGE, 
agreement  for  mortgage,  336 
bankers,  for  current  account,  659 
cestui  que  trust  against  equity  of  mortgagee,  894,  917 
cost  of  conveyance,  337 

deposit  of  title  deeds.    See  Deposit  of  Title  Deeds,  1297 
director  of  company  not  deprived  of  qualification  by,  760 
definition,  336 
foreclosure  or  sale,  351 
general  order  of  8tli  Marcb,  1794,  Lord  Loughborougb's  order, 

427 
infant — conveyance  under  1  Wm.  IV.  c.  47 . .  238 
informal  agreement,  336 

injimction  against  parting  witb  leg^  estate,  771 
Land  Transfer  Act,  1875.  .93,  114 
liens.     See  Liens. 
misrepresentation  may  create,  338 
misrepresentation  of  premises,  ib, 
partners,  679 

policy  of  assurance  on,  570,  682 
power  of  attorney,  338 
priority.     See  Pbiority,  1389 
receiver,  1209 
recitals  may  create,  337 
registration,  90 
Registration  of  Titles  Act,  93 
remedies,  338 
sale  to  enforce  cbsurge,  tb. 
sbares  in  companies,  504,  5 
sbip,  622,  6 

specific  performance,  791 
subject  to  equities  of  assignor,  396,  894,  5 
sub-mortgage,  349 
wbat  constitutes,  338 

EQUITIES  EQUAL,  LAW  PREVAILS,  406,  917 

EQUITY, 

an,  different  from  an  equitable  estate,  894,  937 

EQUITY  TO  A  SETTLEMENT,  215 
See  HtrsBA^^)  akd  Wife,  1326 

EQUITY  OF  REDEMPTION, 

absolute  conveyance  after  length  of  time  not  interfered  with,  19 

agreement  to  bar  redemption  void,  16  ^ 

agreement  to  release  must  be  in  writing,  1188  « 

ancient  estate  in  the  land  without  change  of  ownership,  31  ^ 

annuity  held  redeemable,  25 

appointment  of,  by  way  of  mortgage,  42,  1171 

bye-agreement  to  clog  the  equity,  void,  19 

civil  law  followed,  14 

clandestine  mortgages  of,  408 

4  &  5  Wm.  in.  c.  16,  t*. 
concealment  of  first  mortgage,  ib, 

,,  „  incumbrances  from  abstract,  411 
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EQUITT  OP  REDEMPTION— con/m«erf. 

condition  restricting  redemption  void,  16 

or  to  particular  class  of  heirs,  17 
contract  for  purchase  at  time  of  loan,  20 
conyersion  into  mortgage  by  subsequent  agreement,  28 
copjliolds, 

Crown  debts,  not  subject  to,  188 

descend  to  customary  beir,  257 

mortgage  of  equity  of  redemption  of,  by  deed,  256 
courts  of  equity  introduced,  15 
coyenant  for  further  assurance, 

release  of  equity  of  redemption  not  justified  by,  30 
creditors  of  mortgagor  have  same  right  of  redemption,  26 
Crown  debts,  subject  to,  43,  187 

not  of  copyhold,  ib. 
curtesy  of,  35 
defeasible  purchase, 

distinguished  from  mortgage,  24 

money  on  repurchase  goes  to  heir  not  executor,  29, 
descent  of,  33 
devise  of,  same  as  of  land,  tb, 

prior  to  breach  of  condition,  34 
dower,  ib. 
entail  of,  ib. 

barred  as  legal  entail,  ib. 
escheat,  32,  43 

doubts  removed  by  statute,  32 

mortgagee  of  term  cannot  prevent  escheat  of  reversion, 
33,44 

land  mortgaged  beyond  its  value,  44 
execution  on,  140 
extendible, 

not  under  Statute  of  Frauds,  37,  52 

nor  at  common  law,  ib, 

nor  under  1  &  2  Vict.  c.  110.  .60 
extent  for  Crown  debts,  subject  to,  43,  189 

exception  of  copyholds,  ib. 
felony,  43 

forfeiture  for  treason  or  felony,  43,  5 
husband  and  wife.    See  Husband  and  Wife,  1325 — 6 
irredeemable  by  evidence  of  title,  29 
judgments,  lien  on,  52,  60 
Kinff  bound  by,  32 
legal  assets,  38,  9,  40 

„    limitations,  34 
length  of  time  barred,  before  statute,  1003 
Limitations,  Statute  of,  986—1002 
limitation  of,  when  different  from  old  uses,  1167 — 73 

appointment,  mortgage  by,  42,  1171 

husband  and  wife,  1 1 67 — 73.    See  Husband  and  Wifb, 
1325—6 

tenant  in  tail,  361,  1172 
lord  of  manor,  32 
mortgage  of,  42,  405—12 

disadvantages  of,  407 

dower  may  be  let  in,  ib. 
mortgage  not  on  one  side  only,  26 
Mortmain  Acts — clause  of  reaemption  not  within,  32 

c. — VOL,  n.  0  o 
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EQUITT  OF  EEDEMPTION— con<»ntf^rf. 

nature,  incidents,  and  qualities  of,  31 — 14 

parol  evidence  of  right  to  redeem,  18 

payment  before  the  day,  27 

persons  bound  by,  32. 

possessio  fratris  before  3  &  4  Wm.  IV.  c.  106.  ,43 

power,  mortgage  under,  results  to  old  uses,  42,  1171 

priority  of  mortgage  of,  405 — 6 

purchaser  without  notice  not  bound  by,  33 

reconveyance,  agreement  for,  effect  of,  29 

restriction  to  particular  line  of  heirs,  17 

release  of  equity  of  redemption,  21 

agreement  to  release  must  be  in  writing,  1188 
covenant  for  further  assurance  will  not  justify,  30 
set  aside,  money  belongs  to  heir,  1122 

resulting  uses,  when  mortgage  under  power,  42,  1171 

reversion  expectant  on  mortgage  term  differs  from,  411 

revocation  pro  ianio,  mortgage  was  only,  under  old  law,  33 

sale,  under  extent,  44 

settlement  on  family  intended  instead  of  moitg^age,  27,  8 

Stat.  3  &  4  Wm.  HI.  c.  16.  ,408 
3&4     „      IV.  c.  106.. 43 

subsequent  legal  mortgage  without  notice,  406 

tenant  in  tail, 

resettlement  of  equity  of  redemption  in  mortgage,  361 

treason,  43,  5 

wife's  lands,  limitation  of,  to  different  uses,  1167 — 71 
See  HusBAin)  and  Wife,  1325 — 6 

will  of,  revocation  of,  by  mortgage,  imder  old  law,  33,  1173 

ESCHEAT, 

assets,  land  taken  by,  is,  44 

charge  for  charitable  uses,  254 

copyholds,  ib. 

Crown  subject  to  debts,  44 

equity  of  redemption,  none  of,  43 

legal  estate  in  trustee,  32 

lord  subject  to  debts,  44 

mortgage  estate  by  term  and  deposit  of  title  deeds,  33 

redemption  by  lord,  1165 

Stat.  4  &    5  "Wm.  IV.  c.  23.  .32 

„  13  &  14  Vict.  c.  60,  ss.  15  and  46.  .32,  44. 
term  attendant  is  part  of  escheated  property,  44 
trust  estate,  none  of,  ib. 
Fraudulent  Devises  Acts,  194 

ESTATE  TAIL.    See  Tenant  in  Tail. 

ESTOPPEL,  782 

attornment  by,  778 
defeasible  title  may  be  shown,  782 
eviction  by  paramount  title,  ib, 
•     lease  by,  787,  809 

mortgagee  estopped  to  dispute  mortgagor's  title,  796,  1158 
mortgagor  estopped  to  dispute  mortgagee's  title,  782,  1158 
payment  under  mistake  of  facts,  776 
recital  of  seisin,  783 
sheriff  not  bound  by,  147 
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EVICTION, 

mortfi^ee  may  evict  mortgagor  and  tenants,  789,  90 
remedy  of  execution  creditor  on,  145 
tenant  may  set  up,  v.  mortgagee,  783 

EVIDENCE, 
deeds, 

proof  of,  by  attesting  witness,  1101 
exhibits, 

proving  at  hearings  1101 
entries  in  books  of  deceased  solicitor,  ih, 
mortgage, 

deed  is  primd  facie  evidence  of  amount  due,  1101 
parol  evidence.    See  Parol  Evidence. 

EXAMINATION  PRO  INTERESSE  SUO,  1211 

EXCEPTIONS  TO  MOETGAGE, 

what  may  or  may  not  be  mortgaged,  208 — 1 1 
alimony,  208 

annuities  j9ro  consilio  impendendo,  209 
canonry  or  other  ecclesiastical  of&ce,  211 
church  livings,  ib. 

commission  of  officer,  and  proceeds  of  sale  of,  210 
emoluments  of  public  office,  209 
married  woman, 

alimony,  208 

future  interest  of  feme  covert  in  chattels  personal, 
211 

interest  in  annual  payments  beyond  coverture,  tb. 
officer's  pay,  209,  10 
pensions,  ib, 
retiring  allowances,  ib, 
salaries  of  judges,  ib. 

EXCHANGE, 

consent  of  mortgagor  under  Act  of  Parliament  authorizing  ex- 
change, 758 

EXCISE  DUTIES,  184 

EXECUTION, 

amount,  for  what,  159 
banking  company,  153 — 6 

collateral  securities  need  not  be  realised,  155 

personal  representatives  of  deceased  partner,  156 
bankruptcy.     See  B-^vnkbuptcy,  1268 
chattels  personal,  138 — 41 
chattels  real,  on,  52,  4,  139 
„  trusts  of,  52,  9 

common  law,  how  far  land  could  be  taken  in  execution  at,  3,  46 
companies,  members  of,  156 
composition,  130 
conditional  judgment,  141 
copyholds,  51,  7,  9 

County  Court,  on  personalty  as  imder  1  &  2  Vict.  c.  110, ,  148 
courts  of  equity,  writs  of,  out  of,  on  decrees,  &c.,  144 
death  of  deotor, 

between  issuing  and  delivery  of  writ,  140 

within  one  year  after  judgment,  ib, 

oo2 
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BXEGJJTlON—coniinued. 

death  of  plaintiffs,  application  to  issue,  143 
debtor  taken  in  execution, 

ca.  80.,  discharge  from,  a  satisfaction  of  judgment,  150 

charge  on  land  forfeited,  149 

Debtors  Act,   1869,  imprisonment  under,  is  no  dis* 
charge  of  debt,  149,  790 

effect  of,  149 

foreign  process,  ib, 

registry  after,  set  aside,  ib, 

what  amounts  to  taking  in  execution,  ib. 
decree  for  account, 

contingent,  122 

effect  on,  36,  7,  122 
defect  in  writ,  new  one  issued,  144 
different  executions  against  lands,  goods,  and  body,  ib. 
elegit.     See  Elegit. 
emblements,  50 
equity  of  redemption, 

of  goods,  140 

term,  52,  9 
equitable  title  in  chattels  protected,  146 

„  „    acknowledged  at  law,  when,  ib, 

„  „    Jud.  Act,  ib, 

estoppel,  sheriff  not  bound  by,  147 
eviction,  remedy  on,  145 
fraudulent  execution,  return  nulla  bona,  147 
fraudulent  judgment  and  writ, 

sheriff  must  sell  under  another  writ  in  his  hands,  145 
garnishee.    See  ATTACHMEirr  of  Debts. 
goods  bound  by,  from  what  time,  138 — 41 
hire,  goods  on,  cannot  be  seized,  146 
joint-stock  company  and  members  thereof,  154 
judgment  satisfied,  relief  on,  158 
leaseholds,  52,  139 
lien  upon  goods  cannot  be  taken  in,  146.  671 

goods  subject  to  lien  cannot,  671 
money  may  be  seized,  148 

only  when  earmarked,  ib. 

money  due  not  subject  to,  ib. 
new  writs,  144 
office  of  profft,  54 
old  judgment,  execution  on,  144 
only  goods  in  debtor's  possession,  148 
Orders,  1883..  140— 3 

orders  enforced  the  same  as  judgments,  143 
outstanding  term  in  trustee,  52 
peirt  of  sum  secured— no  execution  for,  160 
partner's  share,  how  subject  to,  141,  6 
Paymaster-General's  cheques,  148 
payment  of  money,  140 
pledges,  money  from  redemption  or  sale  of,  146 

pledgee's  claim  must  first  be  discharged,  648 
policies  of  assurance,  148 
purchase-money  of  leaseholds  unpaid,  ib. 
purchaser,  goods  wh^x  bound  against,  138 — 9 
real  estate  against.    See  Elegit 
receiver,  property  in  hands  of,  subject  to,  how  far,  54,  1211 
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EXECUTION— eon^mM^rf. 
recoveiy  of  land,  141 

„        „  other  property,  ib. 
registration  of, 

under  23  &  24  Vict.  c.  38.  .69,  104 
27&28     „     c.  112..  70, 104 
renewal  of  writ,  142 
rent  due,  147 

reversal  of  judgment,  effect  on,  145 
satisfied  judgments,  relief  on,  158,  9 
scire  facias,  when  necessary,  148 

„  V.  members  of  a  company,  148,  154 

second  writ, 

after  fraudulent  writ,  145 

priority  to  writ  first  delivered  to  sheriff,  140 
securities  for  money  may  be  seized,  148 
seizure  by  sheriff  does  not  alter  property,  139 
separate  writs  for  debt  and  costs,  142 
sequestration.     See  Sequestration,  1410 
set  aside  by  rule  of  Court,  sale  after,  145 

execution  creditor  liable,  t^. 
sheriff, 

execution  creditor  should  be  served,  140 
money  in  hands  of,  148 
solicitor,  140 
speedy  execution,  142 
term  of  years  extended  or  sold,  139 

property  altered  by  assignment,  t3. 

reversal  of  judgment,  ib. 

seizure  does  not  alter  property,  ib. 

tender  of  debt  before  assignment,  ib, 
testator,  execution  on  writ  issued  previous  to  death,  37,  140 
third  persons,  execution  for  or  against,  143 
time  of  issuing,  142 

unpaid  purchase-money  of  leasehold,  148 
vacated  for  defect  and  issue  of  new  writ,  145 
warrant  of  attorney.    See  WAERAirr  of  Attorney,  1437 
Winding-up  Acts,  124 — 7 
writs  under  1  &  2  Vict.  c.  110.  .144 

„         „     Orders,  1883..  142 
writ,  how  long  in  force,  142 
See  Elegit. 

EXECUTOES  AND  ADMINISTEATOES, 
administration  ad  litem,  1090 
administrator, 

assignee  of,  mortgaging,  312 

mortgage  by,  310 

underlease  by,  311 
administrator  durante  minoritate,  310 
administrator  cum  testamento, 

implied  powers  in,  320 
application  of  purchase  or  mortgage  money,  310,  4 
assent  to  legacy,  309 
assets  of  all  kinds  can  be  mortgaged,  ib. 
banker,  310 
charge  of  debts  on  real  estate, 

whether  executors  can  sell  or  mortgage  under  old  law, 
317—20 

under  Stat.  22  &  23  Vict.  c.  35 . .  320 
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EXECUTOES  AND  ADMINISTRATORS— con^tW^rf. 
charge  by  executor — legatee,  311 
confessing  judgment  after  suit,  36 
costs,  set-off  of  debt  r.,  466 
debt,  set-off  t\,  ib, 
decree  to  account, 

assets  can  be  sold  before,  37 
creditors  restrained  after,  ib. 
executor  cannot  lend  money  after,  328 
jjayment  of  debts  before,  37 
decree  r.,  is  not  a  judgment  within  1  &  2  Vict.  c.  110.  ,77 
default,  judgment  by,  t\,  123 
deficiency  of  personalty — power  to  mortgage  realty,  315  I 

devisee  charged  with  debts,  mortgage  by,  313  'i 

devisee  of  mortgagee,  a  trustee  for,  1121 
execution  by  creditor  of  executor, 

bona  testatoris  not  liable,  311 
executor — ^legatee,  ib, 
executor  of  mortgagee  the  same  person  as  the  mortgagor,  1074 

sale  ordered,  ib. 
*  executorship '  does  not  include  administrator,  321  .| 

foreign  assets,  123  \ 

„      creditor,  122  ' 

fraudulent  mortgages  by,  31 1 
fund  for  jmyment  of  debts, 

mortgagee  should  inquire  for,  313 
general  powers  of,  309 
heir  of  mortgagee  a  trustee  for,  1121 
injunction  against  action  after  decree,  36,  122 
insolvent  estate, 

pledge  of  assets,  309 
joint  mortgagees,  whether  executors  of  deceased  can  give  dis- 
charge, 332,  1123 
judgments  against,  37,  122—3 

by  default,  123 
judgment  within  1  &  2  Vict.  c.  110, 

a  decree  v,  executors  is  not  a,  77 
lapse  of  time,  effect  on  powers,  286 

„  ,,        claim  of  cesiuis  que  trust  against,  37 

legal  estate  of  mortgage  may  be  reconveyed  by,  244,  829, 
1156 
Stat.  37  &  38  Vict.  c.  78,  ib. 
legatee  also  executor — charge  by,  311 
mortgagee  of, 

need  not  see  to  application  of  money,  810,  4 
bound  to  inquire,  when  particular  fund  for  payment  of 
debts,  313. 
mortgages  by,  308—1 1 

fraud  will  vitiate,  311 

money  may  be  raised  by,  309 

one  executor  may  mortgage,  310 

pledge  of  assets  to  a  creditor  is  valid,  though  the  estate 

insolvent,  ib. 
supported,  though  not  for  purposes  of  will,  when,  211 
notice  of  fraud  of,  309 

,,      ,,  assignment  or  charge  to,  when,  834 
one  executor  may  mortgage,  310 
„         „        give  receipt  before  probate,  1125 
pledge  of  assets,  though  estate  insolvent,  309 
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EXECUTOES  AND  ABMnaSTRATOBS— continued. 
power  of  sale  in  mortgage  by,  322 
power  to  sell  for  payment  of  debts,  when,  317 — 20 
preference, 

cd^er  suit  by  confessing  judgment,  37 

Stat.  32  &  33  Vict.  c.  46.  .204 
private  debt  of,  assignments  for,  void,  311 
purchase  for  small  sum  by,  of  equity  of  redemption,  1129 
„  ,,  „  incumbrances,  1128 

option  to,  311 

*  rents  and  profits,'  direction  to  pay  debts  out  of,  323 
retainer  of  debt  by, 

adminisia:ation  suit,  not  lost  by,  41 
executor  of  executor,  ib, 

S'oint  creditor,  ib. 
^ud.  Act  does  not  prejudice,  206 
nor  32  &  33  Vict.  c.  46.  .204 

*  not  out  of  separate  estate  of  a  married  woman,  230 
only  out  of  legal  assets,  41 

real  assets,  none  against,  ib. 
trustee,  ib, 
solicitor  of, 

lien  against  estate,  689,  97 
^ecific  legacy  may  be  disposed  of  by,  309 
-   Stat.  22  &  23  Vict.  c.  35 . .  320 
„     32&33     „     c.  46.. 204 
„     37&38     „     c.  78.. 244,  829,  1155 
surplus  proceeds  of  sale  in  mortgagor's  lifetime,  283 

EXECUTORY  DEVISES, 

lands  subject  to^  are  assets,  202 

EXHIBITS, 

proof  at  hearing,  1101 

EXONERATION,  1023—9.    See  Locke  King's  Act. 

EXPECTANCIES,  485 
mortgage  of,  ib. 

EXTENT.     See  Crowk. 

EXTORTION  OF, 

mortgagee,  1176 


FACTOR, 

advances  by,  bondjide^  612 

authority  to  sell  for  advances,  ib, 

after  consignment,  ib, 
'agent  intrusted,'  610,  3 
'antecedent  debt,'  612 

securities  for,  not  protected,  ib, 
authority  irrevocable,  when,  615 — 6 
bankruptcy  of,  611,  3,  4 

interest  on,  662 
bonafideHf  612 

bills  of  exchange,  pledge  of,  615 
broker,  614 
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FACTOE— con/tnMtfrf. 

cases  within  the  Factors  Acts,  612 — 6 
consignee,  pledging,  609,  14 
constructive  notice  not  applicable,  612 
contract  in  consideration  of  advance,  612 
crown  debts,  185 
definition  of,  611 

documents  of  title  which  could  be  pledged,  609 
exchange  of  securities  within  Factors  Acts,  612 
excise  duties,  lien  of  factor  postponed  to,  184 

Stat.  4  &  6  Vict.  c.  20,  ib. 
;  goods  and  merchandise,'  614 
interest,  662 

'  intrusted'  with  goods,  613 
isolated  employment  sufficient,  614 
lien  of,  662 
lien  of  carrier  or  warehouseman  for  balance  due  from  factor, 

614 
lien  not  to  extend  beyond  factor's  interest,  610 
malajides  of,  must  be  shown,  612 
marshalling,  613 
mortgage  or  pledge  by,  611,  2. 
'  negociable  instruments,'  609,  15 

„         securities  may  be  pledged  by,  615 
notice  of  factor's  character,  610 
owner  may  redeem,  ib, 
*  pledge,'  609 
pledge  by,  ib» 
power  to  sell,  611,  5. 
powers  of,  before  the  Factors  Acts,  608 
purchasers  from,  protected,  616 
restrictions  in  power,  611 
revocation  of  authority,  tb, 
sale  by,  when,  611,  5 
'  sale  and  disposition,'  609 
set-ofiE  by  purchaser  from  factor,  616. 
Statutes : 

4Geo.  IV.  c.  83..609. 
6        „        c.  94,  ib, 
6&    6  Vict.         c.  39.. 611. 
25&26     „  c.  96.. 615. 

Undisclosed  foreign  principal,  612. 

FELLOWSHIP, 

assignable,  209. 
receivership  of,  1210. 

FELON-MORTGAGOE, 

administrator  of  his  property,  45. 
foreclosure  or  sale,  1085. 
forfeiture  abolished,  45,  1085. 

Statutes :  

33Hen.  Vrn.  c.  20..45. 
33  &  34  Vict.  c.  23,  ib. 

FELONY, 

compounding,  973. 

FEME  COVERT,    /Sm  Husband  and  Wife. 


IKDEX.  1313 

FEUDS, 

introduction  of  Norman  feuds,  3. 

tenant  could  not  transfer  without  his  lord's  consent,  nor  vice 

versdf  lb. 
„         „        „     subject  his  lands  to  execution  for  his  debts,  ih. 
nor,  if  gained  by  descent,  aHen  without  consent  of  next 
collateral  heir,  ib. 

FIERI  FACIAS, 

costs,  142 

no  ca.  sa.  or,  after  elegit^  48,  145 

writs,  142 

FINES, 

copyholds,  256 

costs  of,  867 

interest  on,  in  benefit  building  societies,  II 47 

FINES  AND  EECOVEEIES, 

abolished  by  3  &  4  Wm.  IV.  c.  74.  .34,  860 
equity  of  redemption  under  old  law,  34 
mortgage  of  tenant  in  tail  let  in  by,  359,  68,  783 
mortgagor  could  not  bar  mortgagee  by,  782,  805 


ACTS, 
mortgages  imder,  1244. 

FIXTUEES, 

action  will  not  lie  for,  though  mortgagee  take  possession  forcibly, 

491 
assignment  of,  memorandum  equivalent  to,  under  circumstances, 

ib. 
*  appurtenances '  include,  489 
attornment  clause,  491 
bankruptcy,  270 
Bills  of  Sale  Act,  law  before,  491 

of  1854..  519— 22 
of  1878.. 522 
description,  what  sufficient,  489 
executor  and  heir,  between,  486 
'fixtures,'  mea^dng  of,  486 
foreclosure  or  sale,  492 
future,  mortgage  of,  491 — 2 
injunction  v,  removing,  492 
insurance  of,  877 
intention  of  parties  decides,  488 
land,  pass  with,  though  not  named,  490 
lease,  pass  by  mortgage  of,  though  not  named,  ib. 
mortgage  of,  486—92 
moveable  peurts  of,  488 
moveables,  what,  and  what  fixtures,  487 — 91 
order  and  disposition  clause,  502 
power  to  sell,  separately  from  land, 
under  Act  of  1854..  521 
of  1878.. 522 
removeable,  486 
subsequently  annexed,  490 
tenants,  487,  8 
trade,  489 
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FLOATING  BALANCE, 
mortgage  for,  820 

POEECLOSUEE, 

absolute,  foredoflure,  1106 
account,  1101—3 
action  to  recover  land,  9B6,  8 
administration  suit,  1114 

proof  in,  1110 
adyowson,  373,  1073 

all  interests  of  mortgagor  foreclosed,  1118 
annuitants,  judgment  of,  against,  989 
balance  due  to  mortgagee  after  sale,  1119 
bankruptcy,  270,  425,  1086 
before  day  of  payment,  12,  26, 1174 
biddings  at  sales,  431,  1117 
cesiuis  que  trtui^  1087 
chattels  personal,  492 
church  Lving,  373,  1073 
collateral  securities,  794,  1110 

injunction  if  mortgagee  has  sold  after  foredosure,  1 1 08 
colonial  court,  iniunction  against  proceeding  in,  1073 

„  ,,      sale  instead  of  foreclosure,  t^. 

computation  of  time  by  calendar  months,  274,  1107 
Confirmation  of  Sales  Act,  1083 
consideration,  proof  of,  1101 
copyholds, 

surrender  on  foreclosure  of,  256 

before  admittance,  ib. 
costs,  798,  869 

county  court  jurisdiction,  1159 
coyenant  not  to  foreclose  for  a  given  period,  1072 
cross  suits,  one  decree,  1117 
Crown, 

none  against,  only  sale,  1085 

when  legal  estate  in  trustee,  t^. 

leaseholds,  ib, 
debarred  for  a  given  period,  1072 
debenture  holders.     See  Eailwat,  1393 
decree  for,  conmion,  1102 
default, 

judgment  by,  setting  aside,  354 
default  of  half-year's  interest  sufficient,  1100 
deficient  security,  sale  instead,  1074 
delivery  up  of  title  deeds,  1103 

Jud.  Act,  ib. 

purchaser  for  value  with  notice,  ib, 

register  of  ship,  ib, 
derivative  mortgagees,  1161 
disclaiming  defcnaants,  799,  1096 

foreclosure  against,  and  account  against  the  rest,  1096 
dismissal  of  action  for  redemption,  equal  to,  1106,  87 
ejectment  in  same  action,  987 
enlarging  time  for  payment,  1104 

though  order  absolute  inrolled,  ib* 

without  vacating  order,  ib, 

not  in  action  for  redemption  dismissed,  1 106|  75 

redemption  suit,  time  not  enlarged  in,  1106 
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FOEECLOSUEE— con/tMM<?(/. 
esclieat,  1085 
equitable  deposit,  351 — 3 

form  of  decree  absolute,  353 
equitable  mortgagee.     See  Equitable  Assignment. 
evidence  in  action  for,  1100 — 1 
executor  of  mortgagee  being  mortgagor,  1074 
felon-mortgagor,  1085 
final  order  absolutely  necessary,  1107 

„        ,,    death  of  mortgagee  before,  1 1 22 
fixtures,  492 

foreclosure  or  sale  should  be  prayed,  1076 
foreign  lands,  1119 
forfeiture  at  law  necessary  for,  1100 
fraud  may  bar,  ih, 
goodwill,  1075 

heir  and  executor  of  mortgagor  the  same  person,  1074 
heir  of  mortgagee  declared  trustee,  824 
husband  and  wife,  1080 

wife  not  compellable  to  convey  after,  ih, 
incomplete,  mortgage  still  personal  assets,  1122,  40 
infant  heir,  1076—80 

day  to  show  cause,  1078,  9 

foreclosure  or  sale,  1076 

parol  demurring,  197,  1078 

sale  in  suit  against,  1080 

when  trustee,  197,  1078 
Inns  of  Court,  1118 
instalments,  1102 
interest,     ^^ee  Interest,  1333 
investment  on  sale  belongs  to  mortgagor,  1075 
Ireland,  sale  instead  of  foreclosure,  1073 
joint  mortgagors,  further  advance  to  one  does  not  bind  other, 

1092 
judgment  to  pay,  foreclosure  not  equivalent  to,  1119 
judgment  for,  common,  1102 
judgment — creditor,  right  to,  67 

not  under  Stat.  27  &  28  Vict.  c.  112.  .74 
legal  estate, 

must  be  represented,  1087 

outstanding,  1087,  8 
loss  of  instrument,  1101 
Liquidation  Act,  1868,  foreclosure  tmder,  1084 
lord  taking  by  escheat  or  forfeiture,  none  against,  1085 
lunatic,  1102 
married  woman,  1080 

husband  insolvent,  1081 

mortgage  of  reversionary  interest,  none  in,  when,  1119 
marshalling  securities.     See  Mabshallino,  1355 
minerals  without  surface,  sale  of,  and  vice  versd,  1083 
money,  action  to  recover,  989 
'month,' 274,  1107 

Stat.  13  &  14  Vict.  c.  21.. 274 
mortgagee  interested  in  equity  of  redemption,  1179 
mortgagee  with  paramount  title, 

no  sale  without  his  consent,  1074,  1116 

except  under  Conv.  Act,  1881 , .  1074 
mortgagee  ousted  after  foreclosure,  1108 
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FOBEGLOSUBE— con^tntf^cf. 
mortgagor, 

interested  in  security,  1179 
no  defence,  oosts^  873 

no  rip^ht  to  foreclosure  or  sale,  when,  1074,  1119 
opening, 

when,  1107 

what  act  of  mortgagee  will  open,  ib, 

after  death  of  mortgagee,  money  belongs  to  heir^  1122 

when  not  opened,  1110 
Order  XXVII.  r.  1 6 . .  354 
order  absolute,  1106  i 

overpayment,  costs  on,  874  I 

part  of  debt,  no  foreclosure  for,  1087 
part  of  security  foreclosed  and  part  sold  or  retained,  1118 
parties,  1 086—1 1 00.     See  Paeties,  1380—2 
partition  as  to  part,  foreclosure  as  to  rest,  1108 
payment  under  decree,  1104 
pension,  210 
personal  judgment,  1102 
pledge,  646 
policies  and  realty  mortgaged, 

foreclosure  of  Latter  and  retainer  of  former,  1118 
possession,  1107 
power  of  attorney,  1106 

„     ,,  sale  does  not  prevent,  653 
principal  and  surety,  separate  mortgages  by,  1091 
principle  of,  1071 
production  of  deeds,  1103 
property  altered  by,  1122 
railway  shares,  646 

realty,  mortgage  changed  into,  by,  1037  } 

redemption,  though  no  right  of  foreclosure,  when,  1119 
release  by  mortgagor  tantamount  to,  1122 
remainderman,  1093 

remedies  may  all  be  pursued  at  the  same  time,  790,  1102 
rests.    See  Mobtgagee  in  Possession,  1367 
reversion,  1077 

„  after  mortgage  term,  direction  to  convey,  1077,  1117 

reversionary  interest  upon  trust,  when  received,  1119 
sale  or  foreclosure,  prayer  for,  1076 
sale  instead  of  foreclosure, 

in  what  cases,  1073 

form  of  judgment,  1177 
sale  after  decree,  whether  under  power,  282,  1108 

debt  barred  by  Stat,  of  limitations,  282 
sale  under  15  &  16  Vict.  c.  86,  repealed,  1081 

„        „      44  &  45  Vict.  c.  41,  ib. 
security  scanty,  a  sale,  1074 
set-off  of  costs  against  debt,  875 
settlement  of  equity  of  redemption,  1096 

judgment  in  case  of,  ib, 
settlement  of  mortgage  debt,  1088,  1161 
Statute  of  Limitations,  986—1002 
staying  proceedings,  7  Geo.  II.  c.  90 . .  762 — 8 
sub-mortgagee,  1088 

successive  redemptions  and  foreclosures,  1177 
summary  judgment  under  Ord.  XIY.  1102 
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TOBECLOSUBE— continued, 
surety,  1088,  91 

tenants  in  common,  mortgages  after  foreclosure  are,  1124 
tenant  in  tail,  1088,  93 
term  and  fee  in  same  mortgage,  1118 
time  allowed  for  payment,  1103,  75 
seyeral  mortgages,  but  one  period,  1175 
title  of  mortgagee  not  investigated,  1103 
transferee, 

pendente  lite^  1086,  98 
trust  deed  for  creditors,  1097,  1113 
trustee  for  sale  when  mortgagee  cannot  foreclose,  1074 

„     represents  ceetuis  que  trusty  1096 
Trustee  Acts, 

sale  under,  1083 
undertaking  of  mortgagor  to  pay,  no  foundation  for  foreclosure, 

1073 
usual  course  in  suit  for  foreclosure,  1072 
waste  after  decree,  1117 
Welsh  mortgage,  none,  1100 
wilful  default.    See  Mobtqaoee  in  Possession,  1368 
will,  effect  of,  after,  under  old  law,  1140 
winding  up,  proof  in,  after  sale,  1108 

FOEEIGN  ASSETS,  123 

FOEEIGN  ATTACHMENT.    See  Loed  Mayor's  Court. 

FOEEIGN  COUET, 

proceedings  in,  stayed,  1073 

FOEEIGN  CEEDITOE,  122 

FOEEIGN  MOETGAGE, 
injunction,  792 

FOEEIGN  SCETP,  398 

FOEEIGN  SECTJEITT, 
stamp,  734 

FOEFEITUEE,  1100 

FOEGED  DOCUMENTS, 

loans  connected  with,  91,  936,  73 

son  personating  father  of  same  name,  91 

FEAUD, 

concealment  of  incumbrance,  921 

married  woman,  220 

misrepresentation  amounting  to,  921 

possession  of  title  deeds,  ih. 

priority  lost  by,  %b, 

settled  account  opened  for,  1204 

solicitor,  354,  722,  852 

suppressed  or  destroyed  instruments,  921,  8 

venaor  and  purchaser,  930 
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FRATJDS,  STATIITE  OF, 

deposit  of  title  deeds,  an  infringement  on,  341,  55 
security  in  name  of  trustee  and  parol  trust,  1124 
trust  estates  not  assets  before,  37,  52 
,,         „      in  fee  simple,  made  assets  by,  »£. 

FRAUDTJUENT  CONVEYANCE  UNDER  Stat.  13  ELIZ.  c.  5, 
action  to  set  aside  fraudulent  settlement,  584 
ancestor,  debt  of,  580 
bankruptcy, 

trustee  in,  is  a  party  g^eved,  574 
choses  in  action,  57S 
collaterals,  531,  82 

condition  to  be  performed  b^  vendee,  478 
consideration  not  sufficient,  if  fraud  exists,  579 
co-partner,  assignment  by,  ib. 
copy  bold,  575 
costs  on  setting  aside,  585 
creditor's  trust  deed,  584 
decree  for  setting  aside,  form  of,  585 
delaying  creditors,  578 
delivery  refused,  477 

„       impossible,  476 
execution, 

Aot  onl^  applies  to  things  ttIucIi  can  be  taken  in,  575 
execution  creditor, 

lease  by,  to  debtor  at  a  rent,  576 
execution  void  under,  580 
family  arrangement,  582 
felon,  deeds  by,  before  conviction,  579,  80 
goods  at  sea  or  in  Iransiiu,  476 
insolvency  of  debtor,  577 

Act  may  apply  though  debtor  solvent,  ib, 
intent  to  defeat  creditors,  578 — 80 

,,     may  be  abandoned,  580 
judgement, 

creditor  need  not  obtain,  before  setting  aside,  346,  585 
lease  of  chattels  by  execution  creditor  to  debtor  not  void,  576 
leaseholds,  521 

malice  or  fraud  must  exist,  578 
mill  standing  on  land,  477 
mortgage,  possession  consistent  vith,  576 
mortgagee  may  avoid  voluntary  settlement,  346 
pledge,  licence  to  use,  478 
possession  of  property  retained  evidence  of  fraud,  575 

goods  sold  under  execution,  477,  57G 

question  for  a  jury,  580 

till  default  or  condition  performed,  478 

when  consistent  with  deed,  676 
preference  at  common  law,  573 
property  to  which  the  statute  applicable,  576 
purchasers  bondjide  not  affected,  574 
retention  of  mortgage  deed  by  mortgagor,  344,  476 
separation  deed,  582 
settlements,  ante-nuptial,  581 
,,  post-nuptial,  581—2 

„  leaseholds,  580 

sheriff,  notoriety  of  seizure,  477,  576 
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FRA^UDULENT  CONVEYANCE  UNDER  St.  13  Euz.  c.  S-^eant. 
ahipB  at  sea^  476 
Stat.  13Eliz.  0.  5.. 574 
subsequent  creditors  within  Act,  680 
tenants  in  common,  576 
unfinished  chattel,  ib, 

voluntary  conveyance,  whether  within^  578 
warehouse,  goods  in,  476 

FRAUDULENT  DEVISES  ACTS, 

action  r.  heir  and  devisee  jointly,  195 
action  by  creditors  will  prevent  sale,  201 
administration  suit, 

at  suit  of  any  one  interested,  204 

deceased  insolvent,  205 

parties  to,  202 
alienation  before  action, 

by  devisee,  200 
heir,  ib, 
appointment,  lands  subject  to  power  of,  199 
bankruptcy  of  heir  not  an  alienation,  200 
bond  creditor  substituting  a  new  bond,  707 
charge, 

debts  by  will,  1032 

equivalent  to  devise,  196 

legacies,  201 

statutes  create  no,  200 
colonies, 

whether  Acts  imported  into,  202 — 3 

how  far  lands  assets  in,  ib. 
copyholds  made  liable,  198 
debts,  provision  for,  necessary,  196 

all  liabilities  included,  199 
devisee  before,  not  subject  to  specialties,  194 
devisee  and  heir  now  liable,  194 — 5 
„       sale  by,  197,  200 
„      solely  liable  if  no  heir,  195 
,,      subject  to  debts  bv  covenant,  tJ. 
devises  for  payment  of  debts,  or  portions  excepted,  196 

debts  must  be  effectually  provided  for,  ib» 
escheat,  199 

equitable  assets  under,  196 
equitable  deposit  is  an  aHenation,  200 
equitable  devisee,  t^. 
executors,  heir  and  devisee  are  like,  201 
executory  devises,  lands  subject  to,  are  assets,  202 
freeholds  made  Hable  to  debts,  195 
funeral  expenses  not  within  Acts,  202 
heir  liable  now,  195 
„     not  necessaiy  party  when  devisee  charged,  202 
„     establishing  will  against,  when,  201 
„     sale  by,  197,  200 
hotchpot  by  specialty  creditor,  ib. 
India,  land  personal  assets  in,  203 
infant  heir  or  devisee,  197 
interest,  203,  6 
Jamaica,  whether  incorporated  in  law  of,  202 

how  far  lands  assets  in,  ib. 
judgment  r.  heir,  not  an  alienation  within  statute,  201 


1320  INDEX. 


FEAUDULENT  DEVISES  ACIS^continued. 

judfi^ents  when  liens  are  prior  to  charge  of  debts  niider,  202 

lands  subject  to  the  Acts,  199 

law  prior  to  statute,  194 

lien  or  charge  not  created  on  land  by  the  statutes,  200 

marshalling,  203 

mortgage  by  Court  for  payment  of  debts,  197 

mortgagee  on  death  of  mortgagor  without  heir,  liable  to  debtB, 

43,  199 
mortgagee  not  bound  to  see  to  the  application  of  the  purchase- 
money,  310,  4 
New  South  Wales,  how  far  lands  assets  in,  202 
notice  to  purchaser  of  debts  paid  not  material,  314 
part  passu  payment  of  debts,  196 
parol  shall  not  demur,  197 
portions,  provisions  for,  196 
power  to  mortgage  under  statutes,  197 
prior  to  the  statute,  what  was  the  law,  194 
repairs  cannot  be  raised  by  sale  under  these  Acts,  203 
result  of  the  statutes,  206 
sale  by  devisee,  197,  200 

,,     ,,   heir,  ib, 
sale  for  payment  of  debts,  197 
settlement  by  heir,  200 
.      „  „   will,  197 

simple  contract  and  specialty  now  part  passu,  204 

rent  is  a  specialty,  t^. 
Statute  of  Limitations  bajmsd  by  charge,  203 

as  to  land  but  not  personalty,  ib. 
Statutes  :        3  Wm.  &  M.  c.  14. .  195 

6  Geo.    n.  c.  7..202 
47    „     ni,  c.  74..195 
1  Wm.  IV.  c.  47,  ib. 
3&    4     „       „     c.  104..  198— 9 
2&    8  Vict.  c.  60..  197 
11  &  12     „     c.  87.. 202 
32&33     „     c.  46.. 204 
38  &  39     „     c.  77,  ib, 
surplus  moneys  devolve  as  land,  197 
tacking,  883 

tenant  for  life  to  convev  land  sold  for  debts,  198 
trader's  lands  made  liaole  to  simple  contracts,  195,  7 
trustees,  conveyance  to  new,  does  not  bar  the  creditors,  200 

FEAUDULENT  PEEFEEENCE.    See  Bawkeupt,  1269 

FEAUDULENT  SEC  DEITIES,  135,  687. 

FEAUDULENT  SETTLEMENTS  UNDEE  27  ELIZ.  c.  4, 

action  to  set  aside,  591. 

charity,  gifts  to,  not  within  statute,  588. 

coUaterab,  589. 

consideration, 

any  will  suffice,  587. 

may  be  proved  aliunde,  588. 

onus  of  proof,  ib. 

settlement  may  be  fraudulent,  though  for  value,  589, 
copyhold,  587. 
delivery  up  of  settlement  to  be  cancelled,  591. 
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FRAUDULENT  SETTLEMENTS  UNDER  27  ELIZ.  c.  i^-continued. 
depositee  of  title  deeds,  is  a  purchaser  within  statute,  346,  590 
devisee,  purchaser  from,  592 
heir,  purchaser  from,  tb. 
husband  and  wife,  587 

judgment  creditor  not  a  purchaser  within,  591 
mortgage  not  commimicated  to  mortgagee,  476,  589 
mortgagee  prior  to  creditor's  setting  aside,  592 
property  included  in  statute,  587 
purchasers  within,  who  are,  590 

ejectment  by,  ib. 
settlement,  parol  articles,  588 

„         post  nuptial,  ib. 
Stat.  27  Eliz.  c.  4 . .  586 
title,  objection  to,  592 
voluntarf  deeds  kre  fraudulent  within,  587 
volunteer,  rights  of  v,  all  but  purchasers,  592 
„        claimants  through,  for  value,  589 

FREEHOLDS, 

debts,  when  made  assets  for,  194 

FREEHOLDS,  MORTGAGE  OF, 
collateral  securities,  248 
contributory  mortgages,  245 
conveyance  absolute,  with  separate  defeazance,  242 

„  to  trustee  with  power  of  distress,  243 

covenants  for  title,  245 
covenant  for  quiet  enjoyment,  t^. 

„  not  to  call  in,  t^. 
delivery  of  title  deeds,  248 
demise  and  redemise,  243 

duty  as  on  lease,  t^. 
form  of  modem  mortgage,  ib. 
heir  of  mortgagee, 

not  concurring,  245 

not  being  known  or  found,  ib, 
instalments,  payment  by,  23,  246 
insurance  v,  fire,  246 — 7,  285,  8 
mines,  246. 
moieties :  mortgage  of  one  moiety  to  mortgagees  respectively, 

with  charge  on  other  moiety,  244,  5 
mortgage  of  freeholds,  242 — 51 
mortgage  by  term,  243 
mortgages  of  term  and  fee  compared,  244 
outstanding  terms,  248 
proviso  for  redemption,  243 
reconveyance, 

by  heir  not  obtainable,  executor  restrained,  244 

remedied  by  Vendor  and  Purchaser's  Act,  1874.  ,244, 
829,  1155 

by  executor,  ib. 
receiver,  covenant  to  appoint,  243 

„         Conv.  Act,  1881.  .286,  9,  1208 
rent,  creditor  to  hold  lands  at,  243 
Satisfied  Terms  Act,  248 

tenant  for  life  and  remainderman,  mortgage  by,  244 
c. — VOL.  II.  p  p 
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FEEEHOLDS,  MOETGAGE  OT-co7ittnued. 
teim  of  years,  mortgage  of,  248 

covenant  to  convey  fee,  ib. 
trust  in  fee,  with  power  to  distrain,  ih, 

PEEIGHT.    JSeeSmT. 

FEIENDLY  SOCIETIES,  1142 
arbitration,  ib, 
loan  by  trustees,  1144 
mortgage  by,  1142 
officers, 

priority  of  debts  due  by,  1 143 
proper^  vests  in  new  trustees  of,  without  conveyance,  1142 
See  Benefit  BuiLDma  Societies. 

FUNDS  IN  COUET, 

assignment  of,  837 

carrying  over  to  separate  account,  t'A. 

notice^  t^. 

stop  order,  ib. 

FUETHEE  ADVANCE, 

conversion  of  interest  into  principal  is  a,  899,  944 

deposit  extended,  346 

second  mortgagee,  when  bound  by,  898 

tacking,  lb. 

what  are  *  further  advances,'  ib. 

FUTUEE  CALLS, 
mortgage,  394 

FUTUEE  FEEIGHT, 
mortgage  of,  635 

FUTUEE  PEESONALTY, 

mortgage  of,  484 

FUTUEE  EECEIPTS  OF  A  BUSINESS, 
mortgage  of,  484 

FUTUEE  STOCK  OE  CHATTELS, 
mortgage  of,  481 — 5 

GAMING  SECUBITIES, 
bond  fide  holder,  974 
contracts  void,  ib. 

distinction  between  money  lent  and  money  lost  at  play,  976 
horse  races,  978 
lawful  games,  976 

ready  money,  gaming  for,  whether  within  Act,  977 
recovery  back  of  money,  ilft. 
setting  aside,  t^. 

stakeholder,  deposit  with,  whether  recoverable,  ib. 
Statutes : 

16Car.  n.  c.  7 ,.974 
9  Anne,  c.  14,    ib. 
18  Geo.  n.  c.  34.. 978 
5&6Wm.  rV.  c.  41..976 
8  &  9  Vict.  c.  109,  ib. 
Stock-jobbing  Acts,  978 
summary,  976 
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GARNISHEE.    See  Attachment  of  Debt. 

GLEBE  LANDS, 

not  extendible,  51 

GOODWILL, 

of  trade,  1075 

GEEEKS, 

mortgage  among,  2 

GEOWING  CROPS, 

bill  of  sale,  522 

mortgage  of,  482 

Burrender  by  tenant  after  bill  of  sale  of,  482 

GUARDIAN, 

cannot  change  nature  of  infant's  property^  238 
ship,  cannot  sell,  626 

repairs  of,  by,  ib, 

GUARDIANS,  BOARD  OF, 
judgments  v.,  63 

GUERNSEY, 

a  home  port,  633 


HALF-BLOOD,  43 

Stat.  3  &  4  Wm.  IV.  c.  106,  ib. 

HALF-PAT, 

not  assignable,  209. 

HEALTH  OF  TOWNS  ACT, 
mortgages  under,  1243 

HEARING, 

exhibits  at,  1101 

HEIR, 

absence  beyond  seas,  824,  1091 

annuity  limited  to  heir,  he  is  trustee  for  executor,  25 

borough  English,  33 

compensation  money  of  West  India  estate, 

heir  accountable  for,  1050 
conversion  of  mortgage  into  ownership,  1122 
establishing  will  against,  870,  1163 
executor,  heir  is  trustee  for,  1121,  3 
exoneration  by,  of  estates  devised,  1038 

not  when  devised  for  payment  of  debts,  ib. 
expectant  heir,  dealings  with,  966 
foreclosure, 

whether  he  can  pay  off  executor  and  retain  estate  after, 
1087,  1123. 

heir  entitled  after,  1122 
fraudulent  devises.    See  Fbavbulent  Devises  Acts,  1319 
gavelkind  tenure,  33 
mf  ant.    See  Trustee  Acts. 

heir  not  to  be  found,  or  no  heir,  244,  824.     See  Trustee  Acts. 

pp2 
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HEIB— «ofi/tiiii^. 

heir  of  mortgagee  mititled  to  mortgage  money,  wlien,  1 122 

when  a  purchased  estate  proves  subject  to  redemp* 
tion,  ib. 

when  foreclosure  opened,  tb. 

or  release  set  aside,  ib. 
heir  of  wife  redeeming,  1171 
heirship  not  proved,  1091 
judgments  r.  ancestor  prior  to,  65 
liability  of,  for  debts  before  stat.,  194 
lapsed  share  of  realty,  1039 

„         ,,  mixed  fund,  1036 

Locke  £Jiig's  Act,  1016 

mortgage  debt  of  ancestor  when  made  debt  of,  1047 — 50 
notice  of  debts  immaterial  on  sale  by,  200 
payment  of  mortgage  money  by,  1087 
personalty  exonerated,  before  Locke  King's  Act,  1021 — 2 
profits,  when  answerable  for,  762,  1050 
purchase  of  incumbrance  by,  721,  1127 

when  heir  has  himself  a  charge,  721,  1129 
redemption  by,  1163 
redeemable  annuities,  25 
release  or  foreclosure,  heir  entitled  after,  1122 
retainer  for  a  debt,  lien  of,  for,  468 
right  of  re-purchase,  heir  takes  the  purchase  money,  29 
surplus  produce  of  side,  when  entitled  to,  283 
trustee  for  executor,  when,  1121 
wife's  heir  redeeming,  1171 
will  unregistered — mortgage  by  heir,  91 

Vendor  and  Purchaser  Act,  1874,  ib. 

See  FKAUDriiE^rr  Devises  Acts,  1319 

HERITABLE  BOND  IN  SCOTLAND, 
stamp,  731 

HIRE, 

execution  on  goods  on,  none,  146 

HORSE  RACE,  978 

HUSBAND  AND  WIFE, 

acknowledgment  of  deeds,  1054 
action  by  wife  alone, 

cause  arising  before  Act,  235 

Weldon  v.  Jrinelow,  W.  N.  1884—185,  C.  A. 
actions  v.  wife  alone,  230 

„      „  when  husband  may  be  joined,  235 
ante-nuptial  debts,  228,  235,  6 
anticipation,  clause  against,  219 — 20 

^alienation'    whether  different   from   'anticipation,' 

222 
arrears,  220 

attachment,  how  affects,  221 
Conveyancing  Act,  1881  •  .222 
election  not  applicable. 

Be  Wheatley  (W.  N.  1884—171,  Chitty,  J.) 
entail  of  wife  may  be  barred  notwithstanding,  222 
fraud  cannot  destroy,  220 
judgment  does  not  affect,  ib. 
perpetuities,  ib. 
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anticipation,  clause  eigainst^continued. 

personalty  not  producing  income,  222 

Be  Botvn  reversed  (W.  N.  1884—178,  0.  A.) 

power  of  appointment,  220 

second  marriage  revives,  219 

Settied  Land  Act,  1882..  223 

solicitor's  lien  attaches,  704 

what  amounts  to. 

Baker  v.  Bradley^  7  De  G.  M.  &  G.  597 
Be  Smithy  W.  N.  1884—181,  Kay,  J. 
appointment  of  wife,  220,  7 

Marr.  W.  P.  Act,  1882,  i^. 
assignment  of  mortgage  term  by  husband,  1125 
B.  A.  1883  does  not  affect  M.  W.  P.  Act,  237 
bankrupt,  married  woman  liable  to  be  made,  226 
breach  of  trust  of  married  woman, 

liability  of  separate  estate  for,  220,  7 
chattels  personal  of  wife,  479 
chattels  real  of  wife,  husband's  power  over,  214 
charging  order  on, 

separate  estate,  against,  88 

judgment  against  wife  since  the  M.  W.  P.  Act,  ib. 
choses  in  action  of  wife,  216 

mortgage  by  wife  under  Malins'  Act,  217 

reduction  into  possession,  ib. 
confirmation  by  wife  after  husband's  death,  1053 
consent  in  Coiui;  of  wife,  216 
contracts  between  husband  and  wife,  214,  32 
contractsof  wife  boimd  separate  estate  before  Act  of  1882 . .  223 — 5 

costs,  224 

form  of  order,  ib. 

husband  necessary  party  to  suit,  ib. 

living  separate  from  husband,  t^. 

remedy  v,  separate  estate,  t^. 

rent,  t^. 

shares  in  a  company,  ib. 

Bpecifio  charges,  225 

Statute  of  Limitations,  226 

to  settie  future  property,  223 
costs  a  charge  on  property  oi  wife  recovered,  224 
creditor  of  husband,  when  wife  is,  1052 — 4 

and  vice  versd,  ib. 
day  to  show  cause,  none,  1081 
debts  of  wife  before  marriage,  liability  to, 

Stat.  33  &  34  Vict.  c.  93.  .228 
37  &  38     „     c.  50,  ib. 
45&46     „     c.  75.. 232— 7 
decree,  form  of,  224,  1081 
default,  judgment  by,  224 
desertion  of  wife,  230 

dower,  mortgage  of  lands  subject  to,  and  wife  joining,  1168 
elegit f  lands  neldyur^  uxoris  extendible,  51 
entail  of  wife's  lands,  222 

equitable  assets,  separate  estate  is,  when,  40,  229 
equity  of  redemption  limited  to  different  uses,  1167 — 9 

chattels  real,  1171 

conclusion  from  cases,  1 172 

contrary  to  instructions,  1170 
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equity  of  redemption,  limited  to  different  uses — conttntted. 

I)ower8,  when,  introduced,  1170 

purpose  beyond  the  mortgage,  1169 

BOY eral  mortgages  and  different  limitations  in  each,  1 1 70 
equity  to  a  settlement,  215 

assignee  of  husband  subject  to,  ib. 

B.  A.  1883.. 233 

bankruptcy — ^trustee  in,  subject  to,  215 

chattels  real,  whether  subject  to,  ib. 

life  interest,  ib, 

life  estate  in  realty,  ib. 

inheritance  not  subject  to,  ib, 

leaseholds  of  wife  mortgaged,  216 

mortgagee  bound  by,  215 

release  under  Mahns'  Act,  ib, 

what  property  subject  to,  ib. 

wife  may  sue  for,  216 
executrix,  237 

foreclosure  of  wife's  lands,  1080 
fraud  of  wife,  liability  for,  220,  7 
freeholds  of  wife,  how  mortgaged,  213 
future  interest  in  chattels  real,  214 
fraudulent  investments  with  money  of  husband,  234 
incumbrances  on  land,  214 
indemnity  to  husband  when  he  pays  or  covenants  to  pay  wife's 

mortgage,  226 
injunction  v.  trustees  pending  action,  224 
interest  of  mortgage  on  wife's  land, 

husband  and  wife  not  bound  to  keep  down,  for  benefit 
of  heir  of  wife,  956 

when  wife  tenant  by  the  curtesy,  ib. 

when  wife  tenant  in  tail,  ib. 
inventory  to  mortgage  of  chattels  of  wife,  479 
jointure,  effect  of  mortgage  on  when  wife  joins,  1 168 

mortgage. of  lands  subject  to,  ib. 
judgment  against  married  woman,  224,  1081 

for  ante-nuptial  debts,  228,  35 

i'udicial  separation,  230 
Lfe  interest  of  vnfe  beyond  coverture  not  chargeable,  211 
Malins'  Act,  217—9 

modified  by  Conv.  Act,  1882.  .218 

Marr.  W.  P.  Act,  1882,  ib. 
marriage  settlements,  when  void  against  creditors,  581,  604 
Married  Women's  Property  Acts, 
Act  of  1870..  229     . 
1874.. 228 
1882..  232— 7 
ante-nuptial  debts  of  wife,  228,  35,  6 
deposits  in  savings-banks,  219,  34 
earnings,  ib. 

husband  must  be  party  to  suits  when,  230,  5 
personal  property  descended  to  wife,  229,  33 
policy,  229,  34 

not  void  as  a  settlement  in  bankruptcy,  605 
rents  of  real  estate  descended  to  wife,  229 
reversion  falling  into  possession  after  M.  W.  P.  Act, 
1882, 
Baynton  v.  CollinSy  W.  N.  1884—171,  Chitty,  J. 
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Married  Women's  Property  Acts — continued. 

separate  estate  under,  what  is,  228,  32,  3 

shares  and  stocks,  229,  33 

transfer  into  wife's  own  name,  t^. 
mortgage  bj  husband  and  wife,  1052—4 
mortage  of  husband's  lands,  wife  joining,  1052,  11G8 

to  bind  her  jointure,  1168 
dower,  t^. 
mortgage  of  wife's  lands,  1052,  1167—73 
mortgage  of  chattels  to  wife  before  marriage,  479 
mortgage  in  fee  of  wife,  1125 

husband  cannot  assign,  ib. 

wife,  trustees  when  debt  paid  off,  ib. 

husband  entitled  as  her  administrator,  t^. 
mortgage  term,  husband  may  alone  surrender  or  assign,  t^. 
mortgage  on  wife's  estate, 

wife  a  creditor  of  husband,  if  for  his  benefit,  1052 

wife  preferred  to  legatees,  but  not  to  creditors,  t^. 

parol  evidence  admissible,  for  whose  benefit,  1053 

waiver  of  claim  by  wife,  when,  ib. 

when  to  pay  off  wife's  debts,  ib. 

when  intended  as  a  gift  to  the  husband,  t^. 

creditors  of  wife  stand  in  her  place,  1052 

creditors  not  entitled  to  marshal  v,  wife,  ib, 

husband's  covenant  or  bond  for,  1053 

power  of  wife,  when  exercised,  ib. 
next  friend,  235 
notice  to/eme  covert,  843 
perpetuities,  220 

pledge  of  fund  in  Court  by  husband,  216 
policy  of  insurance,  229,  34,  605 
post-nuptial  settlements,  582 
powers  of  disposition  by  wife, 

under  old  law,  213 — 31 
„     Actof  1882..232— 7 
power  of  appointment  of  wife, 

property  apx>ointed  assets,  217,  8 
proceeds  of  land  of  wife,  ?14 
property  acquired  after  Act  of  1882.  .233 
protection  order,  231 
real  estate  of  wife,  power  over,  214 

over  proceeds  of  sale  of,  ib. 

over  her  separate  estate,  219 — 23 
receiver,  88,  231 
redemption  by  wife,  1166 
reduction  into  possession,  216,  652 

mortgage  is  not,  217 

wife  trustee  for  husband  after,  1125 

stock  in  funds  of,  wife's,  216,  652 
repairs  by  married  woman,  225 
reversionary  or  future  interest  in  chattels,  214 
reversionary  personalty, 

mortgage,  &o.  by  wife  imder  Malins'  Act,  217 
savings  of  wife  are  separate  estate,  221 
separate  estate,  219—23,  32 

ante-nuptial  debts  of  wife  bind,  228,  35,  6 

breach  of  trust,  220,  7 
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separate  estate — continued, 

business  of  wife,  229 

charging  order,  88 

childreirs  support,  230 

contracts  of  wife  bind,  223 

costs  declared  a  charge  on,  224 

covenant  to  settle,  223 

debts  chared  against,  224 

earnings  oi  wife,  229 

entail  may  be  barred,  222 

equitable  assets,  when,  40,  229 

equitable  fee,  219 

executor  has  no  retainer  v.,  whether,  230 

fee  simple,  219 

freehold,  ib» 

future  separate  estate,  225 

grandchildren,  230 

now  bound  under  old  law,  219 — 23 

husband  paying  off  debt  on,  226 

improvements  on,  by  husband,  449 

injunction,  224 

legal  personal  representation,  237 

merger  does  not  affect,  717 

mortgage  from,  is  separate  estate,  231 

present  doctrine  of  the  Courts  under  old  law,  223 

proceedings  against,  without  separate  action^  224 

real  estate,  219,  21 

receiver,  88,  231 

reversionary  property,  219 

savings,  221 

shares  in  company,  221,  9,  34 

'  sole,'  meaning  of,  1138 

support  of  children,  230 

sequestration  v.,  88 

substitution  for,  221 

taxation  of  costs,  224 
separate  estate  with  a  power,  226 

when  by  will  only,  tb, 

liability  to  debts,  ib, 
sequestration,  88 

settlements  saved  out  of  M.  W,  P.  Acts,  236 
surrender  of  wife's  mortgage  term  by  husband,  1 125 
Statute  of  Limitations,  226 
Statutes : 

20&21  Vict.  c.  57.. 217 


ft         a 


c.  85.. 230 


21&22     „     c.  108..  231 
33&34     „     c.  93.. 228,  9 
37&38     „     c.  50.. 228 
45&46     „     c.  75.. 232 

suits  by  and  against  married  women,  230,  5 

surety,  1052—4 

husband  when  surety  for  wife,  1052 
wife  when  surety  for  husband,  1053 

tenant  by  curtesy.     See  Cubtesy,  Tenaitt  by; 

tenant  in  tail,  wife's  power,  222 

term  of  wife,  mortgage  of,  222 
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HUSBAND  AND  WIFE—contmued. 
transfer  of  stock,  652 
trustee,  married  woman,  237 
trustee  under  Trustee  Acts, 

wife  is,  after  foreclosure,  826,  1081 
„  „     reduction  into  possession  of  mortgage 

debt,  1125 
unity  of  person  of  husband  and  wife,  233 

He  March,  24  Ch.  D.  222,  Chitty,  J.,  reversed  W.  N. 
1884—170,  C.  A. 

HYPOTHECATION,    i^c*  Ship,  627 


IMMOEAL  SEOUEITIES,  973 

IMPEOVEMENT  OF  LANDS  ACT, 
mortgages  under,  468,  1234 

IMPEOVEMENTS, 

bankruptcy,  815 
husbana's  lien  for, 

on  estate  purchased  in  pursuance  of  contract  of  wife 
before  marriage,  449 
inquiry  for,  815 
interest  on  adyanoes  for,  1199 
mines,  815 

mortgagee  in  possession,  ib.,  1199 
partition,  469 
second  mortgagee,  815 
special  order  for,  ib, 
tenant  for  life,  when  lien  for,  467,  1234 

under  stat.,  ib, 

INCLOSUEE  ACTS,  1235 
mortgage  under,  ib, 

INCOME  TAX, 

interest  on,  964 

mortgagor  entitled  to  deduct,  769 

INCUMBEEED  ESTATES  COUET,  473 

INCUMBEANCES, 

Land  Clauses  Act,  investment  in  paying  off,  1253 
power  to  charge  an  estate  is  an  incumbrance,  835 
purchase  of,  at  less  than  value,  1127 

INDEMNITY, 

bills,  loss  of,  816 

caUs,  to  legatee  against,  1023 

judgments  v,  company, 

mortgagee  holder  of  shares  entitled  to,  1252 
loss  of  title  deeds,  817 
surely,  1220 

INDIA, 

assets — ^land  is  personal,  for  payment  of  debts,  203 
bond  of  East  India  Company,  542 
Eegistration  Acts  in,  118 
securitieB  in  East  India  Stock, 

investment  by  Court  in,  330 
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INFANT, 

bankrupt,  cannot  be,  239 
change  natnre  of  estate,  no  power  to,  238 
charges  on  real  estate  paid  off  ont  of  personalty,  ih. 
kept  alive  for  benefit  of  personal  estate,  ib. 
contingent  rights.     See  TausTEB  Acts,  827 
costs — ^onder  Trustee  Acts,  828 
costs  of  reconyejance,  ib. 
Grown  debts,  182 
day  to  show  cause  after  21 . .  1078 
debt  kept  aliye,  238 

fire  insurance  policy  personal  estate,  714 
foreclosure,  1076 
gift  by,  970 

guardian  cannot  change  nature  of  estate,  239 
infant  heir  of  trustee  yendor,  828 
incumbrances  paid  off  out  of  personalty,  238 
interest  kept  down  out  of  rents,  956 
inyestment  of  moneys  of,  by  Court,  238 
heir  of  yendor,  828 
land  tax  redeemed,  239 
mortgage  by,  yoid,  238 
mortgage  paid  off,  238 
mortgage  for  debts  of  ancestor,  197,  238 
mortgagee — ^infant,  822 
notice  to,  843 

parol  demurring,  197,  1078 
partition,  238 

principal  paid  out  of  rents,  1167 
redemption  of  land  tax,  239 

rents  of  descended  estates  in  discharge  of  mortgage,  1167 
repairs,  238 

sale  for  debts  of  ancestor,  197,  238 
sale  of  fee  directed  when  mortgage  of  term,  1077 
sale  instead  of  foreclosure,  1076 
showing  cause,  1078 
statutory  mortgages,  238,  1083 — 4 
tenant  in  tail,  238,  713 
Trustee  Acts,  821 — 9 
trustee  infant.     See  Tbtjstee  Acts. 
yesting  order.     See  Tbustee  Acts. 

INFERIOE  COUETS, 

English,  Scotch  and  Irish  judgments  interchangeable,  105 
judgments  in,  removal  of,  79,  80 

,,  extension  of  Judgment  Act,  105 

INJUNCTION, 

Colonial  Court,  against  foreclosure  in,  after  English  decree,  1073 
collateral  securities,  after  foreclosure,  1108 

on  payment  into  Court,  ib, 
creditors,  r.,  37,  122 
English  creditor  in  foreign  Court,  123 
foreign  creditor,  123 
foreign  Courts,  792 
India  bond, 

when  holder  no  title,  542 
mortgagor  alone  may  obtain,  781 

covenants  broken  by  tenant,  tb. 
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INJUNOTION— con^inwtfi/. 

redemption  suit,  sale  not  restrained,  276 
sale, 

conditions  depreciatory,  ib, 
ships — against  suing  on  bottomry  bond,  634 
trade  name,  771 
waste, 

by  mortgagee,  813 

„  mortgagor,  770 

INNKEEPER, 

lien  of,  660 

Stat.  41  &  42  Vict.  o.  38 . .  661 

INNS  OF  COUET, 

jurisdiction  over  mortgages  of  chambers,  1118 

INEOLMENT, 

annuities,  96 
recognizances,  47 
statute  merchant,  ib, 
,,      staple,  ib, 

INSOLVENT.    See  Bajxkkutt. 

administration  of  estate  of  deceased,  205 
closing  estates  of,  134 
warrant  of  attorney,  t^. 

INSPECTION  OF  DOCUMENTS, 
Conv.  Act,  1881.. 798 
mortgagees,  by,  796,  818 
mortgagors,  by,  796 

INSTALMENTS, 

benefit  building  societies — ^provision  not  a  penalty,  1146 
foreclosure,  1102 
payment  by,  23 
waiver,  23 

INSURANCE  (FIRE), 

allowance  to  mortgagee  for,  246,  7,  876 

Conv.  Act,  1881.. 285,  8 

covenant  to  pay  premiums  in  mortgages,  246,  7 

indemnity,  247 

infant,  714 

vendor  in  interval  before  completion,  682 

INSURANCE  (UFE), 

assets,  insurance  moneys  in  hands  of  depositary,  when  not,  572, 
assignment  of  policy, 

executor's  receipts  when  necessary,  561,  72 

notice  on,  to  office,  559 
bankrupt's  certificate  a  discharge  of  future  premiums,  569 
bonuses  on,  561 
consolidation  of  mortgages,  though  in  names  of  different  trustees, 

908 
covenant  to  keep  up,  form  of,  568 
*  debenture,'  a  policy  of  assurance  is  a,  571 
extra  premiums  on  going  abroad,  564 
husband  and  wife,  229,  34,  605 
indemnity,  not  a  contract  of,  567 
insurable  interest,  566 


1332  INDEX. 


I 


DfSUBAXCE  JJFE; 

interesl  on  premiums,  1199 

,,        when  policy  lost,  953 
joint  names  of  mortgagor  and  mofrtgagee^  policy  in,  804 
lien  on  poli<7  bj  payment  of  premiums,  when,  560,  9,  682 
misrepreaentations,  how  affect  aecniityy  565 
mortgage  of  policies,  558 — 72 
mortiragee*s  name,  when  policy  taken  in,  567 
notit-e  of  mortgage  to  company,  559,  67 
notice  of  sub-mortgage,  562 
odice  adTancing  money  on  policy,  561 

effect  when  their  own  insurers,  A. 
payment  of  premiums  by  third  jMirty, 

by  parties  undo*  settlement,  682 

by  mortgagor-bankrupt,  570 

by  mortgagor's  representatiTe,  A. 
payments  by  per^ius  in  their  own  wrong,  1228 
tolicv  of  Assurance  Act,  1867.  .567 
policy  whether  bt-locgs  to  debtor  or  creditor,  562 — 3 

on  grant  of  annuity,  ib. 
power  of  attorney,  568,  71 
proof  of  satisfaction  of  mortgage,  571 
receipts,  power  to  give,  568,  71 
sale  of  policy  by  mortgagee,  when,  571 
*  security  for  money,'  pi>licy  is  a,  i^. 
stamp  on  mortgage  of,  728 

.,      insurance-i^vments  not  redconed  in  ad  valorem  duly,  731 
Stat.  SO  &  31  Yiet.  c,  114.  .567 
sub-mortgage  of  policy,  562 
suicide,  564 

surrender  of  policy,  power  should  be  reserved,  568 
voluntary  payment  of  premiums,  566 

INSUEAXCE  (MAEINE}, 

capture  and  salvage  by  reprisals,  820 
lien  of  insurers  on  property  recovered,  681 

INTEREST, 

absolute  conveyance  turned  into  security,  22 
administration  suit,  947 

of  insolvent  estate,  205 
advances  by  mort^fagee,  on,  815,  78,  1199 
agent,  when  not  du^geable  with,  951 
allowance  for,  to  mortgagee,  815,  78,  1199 
annuity — arrears  on,  945 

tenant  for  life,  on  value  of  annuity  only,  955 
apportionment  of,  961 

assignment  of  mortgage  does  not  discharge,  949 
award,  942 

banker's  deposits  do  not  cany,  943,  4,  951 
benefit  building  society,  provision  as  to  instalments,  1146 
bequest  of  principal  will  not  pass  interest,  1141 

„  arrears  will  not  pass  principal,  ib. 

bill  of  costs,  951 
bond  debt,  946 

beyond  penalty,  when,  ih, 

when  tacked,  947 
breach  of  trust,  950 
calls  on,  963 
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canal  works,  mortgage,  not  within  Stat,  of  Limitations,  982 

capitalize — coTcnant  to— in  reversionary  interests,  945 

character  of  trustee,  mortgagee,  and  agent,  mixed  up,  964 

charge  of  debts  will  not  give,  947 

collateral  security  for  payment  of,  963 

compound,  944,  52 

compromise,  on,  963 

consignee's  payments,  on,  in  Incumbered  Estates  Court,  473 

conversion  of  interest  into  principal,  942 

assignment,  on,  719,  943 

banking  accoimt,  948,  9 

duty  on,  944 

further  advance,  899 

mortgagor  may  agree  to,  942 
costs,  on,  152 

Court,  when  given  by,  947,  8 
covenant  to  pay, 

none  in  mortgage,  941 

separate  from  principal,  942,  63 

usual,  941 
debt  not  carrying,  when  allowed,  948 
deposit  of  title  deeds,  355 

diminish  amount,  equity  will  not,  in  a  power  to  charge,  316 
enlargement  of  time  for  payment  of  prmcipal,  948 
executor  charged  with,  951 
foreclosure,  1200 

forfeiture  for  breach  of  payment  of,  1100 
fraud  or  misfeasance,  951 
Fraudulent  Devises  Acts,  203 
husband  and  wife,  956 
improvements,  on,  1199 
increase  of  rate,  provision  for,  a  penalty,  957 
income  tax  on,  964 

indemnity,  interest  on  sums  paid  under,  951 
infant  tenant  in  tail  must  keep  down,  956 
insurance  premiums,  on,  1199 
interest  on  interest,  948,  9 
jointress,  interest  in  arrear,  955 
judgment  debts,  on,  946 
judgment  omitting  interest,  no  remedy,  963 

Juries  may  allow,  when,  952 
[eeping  down  interest  of  incumbrances, 
by  tenant  for  life,  944,  1182 
„  receiver,  1213 
„  tenant  in  taU  infant,  956 
legacies,  when  carry,  948,  51 

Limitations  (Statute  of),  986 — 1002.     See  Limitations,   Sta- 
tutes OF,  1350 
maintenance,  interest  allowed  for,  951,  2 
market-rate-'-'Variation  according  to,  964 
master — ^reference  to  compute,  953 
.    mortgagee  mixing  up  character  of  trustee  and  agent,  964 
mortgagee  charged  with,  when,  1193 
after  payment,  ti^. 

balance  in  hand  though  not  in  possession,  1 194 
purchasing  from  tenant  for  life,  must  keep  down  in- 
terest from  rents,  810,  954 
.  no  provision  for,  whether  recoverable,  941 
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penalty — raising  iutereat,  wlien  payment  not  punctual,  957 

portions,  when  vill  not  carry,  303 

power  to  char^  authoriees,  318 

principal,  covenant  to  pay  interest,  separate  from,  942,  63 

,,        interest  tomed  into,  942 — 4 
rate  of  interoBt, 

after  day  of  payment,  942,  63 

wliere  no  rate  reserred,  941 

under  powers  to  chai^,  316 


keeping  down,  I2I3 
reduction, 

agreement  for,  on  punctual  payment,  9S7 
remainderman, 

action  r.  tenant  for  life  for  not  keeping  down,  465,  954 

lien  of,  V.  estate  of  tenant  for  life,  465 
renewal  of  leases,  interest  on  expenses  for,  1199 
rents,  on,  949 
repairs,  on,  1199 
rests,  949 

second  mortgagee,  1200 

separately  recoTorable  from  principal,  when,  942,  G3 
eequestration,  378 
Bimple  contract,  947 

set-off,  interest  on  debt  r.  intra^est  on  legacy,  962 
Bolidtors, 

on  balances  in  hands  of,  951 

on  bills  of  costs,  ib. 
stamp  duty,  when  interest  converted  into  prindpal,  944 
Statutes : 

8  &  4  Wm.  IV.  c.  27,  s.  42.  .980 
„         „  0.42., 962 

23&24  Yict.     c.  127.. 700— 5 
Statute  of  Limitations.     See  IjiMiTA.Tioiia,  Statutes  of,  1350 
stopping  interest  on  t^ider,  960,  1175 
subsequent  interest, 

in  administration  and  foreclosure  suits,  1200 
surety, 

payment  of  principal  at  any  time  without,  959 

when  allowed  to,  963,  1227 

when  liable  for,  id. 

wife's  representadres,  956 
tacking,  943 

on  assignment  of  mortgages,  719,  943 
tenant  by  curtesy,  keeping  down,  956 
tenant  for  Hie  must  keep  down,  953 — 6,  1182 

assignee  and  judgment  creditor  of,  also,  954 

compound  interest,  when,  944,  52 

remainderman's  rights,  465,  944,  53 

tenant  for  life  in  remainder,  954 
tenant  in  fee, 

guaidian  of  infant  must  keep  down  interest  oat  of 
rents,  956. 
tenant  in  tail,  ib. 

guardian  of,  must  keep  down  interest  out  of  rente,  ii. 
tender  wiU  stop,  960,  1088 
time  for  payment  fixed, 

interest  by  way  of  damages  after,  942,  963 
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trustee  when  charged  with,  951 

trust  deeds,  950,  964 

usury  laws,  repeal  of,  how  affects,  964 

voluntary  debt,  on,  948 

warrant  of  attorney,  on  old,  152 

winding  up,  963 

INTEEPLEADEB, 

between  execution  creditor  and  trustee  in  bankruptcy, 

latter  cannot  set  up  a  prior  execution,  145 
Crown  debtor  not  entitled  to,  184 
Jud.  Act,  566,  7 

INVESTMENTS, 

breach  of  trust,  belong  to  cestui  que  trusts^  463 

charities,  by,  331 

Copyhold  Enfranchisement  Acts,  261 — 3 

corporations,  by,  331 

Court  did  not  countenance  a  mortgage,  328 

Court  securities,  330 

debenture  stock,  831 

debentures  of  Corporation,  329 

East  India  stock,  330 

'  good  security,' 

whether  authorize  a  mortgage,  328 
Irish  real  securities,  330 
Lands  Clauses  Cons.  Act,  under,  1253 
'  real  securities,' 

railways  not,  329 
second  mortgage,  330 
Settled  Land  Act,  1882,  ih. 
Statutozy : 

4  &  5  Wm.  rV.  c.  29,  ih. 

8&9  Vict.  c.  18..  1253 
lO&ll  „     c.  46.. 331 
33  &  34  „     c.  34,  ib. 
trustee, 

by,  328 

when  liable  for  insufficient  security,  ih. 
▼alue  of  property  in  proportion  to  money  lent,  %b. 

IRELAND, 

assignment  of  judgments,  152 

currency,  11 

extension  of  judgments  in  England  and  Scotland  to,  105 — 6 

and  vice  versd,  ib, 
interest  on  charge,  316 
investment  in  Irish  securities,  330 
registration  of  deeds  and  wills,  90,  1 

„  „  judgments  not  required  in,  116,  93 

re-registration  of  judgments,  102,  93 
warrants  of  attorney,  169 

ISLE  OF  MAN, 

a  home  port,  633 
Loans  Act,  1248 
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JAMAICA, 

Fraudulent  Devises  Acts,  whether  imported  into,  202 
land,  legal  assets  in,  ib. 

JERSEY, 

a  home  port,  633 

JEWS, 

mortgages  among  the,  2 

JOINT  ACCOUNT,  280 
statutory  effect,  332 

JOINT  MORTGAGEES,  322—3,  1123 

JOINT  STOCK  COMPANIES, 
execution  v.  members,  154 
return  of  members,  155 

JOINTRESS, 

jointure  kept  down  by  tenant  for  life,  955 
redemption  by,  1165 

JOINT  TENANTS, 

judgments,  how  affect,  51,  9 

JUDGES, 

salaries  of,  cannot  be  mortgaged,  210 

JUDGMENT, 

account  by  judgment  creditor,  49,  58,  886,  7 
administration  decree, 

priority  of  judgment  to,  when,  36,  122 

priority,  when  registered,  105 

remedy  of  judgment  creditor,  imder,  54 
Admiralty  Court,  78 
annuity  bound  by,  when,  64 
appointment  under  power  defeated,  under  old  law,  53 

although  notice  and  registry  thereof,  ib. 

otherwise  under  1  &  2  Vict.  c.  110.  .60,  2,  72 
assignable  in  Ireland  formerly,  but  not  now,  153 
assignment  of,  stamp,  on,  152,  723 
banking  companies,  153 — 7 
bankruptcy,  129 — 37.     See  BANKRtJPTCY,  1269 
*  carrying  up  on  its  back,'  114,  6 
charge  imder  1  &  2  Vict.  c.  110,  on  what  property,  61 

annuities  charged  on  land,  64 

corporation  lands,  63 

ecclesiastical  benefice  not,  ib. 

equities  t;.  debtor,  prior  to  judgment,  66 

guardian,  board  oi,  how  far,  63 

heir,  interest  of,  subject  to  judgments  v.  ancestor,  65 

I'oint  power,  60 
easeholds,  64 
equitable,  ib. 

sale  after  verdict  and  before  judgment,  ib.  ' 
legacy  charged  on  land,  ib. 
mortgage  debts,  ib. 

Stat.  18  &  19  Vict.  c.  15,  ib. 
„      22&23     „     c.  35,  s.  22 . .  64 
„      23&24     „     c.  38,  s.  8.. 64,  9 
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charge  under  1  &  2  Vict.  c.  110,  on  what  property — continued. 
only  affects  interest  of  debtor,  65 
power  of  appointment,  62 
power  of  sale  with  consent,  ib. 
{>nrchase-money  unpaid,  63 
trust  estates,  64 
trusts  for  sale,  ib. 

not  share  of  proceeds  of  sale,  ib. 
Toluntary  or  revocable  settlement,  66 
charge  under  23  &  24  Vict.  c.  38  (Act  of  1860),  69 
execution,  t^. 

Durham,  Court  of  Pleas  of  the  County  Palatine  of,  in,  ib. 
Lancaster,  also,  ib. 
registry  of  writ  of  execution,  ib. 

in  name  of  creditor,  ib. 

judgment  in  name  of  debtor,  t^. 
re-registratioD,  no  provision  for,  ib. 
charge  under  27  &  28  Vict.  c.  112  (Act  of  1864),  70—4 
actual  delivery  in  execution,  70 — 1 
bankruptcy,  in  interval  before  actual  delivery,  72 

*  debtor,'  meaning  of,  70 
equitable  interests,  70,  1 
foreclosure  not  obtainable  under  Act,  74 
future  judgments  only  within  Act,  73 
inchoate  charge  under  1  &  2  Vict.  c.  110.  .71 
'  judgment,'  what  includes,  70 

legal  impediments,  71 
Mortmam  Act,  ib. 
notice  immaterial,  70 

*  other  lawful  auliority,'  70,  1 
petition  for  sale,  and  practice,  73-^4 
power  of  appointment,  72 

purchase  &om  debtor  between  judgment  and  actual 
delivery,  72 

railway  co.,  superfluous  lands  of,  73 

receiver,  72 

redemption  of  judgment  creditor  before  actual  delivery, 
72 

registration  of  writ,  70 
in  name  of  debtor,  ib. 

sequestration,  71,  2 

transferee  of  mortgage  also  judgment  creditor,  72 

volunteer  from  debtor  before  actual  delivery,  ib. 

writ,  after  execution,  second  writ  not  available,  ib. 
charging  order  on  stocks,  &c.     See  CiiASGixa  Order,  83,  5, 

1279—80 
charitable  use,  devise  of,  to,  56,  71 
chattels,  personal,  139. 
chattels  real  not  bound  tiU  execution,  ib. 

purchase  between  writ  and  seizure,  ib. 

Stat.  19  &  20  Vict.  c.  97,  ib. 
church  livings, 

not  affected  by,  63,  375 
Companies  Clauses  Consolidation  Act, 

execution  v.  members,  156 
company, 

execution  v.  members  of,  154 — 7 

registry  v.  member  of,  153 

C. — VOL.  II.  Q  Q 
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JUDGMENT— con/tnwi 
conditional,  141 
contingent  debt  secured  by,  78 
contract  for  sale  by  debtor  subject  to,  54,  63 
contribution  between  lands  subject  to,  157 
costs  taxed  before  entry  of,  when,  77 

certificate  of  taxation  registered,  ib. 
County  Court  judgments,  78,  80 
County  registry,  105 

Crown,  registration  of  judgments  of,  190,  2 
date  of,  100 

debenture.     See  Eailway. 
decrees,  &c.,  have  force  of,  79.    See  Oedsbs.,  &c.,  hayikoFobcb 

OF  Judgments,  1379 
default,  by,  323 

defective  assurances,  judgments  postponed  to,  365 
discharge  of,  15 

Divorce  Court,  judgments  in,  79 
docket  of, 

closed,  104 

judgment  was  a  charge  though  not  docketed,  55 

new  registration  of  old  docketed  judgment,  108 

notice  of  undocketed  judgment,  99 

notice  of,  docket  is  not,  117 

name  of  defendant,  in,  99 

purchaser  not  bound  unless  judgment  docketed,  tb. 

Statute  of  Frauds,  98 

•  Sl4t.  4  &  5  Wm.  &  M.  c.  20.  ,99 
Durham,  judgments  in  Courts  of,  79 
dying  after  verdict,  140 
elegit.    See  Elegit. 
entry  of,  99,  100 

Orders,  1883..  99 

time  of,  under  1  &  2  Vict.  c.  110.  .58 
equitable  remedies, 

under  old  law,  53  ■ 

„     1  &  2  Vict.  c.  110.. 66 
„    present  law,  78 
equity  of  redemption — Uen  on,  52,  60 
estate  tail,  how  far  bound  by,  51,  9 
estate,  in  land,  judgment  does  not  give,  365,  890 
execution  of,  140.     See  Execution,  1268 
executors,  against,  37,  120 — 4 

injunction,  when,  37 

judgment  against  testator  can  be  enforced  against  exe- 
cutors, ib, 
extension  of  Judgments  Act,  105 
foreim,  123 
foreclosure  or  sale,  67 
future  debt  secured  by,  78 
inferior  court, 

Judgment  Extension  Act,  1882.  .105 

judgment  of,  removed  to  superior  court,  79,  80 

purchasers  not  bound  until  delivery  of  writ  to  sheriff,  80 

superior  court  cannot  inquire  into  validity  of  judgment 
of,  79,  80 
insolvency, 

warrant  of  attorney,  133 
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interefit  on. 

Admiralty  Court,  152 

costs  on,  ib, 

rate  of,  151,  709,  946 

time,  from  what,  152 

under  old  law,  151 

„     Stat.  1  &2  Vict.  c.  110,1^. 
interest  of,  debtor  only  bound  by,  65 
interval  of  a  year,  61,  6 

not  applicable  since  23  &  24  Vict.  c.  38.  .67,  129 

remedies,  within,  66,  7 

under  1  &  2  Vict.  c.  110.  .61,  6 
Ireland, 

assignment  of  judgments  in,  153 

registration  of  affidavit,  effect  of,  67,  8 

Stat.  13  &  14  Vict.  c.  29.  .67 
Joint  Stodc  Companies,  156 

V,  members  of,  ib. 
joint  tenant,  how  far  bound  by,  51,  9 
Judgments  Extension  Act,  1868.  .105 

1882,  ib. 
Lancaster,  judgments  in  Courts  of,  79 
leaseholds,  when  bound,  1 88 

Stat.  1  &  2  Vict.  c.  110.  .59,  64 

Statute  of  Frauds,  139 
lien  under  old  law,  53,  5 
Limitation,  Statute  of.     See  Limitation,   Statute  op,  1351 ; 

FOBEGLOSUEE,  1315 

lis  pendens^  registry  of,  the  same  as  judgments,  862 
Lord  Mayor's  Court,  removal  of,  from,  81 
marshalling  in  favour  of,  when,  1063 
mortgage  of  debtor,  bound  by,  63 — 4 
Stat.  18  &  19  Vict.  c.  15.. 64 

22  &  23     „     c.  35,  ib. 

23  &  24     „     c.  38,  ib. 
mortgagee, 

paid  off,  judgment  not  available  against,  65 
purchasing  equity  of  redemption  tmder  old  law,  55 
Mortmain  Statutes,  56,  71 
Municipal  Corporation,  63 
notice  of  unregistered, 

before  Statute  of  Frauds,  107 
after  „  ,  ib. 

central  office,  in,  61 
not  now  binding,  109 
registry  CO.,  110,  1 
under  old  law,  55,  107 

1  &    2  Vict,  c,  110.. 61,  108 
2&    3     „     c.  11.. 109,  10 
3  &    4     „     c.  82..  109 
18  &  19     „     c.  15,  ss.  4  &5..110 
old  judgments  to  be  registered,  104 

execution  on,  144 
orders  for  payment  of  money  have  effect  of,  75 

oee  Ordebs  having  Foboe  of  Judgments,  1379 
Palatine  Counties,  orders  in,  have  force  of  judgments,  79 

Q  Q  2 
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parties,  1095 

payment  pleaded  under  4  Ann.  c.  16.  .159 
personal  judgment  for  mortgage  debt,  1102 
prior  incumbrancers  need  not  be  parties,  1095 
priority.     See  Pkiomtt,  1390 
Probate  Court,  78 
purdiase  of  part  of  land  by  judgment  creditor,  158 

Stat.  22  &  23  Vict.  c.  35,  t*. 
purchaser,  how  far  bound  by,  under  old  law,  55 
purchaser's  interest  bound  before  conveyance,  63 
railway  company,  399,  400 

,,        arrangement  scheme,  402 — 3 
receiver,  54 

redemption  by  judgment  creditor,  53 
registry  of, 

is  not  notice,  116 

Middlesex  and  other  counties.    See  Beoisteation. 
registry  of,  under  1  &  2  Vict.  c.  110. .  101 
re-registration,  Stat.  2  &  3  Vict.  c.  11,  s.  4.  .102 
registration  in  C.  P.  could  not  be  vacated  in  Chancery,  ib. 
registration  of  writ,  104 
relation  to  first  day  of  term  remedied,  98 
release  of,  158 

when  part  only  released,  tb. 
Stat.  22  &  23  Vict.  c.  35,  ib. 
reviving,  143,  72 
rules  in  coYnmon  law,  have  the  effect  of. 

See  Obdees  &o.,  havinq  Foeoe  of  Judgments. 
sale  or  foreclosure,  67 
satisfaction  of,  1 58 

Stat.  23  &  24  Vict.  c.  115. .  159 
satisfied  judgment, 

how  used  by  mortgagee  for  tacking,  887,  933 
scire  facias ,  148 

Jud.  Act,  motion  substituted  for,  143,  9 

members  of  companies,  still  in  force  r.,  149 
search,  117 

sequestration  upon.    See  Sequesteation. 
shares,  how  judgments  charged  on,  84 
solicitor's  lien,  priority  of,  over,  none,  920 
Statute  of  Frauds,  52,  98,  138 
Statute  of  Limitations,  986,  94 
Statutes  of  Mortmain,  56,  71 
summary  of  the  law  of,  119 
surplus  of  rents  in  receiver's  hands,  1095 

action  by  judgment  creditor  for,  t^. 
tacking.     See  Tackinq,  1426 

term  in  law,  relation  of  judgment  to  first  day  of,  98 
time  for  enforcing, 

by  charging  order  six  months,  82 

only  after  a  year,  imder  1  &  2  Vict.  c.  110,  ,61 

protection  in  interval,  67 

within  three  months  under  23  &  24  Vict.  c.  3d.  ,69 
*  time  of  entering  up  judgment,'  meaning  of,  58 
trust  for  sale,  how  lar  sale  moneys  bound  by,  54,  61 
trust  estates,  how  far  bound, 

under  Statute  of  Frauds,  58 
„      1  &  2  Vict.  c.  110.. 59 
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trust  term  taken  in  execution, 

under  Statute  of  Frauds,  52 
„      1  &2  Vict.  c.  110.. 60 
trustees,  order  against,  registered  as  judgment,  77 
yendor,  53 

unpaid  purchase-money,  55,  63 
voluntary,  48 
warrant  of  attorney,  176 

„  „        in  insolyency,  133 

Winding-up  Acts,  124 — 7 
year,  execution  within,  61,  70 

JUDGMENTS  EXTENSION  ACTS,  105 

JUDICATUEE  ACT, 

administration  of  insolvent  estate,  205,  445,  1110 

assignment  of  debts,  555 

attachment  of  debts,  162 — 7.    See  Attachment  of  Debts. 

auditd  quereldy  proceedings  by,  abolished,  144 

charging  order,  86 

contingent  liabilities,  205 

deceased  insolvent,  205,  444 — 7,  1110 

entry  of  judgment,  99 

execution  of  judgments,  140 

interpleader,  556—7 

lien,  payment  into  Court,  685 

mortgagor's  powers,  781 

notice,  allegation  of,  940 

trustees  representing  cestuis  que  trust,  1098,  1161 

Winding  up,  444 — 7 

writs,  142 

JUDICIAL  SEPAEATION  OF  HUSBAND  AND  WIFE,  230 

JUMSDICTION, 

Court  of  Chancery  and  Court  of  Bankruptcy,  424 

JUST  ALLOWANCES, 

to  mortgagee,  815,  71,  6 

KING.    See  Ceoww. 

KENGSTON-UPON-HULL, 

Land  Eegistry  Act,  1862.  .92 
Land  Transfer  Act,  1875.  .93 
registration  of  deeds  and  wills,  89 
„  „   judgments,  100 

LANCASTER,  PALATINATE  COURT  OF, 
judgments,  decrees,  and  orders  in,  79 
registration  and  re-registration  of  judgments,  103 
Trustee  Act,  826 

LAND, 

could  not  at  common  law  have  been  taken  in  execution  for  debt, 

6,46. 
but  only  the  growing  profits  by  writ  of  levari  facias^  46 
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LAND  REGISTRY  ACT,  1862.  .92 
certificate  of  incumbrance,  ib. 
deposit  of  land  certificate,  35 1 
Kingston-upon-Hull,  effect  in,  92 
Middlesex,  effect  in,  ib. 
priorities,  how  settled  under,  114 
register  of  mortgages,  92 
York,  effect  in,  ib. 

LAND  TAX, 

Land  Tax  Redemption  Acts,  1244 

Lands  CI.  Cons.  Act  investment,  1253 

redemption  by  mortgagee,  867 

remainderman,  1182 

tenant  in  tail  of  two  estates,  714 

LAND  TRANSFER  ACT,  1875.  .93 
deposit  of, 

land  certificate,  351 

office  copy  of  registered  lease,  ib. 
entry  into  possession  by  proprietor  of  registered  charge,  748 
local  reg^is^es,  effect  of,  on,  93 
priorities  according  to  registry,  114 
provisions  in,  93 — 6 
sale  under  power,  290 
stamp  on  deposit.  731 

LANDS  CLAUSES  CONSOLIDATION  ACT, 
costs  of  applications  under,  1254 
incumbrances,  discharge  of,  1253 
investment  of, 

compensation  money,  ib. 
purchase  money  in  buildings, 

Re  LyttorCs  Settled  Estates,  W.  N.  1884 . .  193, 
Pearson,  J. 
land  tax — ^redemption,  i^. 

redemption  of  mortgages  by  the  company,  1188,  1253 
superfluous  lands,  74 

LAPSED  DEVISE, 

order  of  application  for  payment  of  mortgage,  1062 

LEASE,  LEASEHOLDS,  AND  LESSEE, 

action  for  mense  profits  by  mortgagee,  773 
assignment, 

mortgage  by,  265 
restraint  on,  88,  174 
assignment  and  underlease  by  way  of  mortgage  when  bad,  266 
assignee — ^mortgagee  liable  to  covenants  though  not  in  pos* 

session,  265 
attornment,  1212 
bankruptcy,  269 

disclaimer  by  trustee,  «i.,  439 — 41 
trustee  no  right  to  indemnity  against  covenants, 
269,  429 
comparative  advantages  of  mortgage  by  underlease  and  by 

assignment,  266 
Conveyancing  Act,  1881 ..  781 
covenant  not  to  assign,  88,  174 

sale  in  bankruptcy  notwithstanding,  429 
covenants  with  mortgagor,  effect  of,  784 
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LEASE,  LEASEHOLDS,  AND  LESSEE— con^wiwei. 
ooyenants  before  entry, 

liability  of  mortgagee  to,  when,  265 
liability  ceases  on  assig^nment,  266 
Crown's  extent  subject  to  the  rent,  184 
depositary  of  lease  not  liable  to  covenants,  349 
determination  of  title  of  mortgagor,  783 
disclaimer  in  bankruptcy,  269 
distress  by  mortgagor  in  name  of  mortgagee,  780 

under  Jud.  Act  in  his  own  name,  781 
ecclesiastical,  374 
estoppel— lease  by,  787,  809 
eviction  by  title  paramount,  783 
eviction  by  mortgagee,  789,  90 
execution  r.  leaseholds.     See  Execution. 
fixtures,  pass  by  mortgage  of  lease,  though  not  named,  490 
forfeiture  for  non-payment  of  rent, 

mortgagee,  how  affected,  264,  815 

mortgagee  has  six  months  to  redeem,  857 

Stat.  4  Geo.  11.  c.  28,  ib. 
goodwill  follows  mortgage  of,  268 
indemnity  on  assignment  of, 

trustee  in  bankruptcy  not  entitled  to,  269 
insurance  against  fire,  ih. 
investment  in  leaseholds,  328 
judgments,  when  a  charge  on  leaseholds,  64 

tmder  old  law,  52,  4 
loan  of  money,  lease  for,  when  impeachable,  358,  808,  1195 
merger — benefit  of  covenants  on,  787 
mortgage  of  leaseholds,  264 

covenants  in  statutory  mortgages,  249 
mortgage  by  way  of  lease,  358,  808,  1195 
mortgagee,  lease  by.     See  Mobtoagee,  1365 
mortgagor,  lease  by.    See  Mobtqaoee,  ih, 
option  to  purchase,  311,  1123 

'personal  estate  and  effects'  pass  mortgage  of  leasehold,  270 
redemption  by  lessee,  777,  1165 
renewal  of — 

covenant  to  pay  remains  after,  269 

covenant  as  to  expenses  of,  267 

equity  of  redemption  attaches  to  renewed  lease,  267 

expense  of  renewal  allowed,  207,  795 

fine  paid  out  of  general  estate,  1023 

interest  on  expenses,  1199 

mortgage  debt  charged  on  renewed  lease,  268 

mortgagee  may  renew,  267 

„  cannot  release  right  of  renewal,  268 

„  not  bound  to  renew,  267 

„  when  liable,  802 

renewable  leasehold,  mortgage  of,  267 

security  by  renewal  at  an  under  value,  358 

solicitor's  lien  subject  to,  268 

tenant  for  life,  mortgagee  of,  802 
rent  reserved  to  mortgagor  belongs  to  mortgagee,  785 
reversion,  declaration  of  trust  of,  265 

„         sale  of,  under  Cranworth's  Act,  284 
right  of  entry, 

not  reserved  to  stranger,  788 
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LEASE,  LEABEHOLDS,  AND  'LESSEB-^coniinued. 
Bale  in  bankruptcy,  269 
solicitor's  lien, 

renewed  lease  prior  to,  268 
specific  bequest  of,  1029 

specific  peiformance  of  agreement  by  mortgagor  to  lease,  774 
spirit  license,  renewed,  follows  mortgage,  268 
surrender  by  mortgagor  does  not  affect  mortgagee,  269 
terms,  execution  on,  139 
title  deeds,  delivery  of,  on  mortgage,  270 
imderlease,  mortgage  by,  266 
underlease  by  mortgagor,  269 
Welsh  mortgage,  lease  in  nature  of,  858 

LEGACY, 

ademption  of  legacy  of  mortgage,  1133 

annuity  charged  on  land  has  no  priority  from  registration,  90—1 

assent  of  executor  to,  309 

charge  of,  on  realty,  1033 

charging  order  on  interest  of  legatee,  87 

contribution  to  debts,  458,  1040 

costs,  lien  on,  for,  466 

Crown,  legacy  lapsing  to,  254 

exoneration  &om  debt,  when.   See  Paymeztt  of  Mobtgage  Debt, 
1383 

interest  on,  947,  8 

judgments  when  a  charge  on,  64 

legacy  duty  on  portions,  306 

lapsed,  liable  to  charges  under  will,  1039 

limitation  of  action  for,  983 

marshalling  assets  in  favour  of  legatee,  458,  1040,  57,  64 

mixed  residue, 

charge  on,  1036 

mortgaged  estate, 

right  of  legatee  to  go  against,  1057 

mortgagee,  when  liable  to  charge  of,  314 

realty,  when  charged  with,  1033 

redemption  action  by  legatee,  when,  1160 

refunding  by  legatee, 

deterioration  by  neglect  of  mortgagee,  saves,  1201 

residuary  legatee, 

indemnity  against  calls  by,  1023 

residue,  charge  of,  on  realty,  1033 

set-off,  between  debt  and  legacy,  309,  683 

specific  legacy, 

contribution  to  debts,  1042 

devise  of  land,  Mahle  pari  passu  with,  458,  1042,  58 
leaseholds,  fines  paid  out  of  residue,  1023 
mortgaged,  legatee  takes  it  cum  oner e,  when,  1040,  61 
redemption  of  charge  on,  out  of  personalty,  1022 
shares — ^legatee  entitled  to  be  indemnified  from  future 
caUfi  out  of  personalty,  1022,  3 

LEGAL  ESTATE, 

foreclosure  must  be  represented,  1087,  90 
notice,  legal  estate  in  a  third  person  is  notice,  845 
priority  by  getting  in.     /ye*  Prioetty,  1390 
tacking.     See  Tacking,  1427 

LETTER  OF  ATTOENET.    See  Powee  of  Attoeney. 
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LEVARI  FACIAS, 

none  in  any  oivil  proceeding,  46 

LICENCE  TO  DI8TEAIN,  243,  756 

UEN,  GENEEALLT,  655—87 
accountant,  657 
agent's,  681 
agistment,  656 

annuitant  on  house  devised,  has  lien  on  insurance  of  it,  473 
annuitant  on  a  reversionary  fund, 

when  purchase  set  aside,  684 
assignment  of  lien,  453 
auctioneer  has  no,  656 
bailor  with  inconsistent  rights,  656 
balances  on  different  accounts,  657 
bankers,  659 
bankruptcy,  690 

lien  by  deposit  not  affected,  553,  67 
bills  given,  672 
bleachers,  658 

^(md^cftf  possessor,  lien  of,  469 
breach  of  trust,  463 

lien  on  improper  securities,  ib, 
broker,  659 
cargoes,  666,  834,  918 
carriers,  659 

Ceylon,  possession  not  necessary  to  a  lien,  473 
charity  moneys — ^purchase  with,  465 
chattels,  on,  different  from  lien  on  land,  459 
colliery  profits  of  subsequent  years,  465 
commissioner  for  taking  acknowledgments  of  married  women, 

699 
common  law,  655 

company's  lien  v.  shareholders,  680 
composition  deed,  how  affects,  685 

extinguishment  of  debt,  th, 

reservation  of  rights  v.  surety,  686 

surety,  how  affe^d,  ib, 
conflict  of  laws,  664 
consignee  of  goods,  666 
consignee  of  West  India  Estate,  470 
conveyancer,  certificated,  656 
contract  for,  658 
contract  unperformed,  474 
covenant  to  charge  lands,  460 
covenant  to  settle  lands,  ih. 
covenants  indefinite  create  no  lien,  464 
credit  given,  672 

debtor's  agreement  to  sell  lands  for  payment  of  debts,  462 
delivery  for  special  purpose,  689 
devisee's  lien  for  debt  due  to  him,  468 
dyers,  659 
execution,  goods  subject  to  lien  cannot  be  taken  in,  146, 671 

without  first  satisfying  the  lien,  671 
execution  r.  chattel  destroys  lien,  ib, 
expenditure  on  another's  property,  no  lien  for,  460 
factors,  662 


^ 
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LIEN,  GENERALLY— continued. 
freight  of  ship,  665 
general  balance,  657 
general  principle  of,  655 
general  or  specific,  ib. 
Heir,  lien  for  debt  due  to  hiniy  468 
borses  at  livery,  656 
improyements,  469 

estimated,  bow,  th. 

statutes,  468 

tenant  for  Ufe,  467 
inconsistent  rigbts,  656 

incumbrance  discbarged  by  tenant  for  life,  712,  1182 
innkeeper,  660 

Stat. 41  &  42  Yict.c.  38.. 661 
insurance, 

annuitant  bas  lien  on  insurance  on  bouse  cbai^d  with 
annuity,  473 

lien  of  insurers  on  property  or  value  recovered,  681 

lien  for  premiums,  wben,  560,  682 
loint-owners,  469 

Joint-tenant,  ib. 
ud.  Act— payment  into  court,  685 
labour  done — common  law  lien,  656 
lacbes,  effect  of,  683 
land  tax  redeemed,  468 
legacy,  lien  for  costs,  466 
lost,  wben,  671 

lunatic,  of  personalty  on  realty  of,  240 
manager  of  West  India  Estates,  471 
maritime  lien.     See  Maritime  Lien. 
marsballing,  458 

mining  property,  not  allowed,  119? 
packers,  659 

part  delivery  destroys,  wbetber,  460,  664 
part  payment,  672 
partners,  679 

against  creditors  of  firm,  wben,  679,  80 

on  bankruptcy  of  otber  partners,  679 

on  dissolution  of  partnership,  680 

rescinding  for  fraud,  on,  ib, 
parting  witb  subject  of  lien,  662,  71 
payment  into  Court  does  not  affect,  685 
possession  essential  for  lieu  on  goods,  663 
preservation  of  chattel,  668 
property  in,  657 
racers  in  bands  of  trainer,  656 
railway,  lien  on  implements  of  contractor,  658 

consignments  for  carriage,  658,  82 
redemption  of  property  subject  to,  685 
remainderman  on  estate  of  tenant  for  life, 

for  not  keeping  down  interest,  465 
repossession  of  chattel,  656,  60 
reversion,  on,  lien  of  tenant  for  life  for  excess  of  interest  beyond 

rents,  954 
sale,  to  enforce^  671 
salvage,  665,  7 
security  ousts,  473,  664,  84,  704 
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LIEN,  GENEEALLY— con/mwtfrf. 

separate  accounts  cannot  be  set  o£P,  660 

nor  private  v,  trust  account,  ib. 
settled  property, 

abstraction  or  breach  of  trust  of,  464 

persons  interested  in,  t^. 

purchase  with  settlement  money,  465 

tenant  for  life  purchasing  property  with  trust  moneys, 

464—5 
„        „         increasing  settled  moneys,  465 
shares  in  a  company,  680 
sheriff  cannot  seize,  146,  671 
shifting,  658 
ships,  664—71 

coUision,  lien  on,  670 

consignee's  lien,  666' 

contribution  from  part  owners,  469 

demurrage,  no  lien  on  cargo  for,  666 

freight.  Hen  for,  ib. 

general  average,  t^. 

maritime  lien,  667 

master's  wages,  668 

part  owners,  665 

salvage,  665,  7 

ship-owner,  for  hire  of  vessel,  665 

vendor,  none,  664 
ship-owner,  665 
shipping  agent,  663 
shipwright,  656,  68 
solicitor.     See  Souoitob,  1416 
special  pleader,  656 
specific  lien,  t^. 

claim  of  general  balance,  whether  waives,  657 
specific  security  inconsistent  with,  destroys,  473,  664,  84,  704 
Statute  of  Limitations,  669 
stoppage  in  transitu^  672 — 7.     See  Stoppage  in  Transittt,  1428 

agreement  for  a  lien  does  not  prevent,  677 
superseded,  when,  685 
tacking,  specific  or  general,  878 

tenant  under  agreement  which  goes  off,  lien  for  outlay,  469 
tenant  in  common,  468 
tenant  for  life, 

improvements,  when,  467 — 8 

incumbrances  paid  off  by,  713,  1182 

purchasing  property  with  trust  moneys,  465 

redemption  of  land  tax,  468 

remainderman's  lien  v.,  465 

settlement  moneys  increased  by,  ib, 
third  parties'  rights,  how  affected,  663 
trade  carried  on  in  a  party's  name,  681 
trustees, 

business  carried  on,  463 

for  expenses,  462 

third  person  lending  to  trustee  has  no  lien,  463 

when  trustees  have  a  lien  on  the  fund,  839 
trust  moneys, 

on  property  bought  with,  463 
underwriters,  on  sum  recovered  for  damage,  681 


^ 


1348  ixDEx. 

LTEN,  GtENERAlLY— continued. 
usage  of  trade,  659 
vendor  of  goods  has  no  lien,  459 
waiver  of,  685 
warehouse  ohai^^,  663 
West  India  estate,  on,  for  supplies,  470 — 3 

consignee  of  owner,  470 
of  court,  472 

specific  security  ousts  lien,  473 
wharfinger,  663 

Stat.  25  ft  26  Yict.  c.  63,  ib. 
wharf  owner,  ib. 


LIEN  OF  VENDOB  OF  LAND, 

agent  of  vendor,  setting  off  private  debt  against,  453 

annuity,  sale  for,  whether  lien  lost,  454 

assignment  of,  by  parol,  none,  453 

assignment  of,  witn  deposit  of  title  deeds,  453 

banxruptcy,  sale  in,  429 

bill  of  exchange  for  purchase-money  does  not  rebut,  453 

bond  and  mortgage  for  purchase-money,  rebnt,  ib, 

chattels,  lien  on,  differs  from,  459 

company  purchasing, 

consideration  being  shares  and  bonds  of  oo.,  458 
collateral  securities  cannot  be  enforced  at  same  time,  459 
covenant,  451 

deposit  of  title  deeds  to  third  party  subsequently,  455,  6 
devise  of  land  afterwards  sold  does  not  pass  lien,  449 
express  charge  with  personal  security,  451 
husband  completing  wife's  contract,  449 
iUegal  contract — ^no  lien,  450 
improvements,  advances  by  vendor  for,  ib. 
instalments,  459 

marshalling,  how  affects,  458,  1058 
mortgage  of  purchase-money  with  vendor's  consent,  459 
mortgage  of  other  lands  for  purchase-money,  rebuts,  452 
mortgagee  from  vendee  without  notice,  451 
mortgagee   reconveying  without  being  paid,  has   a   simiLar 

lien,  449 
mortgagee,  when  vendor,  450 
notice,  450 

parol  assignment  of,  453 

payment  by  vendee  and  contract  broken  off,  449 
personal  estate  not  within  rule,  459 
personal  security  does  not  rebut,  451 
preference  over  subsequent  equitable  incumbrances,  456 
purchase  intended  as  a  trust,  455 
purchaser  with  notice  bound  by,  450 
railway  company,  lien  against,  457 

costs,  none  for,  ib. 

remedy  v.,  ib. 

rent  charge  waives,  t^. 

shares  and  debentures,  458 
registry  county,  450 
securities  taken  waive,  when,  451 — 5 
security  of  a  surety  rebuts,  453 
tenancy  of  vendee  at  a  rent  does  not  rebut,  ib. 
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LIEN  OF  VENDOE  OF  JAND— continued. 

third  person  advancing  pnrchase-money,  449 

trustees  of  the  purchase-money  suffered  to  retain  it,  455 

trust  money,  when  purchase-money  is,  453 

vendor's  lien,  448 

vendee's  lien  on  contract  broken  off  after  payment,  449, 

purchase-money  ear-marked,  450 
vendee  tenant  at  a  rent,  453 
volunteer  bound  by,  450 
who  bound  by,  ib. 

LIMITATIONS  (STATUTES  OF), 
absence  beyond  seas,  1001 
acknowledgment  before  statute,  1008 — 10 
acknowledgment, 

after  possession  by  mortgagee  for  20  years,  1010 
expiration  of  time,  1007,  10 

as  to  interest,  985 

„    foreclosure,  986,  95 
„     redemption,  1010 — 4 
acknowledgment  of  debt, 

affidavit,  1013 

agent,  1014 

answer,  998 

co-devisee,  996 

letter,  1013 

mortgage  for  unascertained  balance,  997 

mortgagee  tenant  for  life,  ib. 

parol  evidence  of  amount,  ib. 

persons  jointly  interested,  ih. 

recital,  997,  1014 

surety,  997 

tenant  for  life,  996 

trustee  for  sale,  ib. « 

what  is  a  good,  997 — 9 

by  whom,  t^. 
action  to  recover  land,  adverse  possession, 

between  two  persons  claimiDg  the  equity  of  redemption; 
1005 

mistake,  1012 

mortgagor's  possession  is  not  adverse,  989 
annuity,  989,  98 

arrears  of,  983 
arrears  of  interest,  980 — 99 
attorney  preparing  insufficient  security,  705 
bond  debt,  995 

canal  company,  mortgage  by,  982 
charge  of  debts  by  will  bars,  203,  992 

not  as  to  personalty,  ib, 
charge  on  real  estate, 

bond  debts  not  included  in,  989 

not  a  trust,  991 
co-debtor,  1000 
collateral  security,  whilst  principal  in  force,  996 

no  action  after  12  years,  987 
colonial  real  estate,  charge  on, 

not  within  English  statute,  983 
concealed  fraud,  1006 
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LIMITATIONS  (STATUTES  OF)— continued, 
conflict  of  laws,  907 
conBtructiye  trusts,  992,  1006 

contribution — none  after  neglect  to  plead  statute,  989 
covenant,  995 

none  after  12  years,  987 
creditor's  suit — effect  of  decree  in,  to  bar,  993 
debt  on  specialty,  995 
demurrer,  1006 

deposit  of  title  deeds  fraudulently  made,  354 
devisee  charged  with  legacy,  991 
disabilities,  1001,  15 

foreclosure,  i^. 

married  woman,  1002 

redemption,  1015 
divided  part,  1011 
double  cnaracter,  1004 

equitable  tenant  for  life  and  remainderman,  ih. 
equity  of  redemption,  adverse  possession  between  claimants 

of,  1005 
equity  followed  analogy  of  law,  1003 
express  trust,  990,  1005 

cases  under  3  &  4  Wm.  IV.  o.  27,  s.  25,  ib. 

charge  is  not,  991 

Jud.  Act,  ib» 

Stat.  37  &  38  Vict.  c.  57.  .993 

vendor  and  purchaser,  992 
foreclosure,  986—1002 

ejectment  after,  987 

extinguishment  of  right,  1007 
foreclosure  suit, 

deposit  of  title  deeds,  354 

a  suit  to  recover  money  within  sect.  40 , ,  989 
fraud,  939,  1006 

purchaser  for  value  without  notice  protected,  939 

not  if  his  agent  cognizant  of  the  fraud,  ib. 
husband  and  wife,  1012 

implied  or  constructive  trusts — effect  of,  992,  1006. 
*  incumbrancer,' 

in  proviso  to  sect.  42 . .  984 
interest,  when  barred,  980—99 

annuity,  983 

acknowledgment,  985 

canal  co.,  982 

colony,  983 

conflict  between  ch.  27  and  ch.  42.  .981 

conflict  of  laws,  983 

express  trust,  982 

heir— tacking  t?.,  882,  982 

'  incumbrancer '  within  proviso,  984 

J'udgments,  983 
egacy,  ib. 

money  *  charged  on  land,'  ib. 

redemption  and  foreclosure  suits,  equally  applies,  981 
*  rent,'  983 

reversionary  interest,  984 
Stat.  3  &  4  Wm.  IV.  c.  27,  s.  42. . 980—4 
„  „  c.  42,  s.  3.. 981 


INDEX.  1351 

LIMITATIONS  (STATUTES  0¥)-eonltnued, 
interest,  when  barred — continued, 

'  suit/  984 

time  from  wliich  the  six  years  run,  985 

tolls,  982 
irredeemable,  1009 
Jamaica,  983 
joint  contractors,  1000 
judgment,  986,  94 

as  to  personal  estate,  994 

interest,  983 

revival,  994 
laches,  991,  1002 
legacy,  983 
lien,  986 

lien  of  solicitor,  699,  704 
limit  reduced  to  twelve  years,  987 
Married  Women's  Property  Act,  effect  of,  1002 
marshalling,  989,  1060 
Mercantile  Law  Amendment  Act,  1000 
merger,  statute  does  not  run,  717 
more  than  one  mortgagor,  1010 

mortgagee,  ib. 
mortgage,  986 

mortgagee  tenant  for  life,  997 
mortgagee  in  possession, 

purchasing  life  interest,  1004,  12 
mortgagor,  when  barred,  1010 

not  tenant  at  will  under  stat.,  756 
negligence,  991,  1002 
part  of  estate  held  by  mortgagor,  1011 
part  payment,  999 
payment, 

foreclosure,  995 

by  co-contractor,  1000 

Stat.  19  &  20  Vict.  c.  97,  ib. 

by  trustee,  ib, 

person  in  double  character,  ib, 
payment  of  interest  by  agent,  995 

co-devisee,  996 
devisee,  tb, 
dowress,  ib, 
receiver,  997 
stranger,  996 
surety,  ib, 
tenant  for  life,  ib, 
personalty  and  realty, 

debt  may  be  barred  v.  one  and  not  the  other,  999 
pleadings  must  set  up,  1006 
possession  of  mortgagor  not  adverse,  989 
possession  of  co-owner  of  equity  of  redemption,  1005 
purchaser  from  mortgagor  and  mortg^agee, 

is  a  purchaser  claiming  imder  the  mortgage,  988 
receipt  of  profits,  995 

receiver  is  an  '  agent '  within  sect.  40 . .  998 
receiver  in  possession, 

prevents  statute  running,  when,  998,  1008 
recognizance,  986 
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LIMITATIONS  (STATUTES  01^)— continued. 
recovery  of  land  or  rent  barred  by,  987 
rectory  impropriate,  383 
redemption,  986—1002 
remainderman,  equitable,  1004 
remainderman  in  tail,  ib, 
*  rent,'  988 
reversionary  interests,  984 

foreclosure,  989 
right  of  repurchase^  not  within,  1012 
solicitor, 

answerable  fd^  deficient  security,  705 
continuous  employment,  statute  does  not  apply,  704 
lien  of,  not  affected  by,  699,  704 
negligence,  when  statute  runs,  705 
when  account  barred  against,  ib. 
specialty,  995 
stale  demand,  991,  1002 
Statutes : 

21  Jac.  I.  c  16..  999 
9  Geo.  IV.  c.  14.. 997 
3  &  4Wm.iy.  c.  27,  s.  24.  .1005 

8.  25.. 982,  92,  1005 
s.  28..  1010 
„      s.  42.. 980 
„  „      c.  42,  s.  3.. 981 

7  Wm.  IV.  &  1  Vict.  c.  28.  ,987 
19&20    „     c.  97..  1000 
37&38     „     c.  57.. 993 
suits  for  recovery  of  land,  988 

rent,  ib, 
suits  for  recovery  of  money,  984 
prevent  time  running,  993 
surety,  996,  7 

tacking,  how  affected  by,  as  to  arrears  of  interest,  882,  982 
tenant, 

payment  of  interest  by,  996,  7 
tenant  in  common,  when  mortgagee  is,  997 
tenant  for  life  and  remainderman,  1005 
tenant  for  life, 

mortgagee  tenant  for  life,  996,  1004,  12 
paying  off  a  charge,  717 
payment  of  interest  by,  996 
tenant  in  tail,  1014 
time  runs  from  accrual  of  right,  984 
time  once  begun  continues  to  run,  1001 
tithes,  383,  4 
toUs — mortgage  of,  982 
trust, 

old  law,  982,  1005 
Jud.  Act,  992,  1006 
Stat.  37  &  38  Vict.  c.  57.  .993 
trust  or  charge,  whether,  991 

trust  of  real  estate  for  payment  of  debts  prevents  statute, 
203,  992 
not  of  personal  estate,  ib, 
debts  barred  not  revived  by,  203 
Welsh  mortgages,  1009 
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LIQUIDATION, 

B.  A.  1883.. 623 

distress,  131 

execution  of  judgments,  124—6,  131 

execution  above  20/..  .131 

UQUIDATION  ACT,  1868..  1084 
foreclosure  under,  ih, 

» 

LIS  PENDENS,  862—5 

appeal  not  a  continuation  of,  863 

cnarge,  creates  no,  ib, 

co-defendants  protected  by  doctrine  of,  ih, 

counties  palatine  courts,  862 

notice  under  old  law,  ib, 

not  under  new  law  unless  registered,  wlien,  i^. 

Stat.    2&    3  Vict.  c.  11,  t^. 

30&31     „     c.  47.. 864 
time  from  which  it  takes  effect,  t^. 
vacating  registration,  ib, 

LLOYD'S  BONDS,  390,  8 

LOAN, 

implies  a  debt,  1,  803 

LOCKE  KING'S  ACT,  1016—20 
*  contrary  intention,'  1018 
copyholds  within,  1017 
crown,  t^. 

'  debts'  do  not  include  mortgage  debts,  1018 
deposit  of  title  deeds  within,  1017 
direction  for  payment  of  debts,  1018 
heir,  when  not  within  Act,  1017 
leaseholds,  1019 

lien  of  vendor  for  purchase-money,  ib. 
mortgage  debt  primarily  charged  on  the  mortgage  premises, 

1016 
mortgagee's  rights  preserved,  ib. 
real  and  personal  estate  in  one  mortgage,  1017 
Statutes : 

17&18  Vict.  c.  113..  1016 

30&31     „     c.  69..  1019 

40  &  41     „     c.  34,  ib. 
what  wills  and  documents  not  within,  1016 

LOED  CEANWORTH'S  ACT, 
23&24  Vict.  c.  145.. 284 

LOED  MATOE'S  COTJET,  161.    See  Attachment  of  Debt. 
administration  of  assets,  priority,  123,  62 
corporation  not  within,  161 
debtor  dead,  ib. 

fund  not  reached  hands  of  trustee,  843 
judgment  not  required,  161 

jurisdiction  of,  ib.  ^ 

removal  of  judgments  from,  81 
surrender  of  defendant  in  prison,  161 
C. — VOL.  II.  R  R 
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LOED  OP  MANOE,  260 

LOED  ST.  LEONAEDS'  ACT,  291 

LOSS, 

bilb,  816 

destruction  of  subject,  819 

mstruments  and  title  deeds,  816 

LUNATIC, 

allowance  to  remainderman,  241 

mortgage  of,  ib, 
bankrupt,  241 

building,  charge  for,  for  benefit  of  personal  estate,  240 
charge  on  realty  paid  ofF  out  of  personalty  recouped,  239 

kept  alive,  240 
committee, 

cannot  incumber  estate,  ih, 

execution  of  lease  by,  241 
contingent  interest,  821 
contract  invalidated,  when,  1102 
conversion  of  lands  of,  240,  715 
cost  of  re-conveyance,  828,  69 
costs,  how  provided  for,  240,  828 
cost  of  commission  out  of  real  estate  of  deceased,  202 
death  of,  money  raised  after,  tb, 
equity  between  representatives,  none,  715 
expenditure  on  estate,  240 
foreclosure,  1102 

investment  on  real  security,  when,  240,  1 
incumbrances,  discharge  of,  240 — 1 
jurisdiction  under  Jud.  Act,  t&. 

„  in  chancery  or  lunacy,  822 

lease  by  committee,  241 
lunacy  contested,  1102 
married  woman,  240 
.  master  in  lunacy, 

proposals  respecting  person  and  property,  241 
merger,  716 
mortgage  for  debts,  240 
„         paid  off,  239 
mortgagee,  760 

not  found  so  by  inquisition,  822 
partition,  241 

proposcJs  respecting  person  and  property,  241 
redemption  by  committee,  1167 
remainderman,  241 
repairs,  240 

sale  for  payment  of  debts,  240 
Statutes : 

1  Wm.  IV.  c.  65.. 202 

16  &  17  Vict.  c.  70.. 239 

25  &  26     „  c.  86,  ib, 

stop  order,  839 
tenant  in  tail,  with  immediate  reversion  in  fee,  241 

„  mortgage  of  estate  of,  240 

Trustee  Acts,  821 

costs  of  proceediogs  under,  828 

when  order  in  lunacy  or  Chancery  Division,  822 
vesting  order,  821 
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MACHINEEY, 

Bill  of  Sale  Act,  523 
substituted  in  a  mortgage,  482 

MAINTENANCE, 

mortgages  and  trusts  for,  296,  7 
champerty.     See  Champerty. 
corpus,  out  of,  when,  298 

MALENS'  ACT,  217 

MAN,  ISLE  OF, 

a  home  port,  633 
Loans  Act,  1248 

MANAGER, 

railway  suits,  appointed  in,  when,  393,  1216 
receiver,  how  diners  from,  1216 

MANDAMUS, 

registration  of  judgment,  102 

mortgage  v,  company,  404 

MARITIME  LIEN,  667 
collision,  670 
foreign  ships,  on,  667 
jurisdiction  under  Act  1861 .  .669 
master's  wage,  668 
no  lien  tmtil  suit,  670 
Stat.    3  &    4  Vi6t.  c.  65 . .  668 

7  &    8     „     c.  112,  8.  16.. 669 
24  &  25     ,,     c.  10,  ih, 
supplies  to  British  and  colonial  ships,  670 

MARKETABLE  SECURITY, 
stamp,  738 

MARRIAGE  BROCAGE,  979 

MARRIED  WOMAN.    See  Husband  and  Wife. 

MARRIED  WOMEN'S  PROPERTY  ACTS.  See  Husband  and  Wife, 
1326 

MARSHALLING, 

administration  suit, 

mortgagee  proving  for  whole  debt,  445,  1067,  1110 
appointees  under  power,  when,  1004 
bankruptcy, 

does  not  prevent,  1063 
charities,  1070 

consolidation  of  mortgages,  1063 
contribution,  1060 

mortgaged  estates,  ih, 
copyhold,  between  freehold  and,  before  3  &  4  Wm.  IV.  c.  104, 

1065,  6 
covenant  against  incumbrances,  1063 
crown  exhausting  pledge,  1057 
descended  estates  exonerate  devised  estates,  1038,  58 
devised  estates  for  payment  of  debts  exonerate 

descended  estates,  ib, 

not  specifically  devised  charged  with  debts,  %b, 

R  R  2 
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deTisees  imier  <r,  between,  1037- 

diffei«nt  estates  diarged  with  distinct  moTtgagee,  1060 

distress,  between  chattels  martgaged  and  not,  1065 

estates  charged  with  debts,  1039,  60 
,,       devised  in  trust  to  pay  debts,  1039 

lisctor,  613 

freehold  and  copyhold  descending  diffeientlj,  1061 

general  ivle,  lOoT 

heir  and  derisee,  between,  1038,  58 

husband  and  wife,  1052,  3 

judcrment  creditorss  1063 

landlord,  mortgagee  marghAlling  r.,  1065 

lapsed  shares,  1062 

legacies  charged  on  two  mortgaged  estates,  lift. 

legacies,  of,  when  creditors  exhaust  the  personalty,  1058,  64 

legacies,  pecuniazy,  458,  1040 

l^al  and  equitable  assets,  36 — II 

legatee  of  mortgaged  estate  takes  it  cvai  onere,  1040,  61 

lien,  458 

mixed  fund,  1036 

mortgaged  and  unmortgaged  estates,  between,  1061 

mortgagees  and  two  funds,  1057 

mortgages  on  separate  estates,  1040,  60 

paraphernalia  of  widow,  1058 

payment  of  mortgage  money. 

See  Patmext  of  Mobtoaoe  Mokey,  1383 
pecuniaiy  legatees,  1040 

against  heir,  1058 

„      realty  charged  with  debts,  ib, 
„      specific  legatees,  1059 
„      vendor's  lien,  1058 
before  residuaiy  devisees,  1059 
pledge,  1058 
portions,  1062,  4 

powers  of  appointment— estates  subject  to,  1064 
principle  of,  1057 

principal  and  collateral  securities,  1037 
residuaiy  personalty,  1058 
residuaiy  devisee,  1041,  2,  1059 
residuaiy  devises,  specific,  1041,  59 

residuary  realty,  specific  devises  and  bequests />ar»/>a««ti,  1041,  58 
settled  and  unsotded  estates,  between,  1063,  4 
specific  legatees  and  devisees,  between,  458,  1041,  58 
specific  legatees  and  mortgaged  personalty,  between,  1059 
Statute  of  Limitations, 

how  affects,  989 
no  extension  of  time  by,  1060 
Stat.  3  &  4  WiU.  IV.  c.  104,  how  affects,  1045,  65 
surety,  husband  and  wife,  1052,  3 
subsequent  incumbrancers,  how  affected  by,  1063 
vendor's  lien,  458,  1058,  60 
volunteers,  1063,  4,  8 

unsettled  property  marshalled,  ti. 

MASTER  OF  SHIP.    See  Ship,  1413 

MAXIMS, 

Modus  et  concentio  vincunt  legem,  15 
Pendente  lite,  nihil  innovetur,  1098 
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MAXIMS — con  tinned. 

Qui  prior  est  in  tempore,  potior  est  injure,  42,  405 
Quicguid  solvitur,  solvitur  secundUm  modum  recipientis,  1224 
Transit  in  rem  judicatam,  704,  8 
Vigilantihus  non  dormientibus  suhveniunt  leges,  115 

MEBCANTILE  AMENDMENT  ACT,  1000 

MEEOHANT  SHIPPING  ACTS,  618.    See  Ship. 

MEEGER  OF  SECUEITIES  AND  CHARGES, 
assi^ment  in  trust  prevents,  715 
bond  paid  off  by  tenant  for  life,  712 
bond  creditor  taking  a 

substituted  bond  from  the  executor,  707 
charges  paid  off  must  be  kept  alive,  710 
co-extensive,  securities  must  bo,  708 
collateral  security,  no  merger,  707 

contingent  mesne  estates  between  life  estate  and  remainder,  713 
covenant  merjp^es  simple  contract,  708 
declaration  of  intention  to  keep  alive,  714 
evidence  of  intention,  714,  6,  7 
infant 

portionist  becoming  tenant  in  fee,  716 

tenant  in  tail,  713 
interest  different,  709 
joint  and  separate  bond,  707,  9 
Jud.  Act,  717 

judgment  creditor  of  tenant  for  life  in  his  place,  713 
keeping  alive  charge,  710,  1 

what  acts  sufficient,  716 
legacy  duty  payable  notwithstanding  merger,  715 
lower  security  merged  by  higher,  707 
lunatic  tenant  in  fee,  714 
„  „  tail,  ih. 

mortgagee  purchasing  equity  of  redemption,  710 
parol  evidence,  717 
presumption  of  merger, 

when  arises,  714 

may  be  rebutted,  ib, 
probate  duty  payable  notwithstanding  merger,  715 
real  and  personal  representatives,  no  equity  between,  ib. 
second  seciirity  on  same  fund,  708 
simple  contract  merged  in  covenant,  ib. 
smaller  sum,  security  for,  not  satisfaction  of  larger  sum,  1251 
Statute  of  Limitations,  717 
substituted  bond  of  executor, 

devise  for  payment  of  debts  does  not  keep  old  bond 
alive,  708 
succession  duty  paid  off  by  tenant  for  life,  712 
surety,  how  affected  by,  ib. 
tenants  in  common,  717 
tenant  for  life  paying  off  charge,  712 

presumption  may  be  rebutted,  ib. 

contingent  mesne  estates,  713 

Statute  of  Limitations,  717 
tenant  in  fee  paying  off  charge,  714 


IKS 

MERGER  OF  SBCUBITIES  AND  CRASGES-^tmUmmO. 
tenant  m  t&il  psTrng  off  diaige.  713 

„  „    in  faint,  i^. 

y,  ,y    Imuitif,  a. 

Tamlaum  T.  SUtrr,  710 


tram^ii  im  mm  jm^ieaiamL,  principle  of,  708 
troAtee  interp-tsed,  no  merger,  709 
nzuon  of  f»re  and  charge  in  same  person,  a  merger,  712 
unless  CJiitrauT  |  I^inlj  for  his  on  boiefit,  ib. 

METEOPOLrrAX  BUILDrSG  ACT.  877 


Land  RegistzT  Act,  1862. .92 
Land  Transfer  Act,  1 S75 . .  93 
registration  of  deeds  and  wHLs,  89 
registration  of  judgments,  100 

MINES  AND  MINERALS, 

Con&nnation  of  Sales  Act,  1083 

how  far  mortgagee  con  open,  1198 

improTements  in,  815 

mortgagee  in  possession,  1198 

receiver,  79o 

sale  bv  mortgagee  of  mines  withoat  the  surface,  and  rice  tend^ 

1083 
tenant  in  common,  suit  bv  mortgagee  r.,  795,  1198 

MISREPEESENTATION, 

married  woman,  liability  of  separate  estate  for,  220,  7 
priority  lost  by,  921 

MIXED  FUND,  1036 

MONTH, 

calendar,  274,  1 107 

Stat.  13  &  14  Yict.  c.  21.. 274 

MORTGAGE, 

absolute  conreyance, 

when  treated  as  a  mortgage,  22 

whether  can  be  conyerted  into  mortgage  by  subsequent 
agreement,  28 

with  separate  defeasance,  242 
acceptance  of  smaller  sum  in  satisfaction,  23 
ademption  of  legacy  of,  1 133 
adyowsons.     See  Aivowsoxs. 
after-acquired  property,  of,  481 — 5 
agreement  for,  how  far  enforced,  211 
appointment,  mortgage  by, 

redemption  follows  old  uses,  42,  1171 
assignments  of.     See  Assignment  of  Mortgages. 
bankruptcy.     See  BAXKBrpiCY. 

benefit  building  societies.     See  Bexeftt  BuiLDiirG  Societibs. 
Bills  of  Sale  Acts.    See  Bills  of  Sale  Acts. 
bond,  mortgage  with,  unusual,  1 258 

„     mortg^e  of,  553 
b^'e  agreements  illegal,  1 9 

calling  in  mortg^e  money,  coyenant  as  to  not,  755 
capture  of  ship  mortgaged,  820 
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MOETGAGE— con/iVitt«rf. 

cargo  not  on  board,  mortgage  of,  484 

cliattelB,  after-acquired,  481 

chattels  personal,  mortgage  of,  475 — 80.     See  Chattels,  1281 

chose  in  action,  552 

cliurcli  livings,  370 — 2 

clandestine,  408 — 10 

collateral  advantages  cannot  be  obtained,  16 

collateral  securities,  248.     See  Ooliatebal  Secitbities. 

colonial  lands,  1073 

common  law,  5 

companies.    See  Bailwat. 

conditions  in,  8 

mortage  an  estate  on  condition,  7 

restrictive  of  redemption,  void,  16 
conditional  purchase  distinguished  from,  20 
conditional  satisfaction  of,  23 
conditional  settlement  treated  as  a,  22 
consolidation  of  mortgages, 

bankruptcy,  908 

Bills  of  Sale  Act,  909 

cases  in  which  consolidation  not  applicable,  ib. 

Conv.  Act,  1881.. 915 

devisees  boimd  by,  904 

different  nature  of  securities,  909 

distinct  shares  mortgaged  after  equity  of  redemption 
spHt,  911 

dowress,  904 

equitable  securities,  907 

equities  of  redemption  in  different  persons,  904 

foredosure  as  well  as  redemption  applies  to,  906 

heir  bound  by,  904 

judgment  creditors  entitled  to  consolidate,  910 

leg^  securities,  not  limited  to,  907 

mortgage  of  equity  of  redemption,  904 

mortgage  of  second  estate  subsequent  to  puisne  mort- 
gages, 905 

mortgage  at  an  end,  906 

mortgagee  having  a  mortgage  on  two  estates  and  a 
second  mortgage  on  one  on^,  909 

mortgagor  cannot  enforce  the  rule,  910 

notice,  effect  of,  907 

parties,  909 

person  mixed  up  in  one  security  only,  911 

power,  sale  under,  908 

purchaser  of  equity  of  redemption,  904 

result  of  the  cases,  912 

Stat.  7Geo.  n.  c.  20..909 

44  &  45  Vict.  c.  41  (Conv.  Act,  1881).  .915 

summary,  913 

surety,  911 

tacking  distinguished  from,  902 

tenant  for  life  against  remainderman,  911 

transferee  of  the  two  mortgages  entitled  to  consolidate, 
903 

trustees  of  Ins.  Co. — mortgages  in  different,  908 

union  of  securities  before  or  after  union  of  equities  of 
redemption,  905 
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MOETGAGE— con/»»««rf.  . 

contract  for  puicliase  at  time  of  loan,  20 
contributory,  245 

oonyersion  into  absolute  fee  by  mortgagee,  1122 
oopybolde,  of.    See  Copyholds. 
coyenant,  mortgage  without,  1,  17,  803,  941,  1022 
coyenants  in,  245,  61 

statutory  mortgage,  249 
custom  of  London,  mortgage  in  fee,  personal  estate,  1123 
debentures.    See  Railway. 
debenture  stock,  397,  1247 

debt,  the  principal,  mortgage  the  aocessoiy,  719,  866 
debts,  of,  552—5 

debts,  mortgage  for  payment  of,  310 
defeasible  purchase  distinguished  from,  24 
defective  conveyance  by,  359 — 68 
definition  of,  1 

deposit  of  title-deeds,  339 — 51.    See  Deposit  of  Title  Deeds. 
derivative,  1093,  1161,  78 
destruction  of  subject  of,  819 
devisee  trustee  for  executor,  1121 

except  after  a  release  of  the  equity  of  redemption,  1122 
devisee  charged  with  debts  and  legacies,  mortgage  by,  313 
dower  of  wife  of  mortgage,  when,  1123 
equitable  jurisdiction,  growth  of,  15 
equitable  lien  on  land,  448 — 74 

equitable  mortgage,  336 — 8.    See  Equitable  Mobtqage. 
equity  of  redemption,  mortgage  of,  42 
evidence  of  amount  due,  1101 
exceptions  to,  209,  1 1 
executors, 

entitled  to,  1122 

heir  of  mortgagee  is  trustee  for,  1021 

land  belongs  to,  whether  in  case  of  release  or  irredeem- 
able, 1021—3 

mortgages  by,  309,  14.     See  Execdtoks. 
expectancies,  485 
factors,  by,  611 — 4 

feme  covert.     See  Httsbaot)  and  Wipe. 
fixtures,  486 — 92.     See  Fixtuees. 
floating  balance,  mortgage  for,  820 
foreclosure  changes  it  into  real  estate,  1037 
fraudulent.     See  Bankkuft,  1268 
freeholds,  of,  242—51 
freight,  634 

fund  for  payment  of,  1021 — 56 
further  advances  for,  897 
future  calls,  394 
„      chattels,  481 
„      payments,  484 
heir,  trustee  for  executor,  1121 
immoral  securities,  973 
Incumbered  Estates  Court,  473 
interest.    See  Intebest,  1333 
inventory  to,  489 

irredeemable  by  evidence  of  title,  29 
irredeemable,  cannot  be,  16 
judgments  a  charge  on  mortgage  d,ebt,  64 
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MOETGAGE— co«/tnii«(/. 

Statute  18  &  19  Vict.  c.  15.  ,64 

22  &  23     y,     c.  22,  ib. 

23  &  24     „     c.  38,  ib. 
keeping  on  foot,  710 

Land  Kegistry  Act,  1862..  92,  114 

Land  Transfer  Act,  1875.  .93,  114 

leaseholds,  of,  264—70 

'  legal  mortgage '  means  first  mortgage,  212 

liens  on  landed  estate,  448 — 74 

loan  implied  by,  17,  803 

Locke  King's  Act,  1016—20 

lunatics,  estates  of,  240 

married  woman.     See  Husbakd  and  Wife,  1327 

Mercliant  Shipping  Act,  618 

misdescription  of  premises,  338 

mortgage  money  and  land,  to  whom  belong,  1121 — 3 

Mortmain  Act,  370 

mortuum  vadium,  6 

mutual,  mortgage  must  be,  17,  26 

quaiuor  pedibus  not  necessary,  ib. 
no  covenant  or  bond,  1,  17,  803,  941,  1022 
notice,  940.     See  Notice. 
'  once  a  mortgage  always  a  mortgage,'  16 
origin  of,  2 

payment  of,  8.    See  Payment  of  Moetoage  Debt. 
pensions  of,  209,  10,  1181 
personal  assets,  1121 

„       chattels,  of,  475—80 
pew  rents,  of,  375 
pledge.     See  Pledge. 

policy  of  assurance,  558.    See  Policy  of  Assurance. 
portions,  for,  293—306 
powers  of  charging,  316 — 7 

powers  of  sale  in,  271 — 92.     See  Sale,  Powee  of. 
power  of  attorney,  338,  616,  805 
power  to  mortgage,  317 
power  to  seize  future  chattels,  483 
pre-emption,  right  of,  20 
preliminary  expenses,  212 
principal,  interest  and  costs,  nothing  beyond,  16 
priority.     See  Priobity. 
property  which  cannot  be  mortgaged,  209 — 10. 
purchase  at  specific  sum, 

provision  for,  in,  invalid,  25 
railway.     See  Railway. 
receiver.    See  Beceiver. 
redemption  by  one,  when  payment  cannot  be  enforced  by  the 

other,  26 
registration.     See  Begistration. 
relative  estates  of  mortgagor  and  mortgagee,  745—57 
release  changes  mortgage  into  real  estate,  1107,  22 
retained  by  mortgagor,  344,  476 
sale.    See  Sale. 

second.    See  Second  Mortgagee. 
shares,  504,  5, 1252 
ships,  of,  618.     See  Ships,  1413 
simple  contract,  when,  1,  803 
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solicitor.    See  Solicttob. 

specialty,  if  bond  or  covenant,  803 

specific  performance  of,  agreement  for,  211 

stamps  on.    See  Stamps,  1419 

statutoiy,  249 

staying  proceedings  under  7  Geo.  11.  c.  20.  .762 — ^7. 

See  MoRTOAGOB. 
stock,  652^4 

stock  or  chattels,  475 — 80,  1180 
stolen  property,  936 
subjects  of  moiigage,  209 
exceptions,  t^. 
sub-mortgage  of,  553 
tacking,  866—901.     iS'e^  Tackiko. 
tenant  for  life,  938 
tenant  in  tail,  359 

tender  of  mortgage  money.     See  Tender. 
term  of  years  by,  243 
tolls,  329,  92,  1231—3 
transfer  of,  719.    See  Assignment  of  Mortgage. 

statutory,  251 
trust  funds,  852,  95 

trust  terms,  mortgages  under,  293 — 306 
trustees,  mortgages  by,  1125.     See  Trustees. 
Trustee  Act.    See  Trustee  Act. 
vtvum  vadium,  5 

Welsh  mortgages,  356 — 8,  1022 
West  Indies,  470—3 
will,  by,  42 

MOETGAGE  DEBENTUEE  ACTS,  1249 

MOETGAGE  AND  TEUST  ESTATES, 
usual  devise  of,  1138 

MOETGAGEE, 

acceptance  of  payment  without  suit,  1166 

account  of  rents  by,  796 

account  of  rents  from  mortgagor  not  entitled  to,  760 

accretions  to  security,  260,  640 

action  of  sale  by,  when  power  of  sale,  282,  874 

costs  of,  t^. 
administration  suit,  798,  1115 

costs  in  priority,  t^. 

Jud.Act,  205,  445,  1110 

other  remedies,  not  prevented  by,  792 

proof  in,  1110 
administration  to  mortgagor,  1159 

advantage  beyond  principal,  interest,  and  costs  not  allowed,  16 
advowson,  no  right  to  present,  41,  373,  768,  813 
application  of  money,  when  bound  to  see  to,  310,  4 
appropriation  of  payments  by,  918, 1224 
'assign  the  debt,  mortgagee  can  be  compelled  to,  802,  1166 
assignment  of  leasehold,  not  compellable  to  take  legal,  349 
assignment  by,  7 1 9 — 25 

„         to  insolvent,  1206 
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assigns,  279 
attornment  to,  752,  75 

banker,  if  mortgagee,  cannot  claim  compound  interest,  944 
bankraptcjr, 

action  against  trustees  in,  for  fixtures  remoyed,  492 

permitting  mortgagor  bankrupt, 

to  use  incumbrance  against  trustee,  1201 
to  receive  rents,  tb. 

See  Bakkeuptoy. 
becomiufi^  mortgagor,  711,  2 
bidding  by,  not  afiowedto  conduct  sale,  1117 

effect  of  leave  to  bid,  431, 1 1 17 

mortgagee  trustee,  282 
bill  of  lading.     See  Bill  of  Laddto. 
bonus,  not  entitled  to,  812 

book  debt  not  payable  out  of  proceeds  of  sale,  883,  1206 
chattels,  action  for,  by  mortgagee  only  wben  a  right  of  posses- 
sion, 750 
church  living — ^mortgagee  cannot  present  to,  42,  373,  768,  813 
collateral  securities,  794,  1110 

cannot  proceed  on,  after  foreclosure,  1108 

can  after  sale  under  power  or  trust,  791 

cannot  be  severed  from  the  mortgage  debt,  794 
colonial  court,  cannot  foreclose  in,  after  decree  to  account  in 

England,  1073 
commission,  811 — 2 

auctioneer,  812 

Court  may  direct,  ib. 

custom  of  trade,  ib. 

mortgagee  solicitor  to  mortgagor,  745 

right  of  repurchase,  812 

smp  and  cargo,  on  sale  of,  ib. 

West  India  estate,  811 
compensation  for  slaves,  part  of  mortgage,  1050 
completion  of  mortgage — suit  for,  791 
consent  to  sale  by,  1074,  1116 
consignee,  471,  2 

contract  for  purchase,  may  join  in  setting  aside,  805 
conversion  from  mortgage  to  absolute  estate,  1122 
Conveyancing  Act,  1881, 

leases,  781 
copyhold.    See  Copyhold. 
costs.     See  Costs. 
County  Court  Act, 

summary  entry  by  mortgagee  in  case  of  tenancy,  751 
covenant  to  pay,  none  in  mortgage  deed,  803,  4 
crops  severed  belong  to  mortgagor,  761 
debt,  mortgagee  compelled  to  assign,  802,  1166 
deed  of  mortgage  retained  by  mortgagor,  344,  476 
defective  assurance  from  tenant  in  tail,  359 — 368 
deliveiy  up  of  title  deeds  on  redemption,  1184 

settlement  by  mortgagee,  1185 
derivative,  1093,  1161,  78 
deterioration  from  non-claim,  1201 
disabmties  of,  807—20 
disclaiming  parties,  799,  1096 

costs  of,  799 
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diecoreiy  in  aid  of  action,  818 
diBtress  on  tenant,  775 

„         „   mortgagor  for  interest,  756 
drainage — etatutable  powers,  796 

Stat.  8  &  9  Vict.  c.  56,  tJ. 
ejectment.    Set  EjEcncEnr. 
elegit.     See  Eleoit. 
entry  on  default,  789 

dietresB  for  rent  will  not  bar,  754 
equity  to  a  Bettlemcnt  binds,  215 
equity  of  redemption,  purchase  of,  by,  710 
escheat,  32,  43,  199.     See  Eschbat. 
estoppel,  782-^,  1158 

to  deny  mortgo^r's  title,  796,  1158 
evictioii  of  mortgagor  or  lessee  by,  789 
exchange,  consent  of  mortgagee,  upon,  758 
execution  on  judgment  after  contract  for  sale  by  mortgagee 
impoached  by  mortgagor,  793 


heir  of  mortgagee  is  trustee  for,  1221 

mortgage  by,  forhia  own  purposes,  311,  3 
extortion  by,  1176 

feme  covert  mortgagor,  a  trustee,  when,  826,  1080,  1125 
Une  by  mortgagor  did  not  bar,  605 
first  mortgagee, 

acceptance  of  payment  by,  from  subsequent  incum- 
brancer, 1166 

assignment  of  debt  by,  compellable,  802,  1166 

consent  to  a  sale,  1074,  1166 
fixtures,  action  for,  7S7 
floating  balance,  when  mortgage  to  secure,  820 

cannot  apply  sale  monies  to  general  account,  ih. 
foreclosure,  1071 — 1120;     5'ee  Fokecloscse. 
foreign  proceedings,  792 
forfeiture  of  lease  by  mortgagor,  effect  of,  242,  815,  859 

mortgagee  has  six  months  to  redeem,  B57 
fraudulent  conTeyance  set  aside, 

preferred  to  creditors,  592 
freight,  634 
former  advances,  898 

general  account,  cannot  apply  produce  of  sale  in  reduction  of, 
820 

ndwiU,  1075 
ring — first  mortgagee  not  appearing  at,  1165 — 6 
heir  of,  not  known,  or  no  heir,  244,  824.     See  larsTEE  Aotb, 
heir  of,  trustee  for  executor,  1121 — 2 
improvements, 

second  mortgagee,  815 
infant  heir  of,  822 
injunction  on  payment  into  Court,  1110 

„         mortgagee  unable  to  produce  gross  copy  of  act  of 

hypothecation,  793 
„        when  and  for  what  acts,  813 
inspection  of  title  deeds,  796,  818 
Cony.  Act,  1881.. 798 
exceptions,  797 
insurance,  poHcy  of,  804 
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inBurance,  premiums  barred  by  certificate  in  bankruptcy,  569 
insurance  (fire),  246 

Conv.  Act,  1881.. 285,  8 
interest, 

on  advances,  815,  78,  1199 

J  lower  of  distress  for,  756 
vance  and  joint  mortgagees,  280,  332,  1123 
death  of  one  before  payment,  332 

i'ast  allowances,  5,  814,  5,  7,  871,  6 
leeping  incumbrance  on  foot,  710 
laches,  1201 

land  tax  redeemed  by,  867 
Lands  Clauses  Act.    See  LAin>s  Clauses  Act. 
Land  Registry  Act,  1862.  .92 
Land  Transfer  Act.  1875.  .93,  748 
lease  and  leasehold, 

action  by  mortgagor  on  covenant  after  mortgage,  784 
action  by  mortgagee, 

for  mesne  profits  v.  lessee,  773 
as  reversioner,  746 
after  mortgage,  757 
before  mortgage,  ib, 
Conv.  Act,  1881.. 781 
covenants  by  lessee, 

with  mortgagor,  784 
with  mortgagee  and  mortgagor,  ib, 
eviction  by  mortgagee,  771 
mortgagee, 

lease  by,  alone,  808 
may  confirm  tenancy,  777 
mortgager  cannot  bind  mortgagee  by  lease,  775 
mortgagor  and  mortgagee,  joint  lease  by,  784 
mortgagor  to  mortgagee,  807 
payment  of  rent  to  mortgagee  under  mistake,  776 
remedy  of  lessee  ».  mortgagor  on  eviction,  774 
rent,  to  whom  belongs,  784 
specific  performance  by  lessee  t».  mortgagor,  774 
tenancy,  how  created, 

between  mortgagee  and  tenant,  777 

„        mortgagor  and  mortgagee,  754 — 6 
trespass,  no  action  by  mortgagee  till  entry,  750 
legal  assignment  of  leasehold,  not  compelled  to  take,  349 
legal  estate  on  death  of  mortgagee  may  be  passed  by  executor, 
when,  244,  829,  1155 
Stat.  37  &  38  Vict.  c.  78,  ib, 
Conv.  Act,  1881.. 244 
legal  estate  may  be  got  in  by, 

after  decree  for  redemption,  801 

„  „      to  settle  priorities,  not,  889,  90 

after  tender,  801 
pendente  lite,  889 
legal  nghts  of,  789 
legatees  refunding,  1201 
licence,  1075 
life  estate, 

purchasing,  must  keep  down  interest  out  of  rents, 
810,  951 


1366  INDEX. 

UORTQkGtlEE— continued. 

LimitationB,  Statate  of.    See  Limitations,  Statute  of. 

Lord  Cranwortli's  Act,  284 

Lord  St.  Leonards'  Act,  291 

loss  from  acts  of,  810 

loss  of  title  deeds,  816.    See  Titlb  Deeds. 

lunacy  of,  costs  occasioned  bj,  828 

mala  fides  of,  personally  responsible,  1200 

marshalling  r.  landlord,  1065 

mesne  profits,  action  for,  against  lessee,  773 

mine, 

account  for  share  in,  without  dissolution,  795 
improyements  in,  815 
sale  of,  separate  from  surface,  1083 
misconduct  or  mismanagement  of,  810,  1200 
mortgagee  in  possession, 

accountable  for  profits,  796 

accounts  refused  by,  no  costs  to  hearing,  872 

acts    prejudicing    subsequent    incumbrancers,    1109, 

1201 
actual  yalue,  when  liable  for,  796,  1195 
agent,  possession  as  agent  of  mortgagor,  1195 
afiowancesto,  796,  1197 
annual  accounts  not  rendered,  1195 
annual  profits,  money  charged  on, 
mortgagee  must  account,  810 
assignment  by,  809 
attornment  clause, 

mortgagee  in  possession  from,  as  to  subsequent 
incumbrancers,  1190 
bills  of  exchange  dishonoured  after  receipt  given,  1194 

are  no  receipts,  ib. 
carrying  on  account  after  certificate,  1200 
commission,  811 
costs.     See  Oosts. 
debts  not  levied  for,  810 
decree,  sums  received  after,  1209 
devisee  of  mortgagee,  1198 

not  charged  with  rents  received  by  devisor,  ib, 
elegit  creditors.     See  Elegit. 
emblements,  772,  89 

1  &2  Vict.  c.  110.. 50 
estate  for  life  purchased  by,  810,  954 
execution,  refusal  to  take  out,  810 
expenditure  for  occupation,  814 
expenses.     See  Costs. 

forfeiture,  possession  taken  under,  and  not  as  mort- 
gagee, 1190 
„        permitted  by  mortgagee,  1201 
improvements,  814, 1199 
Incimibered  Estates  Ck)urt,  473 
inquiry  whether  in  possession,  1118 
insurance  premiums — ^fire,  246,  876 
interest, 

if  mortgagee  paid  off,  charged  with,  1193 

on  advances,  815,  78,  1199 

on  interest,  950 

not  reserved  by  decree,  1194 
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mortgagee  in  possession — continued. 
interest — continued, 

though  not  in  possession,  1194 
when  mortgagee  satisfied  pending  suit,  1195 
interest,  rate  of,  1194 

interference,  what,  not  sufficient  to  charge,  1190 
judgment  creditors,  when  treated  as,  58,  1189 

iust  allowances,  814,  5,  7,  871,  6 
eases,  1191,  1201 
mala  fides  of  mortgagee,  1200 
mines,  1198 

mixing  up  of  characters,  872, 1196 
negligence,  1190, 1201 
occupation  rent,  1194 
paid  in  full,  charged  interest,  1193 

when  action  filed,  ih. 
part,  in  possession  of,  1191 
pawnee,  now  far  accounts  for  profits,  649 
payments,  what  allowed.     See  Costs. 
peimitting  mortgagor  to  receive  proceeds  of  sale,  1201 

„  „  rents,  1191,  1201 

personal  trouble,  cannot  charge  for,  795,  811 
possession  of  mortgagee  must  be  shown,  1190 

„  „  in  another  character,  ih, 

profits — ^notice  by  mortgagor  that  more  may  be  made, 

1202 
quarries,  1198 
^t/a«»  mortgagee,  1196 

receipts  of  others,  responsible  for,  when,  1189 
receiver, 

rent  in  hands  of,  1193 

when  mortgagee  in  possession  as,  1195 

when  allowed  expense  of,  1197 

mortgagee  not  in  possession  by,  1215 
renewing  leases,  267,  8 

allowance  for  fines,  867 

mortgagor  cannot  be  compelled  to  renew,  267 
rent,  at  what  rate  charged,  1197,  1202 
rent(9  and  profits, 

accounted  for  by,  720 

after  assignment,  when,  720,  1206 

between  certificate  and  time  for  payment,  1200 

permitting  mortgagor  to  receive  aiter  possession 
taken,  1201 
repairs,  814,  1199 
rests, 

account  how  taken,  1191,  6,  7 

application  between  dates  of  rests,  1196 

arrear  of  interest,  1192 

directions  for,  ih, 

form  of  decree,  1196 

further  consideration,  on,  ih, 

interest  in  arrear,  1 1 92 

occupation  rent,  within  principle  of,  when,  1194 

payment  in  full,  t^. 

pleadings  must  show  ground,  ih. 

receipts  at  irregular  periods,  e.g,^  toIlF|  1200 
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mortgagee  ia  possession — continued. 
rests — contin  ued, 

second  suit,  where  rests  directed  in  former  suit, 

1192 
taken,  how,  1196 

usury,  effect  of  repeal  of  law  of,  ib. 
retainer  of  mortgage  deed  by  mortgagor,  344,  476 
ships,  1203.     See  Ships. 
statutory  mortgage,  249 
subsequent  incumbrancers  bound  by  accounts,  when, 

1204 
tenants,  mortgagee's  position  with  regard  to,  1202 
„        mortgagee  preyenting  mortgagor  from  eject- 
ing, 1201 
tenant  in  common,  1198 
tenant  for  life,  when  mortgagee  is,  he  is  not  accountable 

as,  1190 
title  deeds  lost  by  mortgagee.     See  Title  Dkeds. 
tolls,  1200 

trustee  mortgagee,  when  not  liable  as,  1202 
unfinished  buildings,  1191 
waste,  813 
wilful  default, 

no  ground  laid  for,  1189 
proceeds  of  sale,  ib. 
solicitor  receiying  rents  as  agent,  ib. 
mortgagor, 

whether  tenant  to  mortgagee,  745 — 9 
neglect  in  levying  execution,  810 

after  execution  taken  out,  810,'  1221 
notice  to  pay  rents,  776 

,,  mortgage  debt,  1174 

out  of  jurisdiction — ^Trustee  Act,  822 
parliament,  vote  for,  796,  809 
part-owner  of  equity  of  redemption,  1 1 79 
partition,  1180 

payment,  entitled  to  full  rights  till,  801 
payment  into  court,  1110 
personal  chattels,  475 — 80 
poor  law,  settlement  under,  796 
portions  out  of  annual  profits — ^permitting  tenant  for  L'fe  to 

receive  rents,  810 
possession,  foreclosure  or  sale  without  right  to,  1107 
power  of  distress  for  interest,  756 
power  of  attorney  by  way  of  security,  338,  616,  805 
power  of  sale.     See  Sale. 
priority.     See  Priority. 
privileges  of,  789—806 

production  of  bills  of  exchange  and  promissory  notes,  797 
production  of  title  deeds  by  mortgagee,  796,  818 

administration  suit  of  mortgagee's  estate,  798 
fraud,  797 

lease  and  no  counterpart,  ib. 
not  compelled  by  mortgagor,  generally,  796 
lien  applies  to,  797 
when  particulars  must  be  given,  798 
prodf  ^n  administration  suit,  445,  1110 
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proof  in  bankruptcy,  416 — 23 

winding  up,  445 
purchase  by  mortgagee, 

contract  for,  at  time  of  loan,  20 

resale  after,  wben,  432 

deposit  must  be  paid,  %h. 
purchase  of  equity  of  redemption  by,  21,  55,  1122 

when  set  aside,  802 
purchaser  pro  tanto  under  Stat.  27  Eliz.  c.  4 . .  590 
receiver  by  court.     See  Receiveb  by  Court. 
receiver  by  deed.     See  Receiveb  Appointed  by  Parties. 
reconveyance — ^when  bills  in  payment  of  debt  dishonoured,  802 
reconveyance  of  estate  by  mortgagee, 

bond  cannot  be  enforced  if  mortgagee  unable  to  re- 
convey,  794 
relative  estates  of  mortgagor  and  mortgagee,  745 — 57 
release  by,  does  not  bind  mortgagor,  268,  811 
remedies,  all,  may  be  pursued  at  once,  790,  1109 

exceptions,  792 
renewable  leaseholds, 

mortgagee  of  tenant  for  life  bound  to  renew  out  of 
rents,  802 

mortgagee  alone  cannot  release  right  of  renewal,  268 

renewed  lease  subject  to  mortgage,  267 
„  „  redemption,  268 

renewal  of  lease  by,  267 

costs  of,  268,  795 
rents  received  by  receiver  before  possession  of,  761 
rent-charge,  757 
repairs  by,  814,  1199 
restoration  of  mortgage  property,  810 
restrictions  on,  807^20 
reversioner,  actions  by,  as,  746 
right  of  action  not  lost  by  estate  becoming  absolute  by  forfeiture, 

804 
right  of  pre-emption,  20 
ssde  in  Court, 

conduct  of,  430 
sale,  and  permitting  mortgagor  to  receive  port  of  purchase- 
money  against  second  incumbrancer,  1201 
second  mortgagee.     See  Second  Mortgagee,  1409 
settlement  under  poor  law,  796 
settlement  of  mortgage  debt,  869,  1185 
several  suits  by,  791 

severance  of  debt  from  mortgage  property,  794 
ship.     See  Ship. 
solicitor, 

mortgagee  solicitor  to  mortgagor,  276,  819,  930 
statutory  powers, 

Ix)rd  Cranworth's  Act,  284 

Lord  St.  Leonards'  Act,  291 

Conveyancing  Act,  1881 .  .285—90 
stock  of,  652 
stop  order,  801,  870 

deeds  in  Court,  839 

mortgagee  of  reversion  not  entitled  to,  %h, 
sub-mortgagee,  791, 1087 
c. — VOL.  II.  8  s 
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MOETGAGEE— con/f««e</. 
surety.    See  Suebty. 
staying  proceedings  under  7  Oeo.  U.  o.  20.  ,762 — 8 

See  MoBTOAOOB,  1372 
tenants, 

prior  to  mortgage,  774 

subsequent  to  mortgage,  775 

notice  to  pay  rents,  effect  of,  ib. 

payment  of  rent  to  mortgagee,  ib. 
tenant  from  year  to  year,  771 
tenant  for  life.    See  Tenant  fob  Life. 
tenant  in  tail, 

bankruptcy,  confirmation  of  defectiye  assurance  on, 
364 

coyenant  for  furtber  assurance  by,  t%. 
tender  and  refusal,  874,  961 
title  deeds.    See  Title  Deeds. 

delivery  on  assignment,  722 

mortgagee  entitled  to,  against  mortgagor,  926 

mortgagee  no  rigbt  to  show,  818 
toUs,  392,  1231—3 
trade  name,  771 

trustee  for  mortgagor,  bow  far,  757 
Trustee  Legal  Estate  Acts.    See  Tbustee  Acts. 
use  and  occupation,  775 
Vendor  and  I^urcbaser  Act,  1155 
voluntary  conveyance, 

mortgagee  entitled  before  creditors  setting  aside,  592 
vote,  796,  809 

West  Lidian  estate,  470^3,  811 
writ  of  summons  specially  indorsed,  754 

MOETGAGOR, 

accountable  for  rents, 

not,  760—2 

tbougb  receiver  appointed,  761 
acfaiowledgment  of  mortgage  debt  in  another  deed, 

implied  covenant  to  pay,  788 
advowson — mortgagor  may  present  to,  42,  373,  768 
agreement  for  lease, 

mortgagor  cannot  be  compelled  to  redeem,  774 
allowing  mortgagee  to  act  as  owner,  722,  1160 
application  of  trust  money, 

seeing  to,  when  mortgage  in  trust,  1124,  5 
articles  consumable,  right  to  use,  649 
assignee  of  reversion,  786 

Stat.  8  &  9  Vict.  c.  106.  .787 
assignee  of  mortgagee, 

mortgagor  not  bound  by  settlement  of  accoimts  between 
mortgagee  and,  719 

nor  by  their  conversion  of  interest  into  principal,  t3.,  943 
assigns  of  mortgagor,  806 
attornment  clause,  752 

rent  made  up  partly  of  principal,  753 

rent  exorbitant,  ih, 

separate  attornments  of  two  mortgagors,  755 
bankrupt.     See  Bankbtjpt. 
chattels,  of.    See  Chattels. 
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MOETGAGOR— con/inw«rf. 

clandestino  mortgages,  408 
concealed  incmnbrances,  ib. 
consignee — crops  in  liands  of,  761 
copyhold,  of,  253 — 263.    See  Copyholds. 
courts  may  be  held  by,  759 
covenants  with  mortgagor  by  lessee,  784 
covenant  to  pay  when  implied,  788 
covenant  for  further  assurance, 

release  of  equity  of  redemption  cannot  be  called  for 
under,  30 
covenant  in  joint  lease,  784 
delivery  of  deeds  to,  on  redemption,  1184 
director  of  company, 

qualification  not  lost  by  equitable  mortgage  of  shareSi 
760 
disabilities  of,  770—88 
elegit — ^whether  interest  of   mortgagor  in  possession  can  be 

taken  under,  748 
emblements — no  right  to,  772 
estoppel,  782,  3 

lease  by,  809 

mortgagor  estopped  to  dispute  mortgagee's  title,  782, 
1158 

mortgagee  estopped  to  dispute  mortgagor's  title,  796 

purchaser,  &c.,  under  mortgagor,  782 
eviction  of,  by  mortgagee,  771 
exchange  of  lands  under  statute,  758 
executors  of,  1114 
felon,  45,  1085 
fine  or  recovery  of, 

mortgagee  not  barred  by,  805 

mortgagee  let  in  by,  359 
furniture  not  included  in  mortgage, 

apportionment  of  rent  when  mortgagee  distrains,  788 
income  tax,  769 
inspection  of  documents,  796,  8 

Conv.  Act,  1881.. 798 

J*oint  lease  by  mortgagee  and,  784 
'ud.  Act, 

anomalous  position  of  mortgagor  and  tenantsbefore,  779 

powers  of  mortgagor  under,  780 
lease  andleasehold.    See  Mobtgagee,  1365 
manor,  mortgagor  may  hold  courts,  759 
mortgage  not  to  be  called  in  for  a  given  time,  covenant  for,  755 

effect  of  winding  up  on,  clause,  399 
partial  interest,  1166 
permitting  the  mortgagee  to  deal  with  the  premises  as  his  own, 

722,  1160 
personating,  936 

possession  may  be  taken  at  any  time  by  mortgagee,  789 
power  of  distress,  756 
privileges  of,  759 — 69 
proviso  for  mortgagor  to  remain  in  possession  imtil  default,  749 

mortgage  of  chattels,  effect  in,  750 

reputed  owner,  497,  8 

tenancy  at  wiU  created,  750 

ss2 
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MOETGAGOE— con^inMtf(/. 
receiver, 

mortgagor  is  not,  for  mortgagee,  761 
recognition  of  tenancy, 

receipt  of  interest  is  not,  754 

nor  distress  for  interest  under  power,  tb. 
redemise  to,  243 
redemption,     ^^ee  Eedeicftion. 
restrictions  and  disabilities  of,  770 — 88 
retention  of  deed  by,  344,  476 
riffht  of  entry  cannot  be  reserved  to  mortgagor,  738 
scuvage  money,  769 
set-off  by,  1181 

settlement  under  poor  laws,  760 
ship,  of.     See  Ship. 
solicitor  concealing  his  charge,  930 
specific  performance  of  agreement  for  lease  by,  774 
staying  proceeding  under  7  Geo.  2,  c.  20.  .762 — 8 

admission  of  debt,  767 

contract  by  mortgagor  to  seU  to  mortgagee,  765 

costs,  767 

covenant  within  Act,  765 

dispute  of  right  to  redeem,  t^. 

enlargement  of  time,  768 

equity  had  jurisdiction  before  statute,  764 

interest,  766 

opposition  of  mortgagee,  ib, 

reconveyance,  765 

subsequent  mortgagee,  766 

tacking,  ib, 
.    tenant  in  possession,  ib. 
Statute  of  Limitations,  756.    See  LmiTATioxs,  Statute  of. 
Statutes : 

7Geo.  n.  c.  20.. 762—8 

1  Wm.  IV.  c.  47..1080 

2  &  3  Vict.  c.  60,  ib. 
11  &12„    c.  87,  ti. 

tenant  at  sufferance,  when,  75 1 
tenancy  at  will,  when,  750 

determination  of,  ib. 
tenant  in  tail, 

recovery  by,  let  in  mortgage,  359 
tenant  to  mortgagee,  754 

not  without  agreement,  748 

power  of  distress  or  distress  under  power  does  not 
make,  754 

receipt  of  rent  not  a  recognition  of  tenancy,  ib. 

nor  distress  for  interest,  754,  6 
tenant  from  year  to  year,  notice  to,  771 
timber,  injunction  v.  felling,  when,  770 
title  deeds  lost  by  mortgagee.    See  Title  Deeds. 
trust  money,  when  mortgagee  is  bound  to  see  to  application  of, 

331,  1124,  5 
trustee  of, 

advancing  monies  under  trust  deed,  769 
underlease  by,  passes  no  legal  title,  788 
voluntary  payments  by  trustee  or  agent,  has  benefit  of,  768 
vote  for  member  of  Parliament,  759 


INDEX.  1373 

UORTQAGtOR^continued. 

waste,  restrained  from,  771,  1033 
West  India  estate, 

crops  in  hands  of  consignee  belong  to,  761 
will  of,  mortgage  whether  a  revocation  of,  under  old  law,  33, 1 173 

MOETMAIN, 

accidental  mortgage  of  realty,  370 
apportionment  for  charity,  no,  372 
clause  of  redemption  not  a  condition, 
within  the  Mortmain  Act,  32 
debentures  and  shares  not  within  Act,  371 
hiring  rooms,  370 
judgment,  devise  of,  56,  71 
partnership  real  estate,  370 
police  rates,  charge  on,  371 
securities  within  acts,  ib. 

MORTUUM  VADIUM,  5,  6 

Welch  mortgage,  how  resembles,  6 

MUNICIPAL  COEPOEATION  ACTS,  1248 
mortgages  under,  ib, 

MUTUAL  CEEDIT,  423 


NEGLIGENCE, 

forgery  and  fraud,  91 
mortgagee,  1190,  1201 
priority  lost  by,  850,  1,  927 
solicitor  liable  for,  705 

NEQOCIABLE  SEOUEITIES, 
foreim  scrip,  398 
East  India  bonds,  542 
dividend  warrants,  ib, 

crossing,  1301 
notice  not  required  in  case  of,  835 

NEW  SOUTH  WALES, 

land  legal  assets  in,  202 

NO  COYENANT  OE  BOND, 

for  mortgage  debt,  1,  17,  803,  1022 

NOEMANS, 

mortgages  extinguished  in  time  of,  3,  4 

NOT  CATJiTNG  IN, 

covenant  not  to  call  in, 

for  a  given  time,  755 

NOTICE, 

absence  of  title  deeds  alone  is  not,  926 
act  of  bankruptcy,  861 
Act  of  Parliament,  ib, 
agent,  notice  to,  852 
annuity  not  inroUed,  112 

appointment  by  father  to  son  followed  by  conveyance  by  both, 
858 
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NOTICE— con^inMtfi. 

army  agents,  843 

assignee  with  notice  and  assignor  not,  and  vice  versd,  831 

assignees  of  incumbrances,  835 

assignment  of  fond,  833 

crown  how  affected  if  no  notice  to  trustees,  184 
assignment  of  chattels,  833 
assig^nment  of  mortgage, 

notice  should  be  given  to  mortgagor,  719 
Bank  of  England,  865 
bankruptcy.     See  Bankbuptcy,  1270 
bills  and  notes,  none  required,  835 
charge  of  debts  and  legacies,  200,  312,  4 
charp^e,  of,  833 
chanty, 

improvident  lease  of,  no  notice  to  underlessee,  845 
close  in  action,  833 

client,  whether  affected  with  notice  of  fraud  of  solicitor,  853 
collateral  equity, 

notice  of  proceedings  not  notice  of,  845 
companies,  notice  of  statute  under  which  formed,  859 
consolidation  of  securities,  907  * 

constructive,  j 

abstaining  from  inquiry,  845 

agent  in  S)rmer  transaction,  853  ^ 

direct  proof  of  no  notice,  845  ^ 

legal  estate  in  third  party,  tb, 

lessor's  title,  846 

negligence  when  question  turns  on,  846  j 

rignt  to  timber,  847 

solicitor's  liability,  854 — 5 

tenancy  of  estate,  846 

tenant  with  contract  to  purchase,  847 
contents  of,  865 
Conveyancing  Act,  1 882 . .  860 
counsel,  notice  to,  852 
court  rolls,  861 
covenant  to  settle  or  sell  lands, 

when  purchaser  bound  by  notice  of,  462 
covenants  in  original  lease, 

notice  to  underlessee  of,  846 

land  in  possession  of  derivative  lessee,  847 
crown's  extent,  184 
decrees  unregistered,  118,  862 
deed,  notice  of  deed  is  notice  of  its  contents,  855 

suspicious  circumstances  on,  856 
defective  conveyance, 

effect  of  notice  of  prior,  367 

second  mortgagee  purchasing  without  notice  of,  ib, 
delivery  of  bond,  &c.,  will  not  dispense  with,  834 
denial  of  notice  necessary,  whether  charged  in  claim  or  not,  898 
depositee  of  title  deeds, 

purchaser  wii^  notice  postponed  to,  345 

notice  implied  if  no  inquiry,  ib, 

unless  depositee  is  solicitor,  tb. 
derivative  interest  in  chose  in  action,  835 
derivative  lease,  847 
details  need  not  be  alleged  in  pleading,  940 
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directors  of  company,  844 
distringas,  836 
docketing  judgment, 

notice  of  undocketed  judgment  under  old  law,  99, 107,  8 

not  notice,  117 
draft,  no  notice  of  deed,  845 

East  India  bond,  notice  to  company  that  holder  no  title,  542 
entail,  inquiry  whether  spent,  859 
equitable  incumbrances  on  land, 

priority  by  notice  not  applicable  to,  406,  832 

notice  should  nevertheless  be  given,  832 
executor,  notice  of  fraud  of,  312 

„       „  assignment  or  charge  to,  834 
express  or  implied  or  statutory,  830 
express  notice,  what  is,  ib, 
false  statement  by  mortgagor,  851,  927 
father  and  son, 

appointment  by  father  to  son  not  notice  to  purchaser 
from  both  of  fraud,  858 
feme  covert,  843 
first  mortgage, 

notice  of,  is  notice  of  incumbrances  to  which  it  is  sub- 
ject, 858 
forgery,  936 
formal,  841 
fraud,  purged  by  absence  of  notice  in  the  purchaser,  724 

„      of  solicitor,  notice  to  client,  853 
Fraudulent  Devises  Acts — of  debts  immaterial,  200 
fund  in  Court.     See  Stop  Order. 
heir,  notice  of  wiU  in  dealings  with,  859 
husband  and  wife, 

purchaser  of  wife's  estate  from  husband  bound  to  in- 
quire if  marriage  articles  have  been  performed,  858 
infant,  to,  843 
inquiry,  834,  850,  929 

information  sufficient  to  put  upon  inquiry,  850 
instrument  untechnically  expressed,  849 
insurance,  559 

notice  to  members  ineffectual,  560 

Stat.  30  &  31  Vict.  c.  144.  .567,  835 
interest,  notice  to  stop,  959,  1175 
interest  in  lien  of,  275 
judgment,  of.     See  Jxtdgment,  1339 
'  knowledge '  and  'means  of  knowledge,'  844 
knowledfi^e  and  notice  whether  the  same,  610 
land,  assignment  of  interest  in,  not  affected  by  noticOi  406,  832 
lease  for  fives,  notice  to  lessor,  857 
legal  estate, 

after  payment,  but  before  completion,  865,  89 

at  time  of  getting  in,  865,  89,  934^ 

mortgagee  without  notice  getting  in,  916,  33 

outstanding,  933 
lessor's  title, 

notice  of  tenancy  is  not  notice  of,  847 
letter  posted  and  on  its  way,  538 

lien  for  outlay  on  another's  property — ^notice  excludes,  470 
lien  of  solicitor,  920 
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lis  pendens,  862 — 5.     See  Lib  Fkztdens. 
marriage  articles,  849 

Merchant  Shipping  Act — no  notice  of  trusts,  621 
mortgage,  to  pay  oflF,  1 1 74 
>  mortgagee  haying  notice,  but  not  assignee,  831 
mortgagee  in  possession,  notice  of  prior,  848  H 

mortgagee  purchasing  equity  of  redemption,  l\ 

without  notice  of  subsequent  judgments,  710 

with  notice  thereof,  t^.  \ 

mortgagee  permitting  mortgagor  to  receive  rents  with  notice 

of  other  incumbrancers,  1 103 
nature  and  conditions  of,  830  i 

negligence,  effect  of,  as,  846,  50,  1  I 

negodable  securities,  none  required,  835 
onus  of  proving,  on  whom,  834 
occupation  of  land,  846 

vendee's  right  to  compensation  not  affected  by  notice  >' 

of,  847.  '  I: 

notice  of  late,  ib, 
officers'  commissions,  sales  of,  843 
orders,  940 

partial  information,  844 

parties  themselves,  no  notice  required  between  the,  833 
partner, 

notice  to  one  notice  to  all,  835 

insurance  companies  not  within  rule,  ib. 
Paymiaster-General,  notice  to,  of  no  avail,  834 
plea  of  purchase  'without,  939 
possession  of  title  deeds, 

absence  of  deeds — mere,  not  sufficient,  848 

inquiry,  when  none,  849 

solicitor  in  possession  for  client,  848 
possession  of  client's  title  deeds  by  solicitor,  how  far  notice,  ib, 
possession  of  land,  notice  of  interest,  846 
possession  of  title  deeds,  848 — 52 
power,  of,  notice  of  all  that  concerns  it,  859 
power  of  sale,  notice  of  mortgage  is  notice  that  it  may  contain, 

857 
purchaser  having  notice,  but  not  vendor,  831 
purchaser  for  value  without,  935 
reason  of  rule,  in  case  of  unregistered  deeds,  112 
recital  or  reference,  855 
registration, 

conveyance,  between,  and  registration  immaterial,  113 

Counties,  notice  still  binding,  111 

England  and  Ireland,  difference  between,  114 — 6 

equivalent  to  registration  under  old  law,  108 

notice  must  be  clear,  113 

purchaser  or  mortgagee  not  bbund  to  search,  117 

registration  is  not  itself  notice,  116,  7,  861 

registered  deed  with  notice  of  unregistered  deed  post- 
poned, 115 

registered  deed  takes  up  unregistered  incumbrance  on 
its  back,  114,  6 

registered  in  C.  P.  but  not  in  County,  111 

search,  binding  to  extent  of,  117 

time,  at  what,  effectual,  113 
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registration, 

unregistered  judgment  in  C.  P.,  notice  of,  not  now 
binding,  109 

otherwise  under  old  law,  107,  8  ^ 

renewal  of  lease  and  lessors  different,  857 
reversionary  interests,  840 
search, 

notice  presumed  after,  117 

ConTeyancing  Act,  1882,  ib, 
secretary,  844 

not  when  a  party,  ib. 
settlement,  849,  57 

articles  untechnically  expressed,  849 
shares  of  company,  835 

notice  of  assignment  of,  ib, 
«hip, 

mortgage  reciting  assignment  of  freight,  857 
solicitor, 

both  parties,  solicitor  for,  853 

constructiye  notice  to,  854 

deposit  of  title  deeds  with,  not  notice,  345,  848 

employed  in  part  only  of  the  transaction,  855 

fraud  of,  852 

interval  between  transactions,  854 

lien,  on  policy,  920 

moitgagor  solicitor  of  mortgagee,  853 

notice  to  solicitor  is  notice  to  dient,  852,  3 

title  deeds  in  possession  of  solicitor  is  no  notice,  345, 
848 
Statutes : 

2&    3  Vict.  c.  11..  108,  9,  11 
3  &    4     „     c.  82,. 83,  109 

27&28     „     c.  112.. 70 
stop-order,  837 

notice  complete  before,  838 
'  subject  to  existing  incumbrances,' 

not  notice  of  particular  mortgage,  858 
sub-mortgage  of  policy,  562 
tacking, 

no  notice  at  time  of  mortgage,  889 

though  with  notice  of  mesne  incumbrances,  ib, 

decree  to  settle  priorities  prevents,  889,  90 

mortgagee,  trustee,  889 

special  and  general  liens,  890 

further  advances,  not  after  notice,  897,  8 

act  of  bankruptcy  does  not  prevent,  893,  9 

pendente  life,  889 
tenant,  846—8 

notice  of  tenancy  not  notice  of  lessor's  title,  847 

notice  by  mortgagee  to,  effect  of,  775 

when  vendor  tenant,  847 
time, 

when  notice  in,  836 

at  what  time,  865,  89,  932 

in  interval  before  completion,  865,  89 
title  deeds,  of,  848,  58,  923—31 

deeds  not  connected  with  title,  858 
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title,  notice  to  complete,  833 — 9 

town  agent,  through  country  solicitor,  864 

transferee  of  fund,  to  be  given  to,  833 

trust,  notice  of,  859 

trust— mortgage, 

notice  of,  binds  mortgagor  to  see  to  application  of 
mortgage  money,  331,  1124,  5 
trostee^ 

agent,  notice  through,  842 

assignor  or  assignee,  when  trustee  is  himself,  t^. 

before  fund  reaches  hands  of,  842,  3 

bound  to  accept  notice,  ib. 

cestuis  que  trust  bound  by  notice  to,  843 — 4 

change  of  trustees  after  notice,  842 

creditor  on  f iind  when  trustee  is,  843 

formal  notice  not  required,  841 

fraud  of,  934 

legal  estate  from,  ib, 

notice  to  one  trustee,  842 

officers'  commissions,  sales  of,  843 

solicitor,  notice  to,  when  sufficient,  ib, 
under  lessee,  846 

derivative  lease,  847 

notice  of  covenants  in  original  lease,  846 

wife  joining,  notice  of  her  interest,  ib, 
vendor  with  notice  and  not  vendee,  and  vice  versd,  831 
vendor's  lien,  930 

not  if  vendor  in  possession  as  tenant,  847 

recital  of  former  title,  ib. 
verbal  sufficient,  if  formal,  841 
what  amounts  to,  ib, 
whom  notice  should  be  given  to,  834 
wife  a  party  to  underlease, 

notice  of  her  interest,  847 
will,  notice  of,  in  dealings  with  heir,  859 
witness  to  deed — ^not,  864 

NOTICE  TO  PAT  OFF,  1023     / 

NOTICE  TO  QUIT, 

by  mortgagee  to  tenant  from  year  to  year,  771 

NOVATION,  1255 

amalgamation  of  companies,  1256 
partners,  1255 

OCCUPATION  EENT, 

mortgagee  charged  with,  1194 
rests,  applicable  to,  ib, 

OFFEE  TO  EEDEEM, 

necessary  La  action  to  redeem,  1173 

OFFICER, 

bankruptcy  of,  210 

pay  of,  cannot  be  mortgaged,  209 

nor  commission,  210 
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OFFICER— continued, 

nor  retiring  allowance  of  supernumerary  officer  of  the  Crown, 

210 
nor  retiring  pension  of  military  officer  of  the  East  India  Oom* 

pany,  t*. 
proceeds  of  sale  of  commission,  can,  ib, 
notice  of  assignment,  843 

OFFICES,  PUBLIC, 

not  assignable,  209 

securities  for  obtaining,  void,  973 

OPENING  ACCOUNTS,  972,  1204 

OPENING  BIDDINGS,  1117 

OPENING  POEECLOSUEE,  1107—9 

» 

OPTION  TO  PURCHASE,  311,  1123 

OEDEE  AND  DISPOSITION  CLAUSE.    See  Bankruptcy,  1271 

OEDEE  OF  APPLYING  ASSETS  TO  MOETGAGE  DEBT, 
summary  of,  1043 

OEDEES  AND  DECEEES  HAVING  POECE  OF  JUDGMENTS, 
award,  75 
costs,  order  for,  77 

taxation  necessary,  ib. 

no  retrospectiye  efPect,  t^. 
executor, 

decree  against,  not  within,  ib. 
foredosnre,  76 
inferior  courts,  79. 

Paymaster-Q^neral,  payment  into  Court  in  name  of,  76 
Probate  and  other  Courts,  ib. 
solicitor's  costs,  77 
specific  performance,  76 
trustee,  defaulting,  77 

OEDEES  OF  THE  SUPEEldE  COUET.    See  Table  of,  p.  cxv. 

OUT  OF  JUEISDICTION, 

Trustee  Acts,  Testing  order,  821,  3 

PACKEES, 

lien  of,  659 

PAEAPHEENALIA, 

marshalling,  effect  on,  1068 

PAEENT  AND  CHILD, 

securities  under  undue  influence,  969 

PAEOL  AGEEEMENT, 

to  give  up  equity  of  redemption,  1188 

PAEOL  DOES  NOT  DEMUE,  197,  996 

PAEOL  EVIDENCE, 

right  of  redemption,  to  prove,  18 

trust  of  mortgage,  1125 

voluntary  settlement,  to  prove  consideration,  587 
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PABT  OWNERS, 

lien  of,  of  ship^y  665 

PABTIES, 

absent  parties,  822,  1091 
adding,  1107 
administrator,  when,  273 
„  limited,  1090 

„  pendente  lite,  tb,j  1089 

administration  of  assets,  203,  1095 
all  persons  interested,  1086 
assignee  of  mortgage,  ih, 

mortgagee  after  assig^nment,  1161 

only  last  assignee,  1 206 

pendente  lite,  1086,  1098 
assignees  of  equity  of  redemption,  1091 
assignor,  when  mortgagor  not  party  to  assignment,  719 
Attorney-General,  1090 
bankrupt  or  insolvent  mortgagor,  not,  1092 

when  charged  with  £raud,  ih. 
bankruptcy,  trustee  in,  ib, 
breach  of  trust,  1098 
ce9tuis  que  trust,  273,  1096,  1160,  1 

15  &  16Yict.  c.  86..1097,  1161 

Jud.  Act,  1098,  1161 
chattel  interest,  1089 
consolidation  of  mortgages,  909 
contract  for  sale,  action  to  set  aside  for  fraud,  805 
creditors*  trust  deed,  334,  1097 

creditors  should  make  persons  legally  entitled  parties,  1182 
Crown,  1099 

derivatiTe  mortgagee,  1093,  1161 
devisee  of  mortgagee,  869 
disclaiming,  when,  1096 
distinct  estates  of  distinct  mortgagors,  1088 
dower,  trustee  to  bar,  ib, 
equity  of  redemption,  owner  of,  1088 

„  assignees  of,  ib.,  1091 

„  settlement  of,  1093,  7 

escheat,  1162 
executor  of  mortgagee,  1087,  1161 

Welsh  mortgage  excepted,  eetnh,,  1087 
executors  mortgaging  real  estate,  1162 
executor  of  mortgagor,  when,  1088,  1162 

,,  tenant  for  life,  1089 

executory  devisee,  1093 

exoneration  of  real  out  of  personal  estate,  1089 
felon  mortgagor— curator,  1096 
first  mortgagee  not  necessary  party,  when,  1094 
foreclosure  action,  1086 — 1100 
forfeiture,  1162 
heir  of  mortgagee,  1090 

inquiry  as  to,  ib. 

out  of  jurisdiction,  1091 

Indian,  203 
husband  and  wife,  230,  5,  1166 
incumbrancers, 

f,  after  action  filed,  when,  1099 
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incumbrancers,  subsequent,  1094 

insolvent  mortgagor,  not,  1092 

though  assignees  disclaim,  870 

joint  tenants,  1096 

judgment  creditor,  1095 

between  two  mortgages,  1167 
release  by,  necessary,  if  not  party  to  suit,  1095 
redeeming  prior  mortgagee,  subsequent  mortgagee  not 
necessary  party,  ou.y  1095,  1167 

legal  estate  must  be  before  tne  Court,  1087,  90 

legatees  of  mortgagor,  1 162 

lessee,  777 

Locke  King's  Act,  1089 

married  woman,  1166 

mortgagee,  1086 

mortgagors — ^two,  1091 

new  parties,  1086,  98 

not  necessary  parties,  who,  1161,  3,  4 

numerous  cestuis  que  trust,  1161 

owner  of  equity  or  redemption,  1088 

part  of  the  estate,  mortgagor  of,  ib, 

partial  interest,  person  with,  1162 

partners,  1091 

pendente  lite, 

incumbrancers — ^when,  1086,  98 

personal  representative  dispensed  with,  567 

prior  incumbrancers,  when,  1094 

receiver,  when  a  proper  party,  54,  1213 

redemption  suit,  1160 — 2 

renewal  of  lease,  1088 

renewable  leasehold,  1090 

rent  charge,  insolvent  mortgagor,  1092 

representation  of  numerous,  1161 

scheduled  creditor  to  trust  deed,  1097,  1114 

second  incumbrancer, 

suit  to  compel  first  mortgagee  paid  off  to  assign,  711 
judgment  creditor  redeeming  prior  mortgage,  1167 

setting  aside  contract  for  purchase  with  mortgagee  for  fraud, 
805 

settlement  of  equity  of  redemption,  1096,  1160 

settlement  by  mortgagee,  1088,  1161 
„  mortgagor,  1093,  6 

,,  second  mortgagee,  1091 

several  mortgagees,  1087 

several  mortgage  premises,  1088,  94 

specific  performance  by  mortgagee  with  power  of  sale,  parties  to 
suit  for,  273,  311 

specific  performance  by  mortgagor,  1100 

Stat.  15  &  16  Vict.  c.  86,  s.  42.  .1097,  1161 

sub-mortgagee,  1087,  8 

sub-purchasers,  1091 

subsequent  incumbrancers,  1093,  4 

mortgagor  must  be  party,  1094 

surety,  when,  1088,  91 

surplus  rents,  in  hands  of  receiver,  1095 

tenant  in  common,  1096 
tenant  for  life,  1093,  1162 
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tenant  in  tail — ^first,  1093 

term  or  chattel,  1089 

toUfl,  mortgage  of,  1232 

two  estates  in  one  mortgage,  1091 

both,  mortgagors  must  be  parties,  ib, 
second  mortgagee  of  two  estates,  909,  1092 

trustees  to  preserre  contingent  remainders,  1093 

trust  deed  for  creditors,  334, 1097 

trust  deed  revocable,  1097 
„      „     to  entangle  the  affair,  1160 

trustee  with  legal  estate,  1090 

vendor  unpaid,  1087 

Welsh  mortgage,  1162 

PAETinON, 

foreclosure  as  to  part,  partition  as  to  rest,  1180 
mortgaged  lands,  ib, 

PAETNERS, 

advances  by,  679 

attachment  of  debts,  164 

Grown  debt  v.*  copartner,  184 

election  to  sue  new  firm,  1256 

execution  against,  141,  6 

foreclosure  of  mortgage  of  share  in  partnership,  184 

improvements,  469 

lien  of  partners  on  partnership  assets,  679 

„    „  partnership  against  partner,  ib. 
mortgage  by  one  partner  to  his  copartner,  499 
novation,  1255 
reputed  ownership,  499 
seisin  per  my  et  per  tout,  679 
ship— part-owners, 

rules  of  partnership  do  not  apply,  when,  665 
stock  of,  mortgaged  to  a  stranger,  499 
surety,  effect  of  change  of  parsers  on,  1229 

PAWN.    See  Pledge. 
PAWNBEOKER'S  ACT,  650 

PAT  OP  OFFICER, 

not  assignable,  109 

PATMASTER-GENERAL, 

charging  order,  83 

execution  on  cheques  in  hands  of,  148 

notice  to,  of  no  avail,  834 

PAYMENT  OP  MORTGAGE  MONET, 

apportionment,  when  several  estates  charged,  875,  1063 
appropriation  of,  918 
before  the  day,  12,  27,  1174 
book  debt,  when  payment  applied  to,  883, 1206 
charge  on  real  estate  in  aid  of  personalty  before  Locke  King's 
Act,  1032—6 

charge  on  residue,  1032 

direction  to  pay  debts,  ib. 

direction  to  pay  legacies,  1033 
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PAYMENT  OF  MOILTQAQEMOKEY— continued. 

charge  on  real  estate  in  aid  of  personalty  before  Locke  King's 
Act — continued. 

direction  to  pay  debts  and  legacies,  1033 

charge  of  debts  or  legacies  on  all  the  real  estate, 
whether  charged  on  specifically  devised  estates,  ib. 

direction  for  payment  out  of  particular  funds,  1034 

direction  for  payment  by  executors  or  other  person,  1035 

if  personalty  insufficient,  1030,  2 
common  law — ^what  valid  payment,  10 
contribution  by  mortgaged  estates  and  estates  not  in  mortgage, 

where  a  general  charge,  1060 
covenant  to  pay — effect  where  no,  1,  803,  941 
death  of  devisee  charged  with  debts,  land  the  primary  fund,  1047 
delivery  up  of  security,  834 

descended  estates  exonerate  devised  estates,  when,  958 
devise  of  real  estate  after  payment  of  debts,  makes  it  auxiliary 
fund,  1032 
„        residuary  real  estate  also,  ib. 
devised  estates  for  payment  of  debts,  1038 
devisees  or  legatees  of  mortgaged  estates, 

each  bears  its  own  burden,  1040,  59 

except  where  mortgaged  estate  forms  part  of  mass 
charged  with  debts,  1043 
devisees  not  subject  to  legacies,  when,  1034,  41 
different  heirs  oi  mortgaged  estates,  1061 
distinct  mortgages,  estates  subject  to,  ib, 

form  of  decree,  ib, 
enlargement  of  time  for  payment,  1104 
escheat,  whether  lord  liable  with  specific  devisees,  1042 
executor,  to  one,  1125 

exemption  or  exoneration  of  personal  estate  by  what  Acts  before 
Locke  King's  Act,  1023 

case  of  exemption,  1025 

cases  where  personalty  was  held  not  to  be  exempted, 
1026—9 

intention  to  exempt  personalty  necessary,  1023 
exoneration  of  real  estate  by  the  personalty  before  Locke  King's 

Act,  1023 
fine  on  leaseholds  bequeathed,  1023 
floating  balance,  payments  applied  to,  820 
foreclosure.     See  Foreolosxtbe. 

freehold  and  copyhold  both  primarily  liable,  when,  1067 
general  account,  payments  not  applied  to,  820 
bpse  of  legacy  after  exoneration,  1031 
husband  and  wife,  1125 
instalments,  23 
joint  mortgagees,  332,  1123 
lapsed  estates,  how  far  liable,  1039 
Locke  King's  Act.    /See  Locke  Knro's  Act. 
lord  takinff  by  escheat,  43,  4,  1042 
marshallea  assets  by  mortgagor  himself,  1037 

a  question  of  construction,  1038 

successive  mortgages  of  different  properties,  1037 
mixed  fund  of  real  and  personal  estate,  1036 

where  no  conversion,  i^. 

what  devise  creates  a  mixed  fund,  ib, 
mortgage  originally  the  debt  of  the  party,  1044 
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mortgage,  how  and  by  what  acts  made  the  debt  of  the  party, 
in  case  of  devisee,  1047 
heir,  ib, 

husband  and  wife,  1052 — 6 
mortgagee,  to,  after  assignment,  722 
purchaser,  1044 
settlement,  tb. 
surety,  1051 

transfer  of  mortgage,  1052 
mortgagee  haying  a  mortgage  on  two  estates  and  a  second 

mortgage  on  one  only,  909 
Mortmain  Act — exonerated  legacy  void  under,  1023 
notice  to  pay  o£F,  1174 

order  of  application  of  assets  for,  summary,  1043 
order  of  applying  real  estate  inter  se,  1037—42 
as  between  heir  and  devisee,  1 038 

specifically  devised  estates,  1039 
residuary  real  estate  and  specifically  devised 

real  estate,  1041 
specific  legatees  and  devisees,  1042 
devisee  also  heir,  1040 
estates  expressly  exonerated,  1041 
estates  devised  for  payment  of  debts,  1039 
I,      charged  with  debts,  ib. 
„      devised  subject  to  incumbrances,  1038 
„      descended,  ib. 
lapsed  estates,  1039 
residuary  devises,  1041 

several  mortgaged  estates,  each  take  cum  onere^  1040, 
1059 
paraphernalia,  1058 
particular  fund,  1034 

particular  part  of  personalty  in  exoneration  of  rest,  1030 
pecimiary  legatee,  in  what  order  liable,  1040 
personal  estate, 

settlement  subject  to  mortgage,  1044 
personalty  primarily  liable  before  "LoSslq  King's  Act,  1021 

universality  of  rule,  1021 — 3 
place  and  hour  of,  8,  960 
purchaser,  1044 
railway  shares,  legatee  of,  entitled  to  be  indemnified  from  calls, 

1023 
redeem,  one  may  be  entitled  to,  and  other  not  entitled  to  pay- 
ment, 26 
residuary  devisees,  1041 

on  same  footing  as  specific  devisees,  t^. 

specific  legatees,  1042 
after  pecuniary  legatees,  1040 
several  estates  in  one  mortgage,  mortgagor  may  declare  their 

primary  liability,  1037 
specifically  devised  estates  charged  with  debts,  1038 
specific  devisee  exonerated  by  residuary  legatee,  1059 
specific  legatee  of  mortgaged  property,  1022,  59 
entitled  to  have  chattel  redeemed,  1022 
power  of  attorney  to  creditor  to  sell  stock  bequeathed,  ib, 
residuary  devisee,  pari  passu  with,  1042 
Stat.  3  &  4  Wm.  IV.  c.  104,  effect  of,  1041 
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surety — cases  where  a  mortgagor  is  only  a  surety  on  his  own 
estate,  1050 — 5 
charge  under  power  assigned  with  covenant,  1050 
charge  on  one's  own  estate  as  surety,  1051 
charge  voluntary  with  covenant,  tb. 
covenant  by  settlor  for  portions  or  jointure,  tb, 
trustees,  to,  when  must  be  invested,  1125 

„       to  all,  1125 
trustee  un£t  person,  1124 

Welsh  mortgage,  exoneration  under  old  law,  1022 
what  amounts  to,  at  common  law,  8 

PAYMENT  INTO  OOTJET, 
lien,  685 

PENALTY, 

benefit  building  boc., 

provision  as  to  instalments  is  not  a,  1146 
higher  rate  of  interest,  agreement  for,  is  a,  957 

PENSION, 

assignable,  when,  210 

when  not,  209 
charging  order,  87 
foredosure,  210 

PERMANENT  IMPROVEMENT  ACT, 
mortgages  under,  1234 

PERPETUITIES, 

husband  and  wife,  220 

clause  V,  anticipation,  tb, 

PERSONALTY  THE  PRIMARY  FUND, 
under  old  law,  1021 
Locke  King's  Act  alters  this,  1016—20 

PLEDGE  OR  PAWN,  640—60 
accretions,  640 
biU  of  lading,  643 

compensation  for  depreciation  of  pledge,  651 
conversion  by  pledgee,  647 
Crown,  duties  to,  185 
debt  for  which  pledge  may  be  made,  644 
definition,  640 
distress,  648 
excise  duties,  185 
execution,  148,  648 
factor,  609,  11 
fire,  651 
foreclosure,  646 

fraud,  possession  obtained  through,  642,  4 
jtu  tertiij  642 

limited  interest  of  pledgor,  tb, 
mortgage,  how  distinguished  from,  641 
negociable  securities,  643 
Pawnbrokers'  Act,  650 
pledgee,  rights  of,  644 
c. — VOL.  II.  T  T 
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power  of  sale  does  not  authorize, 

Bank  of  Bengal  y.  Macleod,  S  Mo.  I.  A.  1,  7  Mo.  F. 
C.  35 

Jomenjoy  v.  Watson,  9  App.  C.  561,  J.  C. 
property  "wliieli  may  be  the  subject  of,  641 
real  owner,  no  defence  against,  643 
receiver,  646 
re-delivery,  643 
redemption,  646 

revests,  on,  641 
riehts  of  pledgee,  644 
sfiue  of,  after  notice,  ib. 
sub-pledffe,  pledgor  bound  by,  647 
title  of  pledgor,  642 
transfer  of  pled^,  647 
use  of  pledge,  649 

POLIOT  OF  AS3UEAN0E, 

annuity,  on  grant  of,  563 

assignment  of,  necessity  of,  567 

bankruptcy  a  discharge,  569 

bonus,  561 

contingencies  for  which  mortgages  should  provide,  568 

covenant  to  keep  up,  tb. 

'  debenture,'  may  pass  under,  571 

deposit  of,  with  person  afterwards  executor,  572 

equitable  mortgage,  570,  682 

estates  for  lives — ^mortgage  of,  560 

execution  on,  148 

^ing  abroad,  extra  premiums,  564 

interest, 

in  the  life  assured,  566 

on  policy  monies,  572 
Hen  on,  for  premiums,  560,  70,  682 
misrepresentation,  565 
mortgage  of,  558 — 72 
mortgagor — company  its  own  insurer,  561 
notice  necessazy  to  complete,  559 

none  between  the  parties,  560  -- 

what  sufficient,  559 
order  and  disposition,  ib. 
power  of  attorney,  568,  71 
representatives  of  mort^gors,  receipt  by,  567 
sale  of,  571 

satisfaction  of  mortgage,  proof  of,  ib. 
setting  aside  a  purchase  of  a  reversionary  interest,  563 
f  securities '  includes,  571 
solicitor's  lien  for  costs,  920 

notice,  ib. 
stamp,  policy  is  property  within  Stamp  Act,  728 
Stat.  30  &  31  Vict.  o.  144.  .567 
sub-mortgage,  562 
suicide,  564 
utilitv  of,  558 

whether  policy  belongs  to  debtor  or  creditor,  562,  3 
winding-up,  561 

POOE, 

settlement  under  poor  laws;  760;  96 
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POET  CHAEGES, 

ahipowner  no  Hen  on  cargo  for,  666 

POEHONS, 

annual  profits  out  of,  298,  9 
appointment  before  portion  required,  303 
children  of  tender  years,  299 
children  should  not  wait  death  of  father,  294 

evils  from  this  doctrine,  295 
'  contrary  intention,'  294 
costs  of  raising,  296 
currency,  11 

driblets — should  not  be  raised  in,  '296 
*  eldest  son,'  younger  child  becoming,  303 — 6 
Fraudulent  Devises  Acts,  196 
general  rule  for  raising,  294 
infant  dying  of  consumption,  303 
interest  none,  if  portion  only  out  of  annual  profits,  303 
legacy  duty,  306 

li&time  of  parent,  when  raisable  in,  294 
lunatic  tenant  in  tail,  charged  with,  240 
maintenance, 

for  children  of  first  marriage,  296 

when  runs  in  arrear,  297 

out  of  rents,  ib. 

corpus,  298 
marshalling  in  favour  of,  1062,  4 
mode  of  raising,  296 — ^8 
mortgage  or  scQe  to  raise,  298 — 30 
particular  time  for  raising,  294 — 8 
payment  of,  rules  for,  300 
'  rents  and  profits,' 

when  authorize  a  sale  or  mortgage,  298 — 300 

wben  restricted  to,  300 
sale  or  mortgage  for  raising,  298 — 300,  3 
shifting  of  estates  construed  strictly,  306 
succession  duty,  306 

mortgage  for,  ib. 
survivorship  referable  to  what  time,  302 
term  limited  to  secure,  296 

when  saleable  in  lifetime  of  parent,  294 — 6 
time  for  raising,  294,  303 
vesting  of,  rules  for,  300 
younger  child  becoming  eldest  or  only  son,  303 — 6 

rOSSESSIO  FRATRIS,  41 

POSSESSION,  MOETQAGEE  IN.    See  Mobtgaqee,  1366 

POSSESSION  OP  TITLE  DEEDS, 

notice  from,  848 — 52.    See  Notice,  1376 
prioriiy  from,  923—31.     See  Peiomtt,  1391 

POST  OBIT  SEOUEITIES,  967 
confirmation  of,  ih. 

tt2 
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POWER, 

appointment.     See  Appodttjient. 

cEarge  authorized  by  power  to  appoint  fee,  317 

coupled  with  an  interest,  irrevocable,  616,  805 

Crown  debtg,  how  affected  by,  193 

fee,  power  to  appoint  authorizes  an  appointment  to  trustees  to 

sell,  317 
interest,  power  to  charge  with,  when,  ih. 
judgments,  appointee  subject  to,  62,  72 

not  under  old  law,  53 
mortgage  by  appointment, 

only /?ro  tanto  exercise  of,  33,  42,  1171 

results  to  the  old  uses,  42,  1171 
mortgage — ^power  to,  whether  includes  power  to  sell,  317 
rent  charge,  when  authorized,  ib, 

result  in  the  old  uses,  after  mortgage,  unless  evidence  to  con- 
trary, 42,  1171 
sale,  power  of,  authorizes  a  charge,  when,  317 
tenant  for  life,  powers  of,  not  gone  by  mortgage  of  life  estate,  334 
unlimited  power,  317 

POWER  OF  ATTORNEY, 

Conveyancing  Act,  1881 . .  338 

1882..f5. 
equitable  mortgage,  when,  338,  615,  6,  805 
factor,  616 
mortgage  of  debt,  in,  553 

„  policy,  in,  568,  71 

revocation  of, 

none  when  coupled  with  interest,  338,  616,  805 

POWER  OP  SALE.    See  Sale,  Poweb  of. 

POWER  OF  SEIZURE, 
of  chattels,  483 

PREBENDARY, 

power  to  charge  rectory  or  manor,  when,  375 

PRE-EMPTION,  RIGHT  OF, 
construed  strictly,  20 
mortgagee  may  stipulate  for,  ib, 

PRELIMINARY  EXPENSES  FOR  MORTGAGE, 
how  provided  for,  212 
not  recoverable,  ih. 

PRESERVATION  OF  ESTATE, 

expenses  for,  allowed  to  mortgagee,  867 

PRESUMPTION, 

conveyance  of  legal  estate,  996,  1184. 

PRIMARY  FUND, 

mortgage  premises  under  Locke  Sing's  Act,  1016 
personcuty  under  old  law,  1021 

PRINCIPAL  AND  SURETY.    See  Subety. 
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PEIOETTT, 

administration  in  equity,  86,  120 — 3 
bottomry  bond,  the  last  has,  634 
cargo,  504,  43 
„      future,  637 
„      transhipment  of,  918 
charterer  of  ship  for  advances,  628 
chattels  personal, 

notice  to  trustee,  833 
concealed  prior  incumbrances,  921,  3 
consolidation  of  securities.    See  Mobtoage,  1359 
copyholds,^ 

insolvent  permitted  to  remain  in  possession,  921 
prioriiy  on  enfranchisement,  262,  920 
Grown  debts, 

assignee  of  fund  in  court  preferred  to,  184 
preferred  to  debts  of  subject,  when,  44,  192 
covenant  to  settle  or  sell  lands,  462 

subsequent  legal  purchaser  or  mortgagee,  ih, 
debt — ^notice  to  debtor,  833 

declaration  of  priority  to  keep  incumbrance  alive,  714 
declaration  of  trust  of  term  when  equivalent  to  assignment, 

824 
defective  conveyance  and  judgments,  364 — 7 
delivery  of  title  deeds, 

as  between  equitable  incumbrancers,  938 
deposit  of  title  deeds, 

bankruptcy,  345 
registry  county,  90 
set-o£P  of  maker  of  note,  895 
subsequent  mortgage,  345 

„         sale,  t5. 
trustee  v.  cesiuis  que  trusty  852,  95 
devisee, 

debt  of,  preferred,  468 
distress,  power  of,  without  tenancy  of  mortgagor,  243,  756 
distringas  on  stock,  836 
dower,  937,  9 
enfranchisement  of  copyholds, 

priority  secured  on,  920 
equities  equal,  law  prevails,  405,  885 
equitable  incumbrancer, 

subject  to  equities  affecting  assignor,  396,  895 
equitable  incumbrancers  on  land, 

mortgagees  rank  according  to  time,  405,  832,  94,  917 
notice  is  ineffectual,  405,  832,  917 
executors,  priority  given  by,  37 
forgery,  939 
fraud, 

priority  lost  by,  921 

concealment  of  incumbrance,  ih. 
copyholds  allowed  to  be  retained  by  insolvent,  ih. 
denial  by  incumbrancer  of  charge,  ib. 
mortgagor  alleging  a  supposed  prior  charge,  895 
title   deeds — ^want  of   posseEsion  of.     See  Title 
Deeds. 
fund  in  court.     See  Stop  Obdeb. 
further  advances,  897 — 8 


1390  INDEX. 

"PBIORTIY^coniinued. 

heir,  debt  of,  preferred,  468 

indorsement  on  title  deeds,  935 

innocent  incTimbrancers — according  to  date,  918 

inquiry  omitted,  834,  49,  929 

interest  of  party,  no  priority  beyond,  921 

Ireland,  113,  5—7 

judgments,  of 

administration  of  assets,  in,  120 — 3 
closing  of  docket,  effect  of,  121 
executors,  judgments  r.,  120 — 3 
Stat.  4  &    5  Wm.  &  M.  c.  20.  .99,  121 
„   23&24Vict.  c.  38..121 
„    32  &  83     „     c.  46,  tb. 
undocketed  judgmentranked  as  simplecontract^  120 
bankruptcy,  128 — 30 
deeds,  between  judgments  and.  111 
equitable  charge  or  assignment  prior  in  date  preferred 

to,  65 
executors,  37,  122 

contingent  decree,  122 

decree  and  judgment  on  equal  footing,  ib, 

the  same  day,  tb. 
default,  judgment  v.,  by,  123 
domicile,  t5. 
foreign  judgments,  ih. 
injunction  v.  creditors,  37,  122 
judgment  v.  administration  decree,  36,  122 
jjord  Mayor's  Court,  123 
foreign  judgments,  ib. 
judgments  inter  se,  between,  110 
notice  of  unregistered  j udgment,  98, 1 07, 9.   See  Notice. 
registration.     See  NonoE. 
registry  both  in  C.  P.  or  Central  Office  and  Begistry 

County  necessary  to  give  priority,  102,  10,  1 
Stat.  27  &  28  Vict.  c.  112.  .104 
surreptitious  release  of  judgment,  933 
testator,  judgment  v.,  and  writ  issued,  37 
legacy  on  realty,  conflicting  charges  on,  892 
legal  estate  must  prevail,  916 

bondjide  incumbrancer  getting  in,  892,  4,  932 
consideration  not  required  for  getting  in,  932 
equitable  incumbrancer  parting  with,  918 
express  notice  of  trust  before  getting  in,  934 
•  notice  to  first,  and  not  to  third,  incumbrancer,  406—7 
outstanding  legal  estate,  894,  932 
priority  by  getting  in,  932 
prior  registration,  qy,  affects,  115 
right  to  call  for  legal  estate  gives  priority,  892,  4 
trustee,  when  leged  estate  in,  934 
loss  of  priority,  849,  50,  1,  921,  7 
maritime  lien  for  damages,  939 
maritime  securities,  last  has  priority,  634 
marshalling.     See  Mabshallino. 
negligence,  priority  lost  by,  849 — 51,  927 
notice,  how  affects.    See  Notice. 
outstanding  terms, 

getting  in,  893,  932 
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outstanding  teTma^-^ontinued, 

judgment  creditor  aided  in  setting  aside,  when,  919 
partner's  lien,  679 
policy  of  assurance,  559 
possession  of  title  deeds, 

notice  from,  923.    See  Notice. 

giyen  up  by  mortgagee,  927 
power — ^agreement  not  to  exercise,  935 
purchase  for  valuable  consideration,  935 — 8 

Crown  debts  postponed  to,  190 

dower,  937,  9 

equitable  incumbrancer,  ib. 

Jud.  Act,  938 

pleading,  939 

tithes,  937 
purchaser  subject  to  incumbrances,  918 

not  bound  to  pay  according  to  priorities,  tb. 
qui  prior  est  tempore,  potior  est  Jure,  42,  405,  894 

mortgagor  fraudulently  retaining  deeds  for  a  pretended 
charge,  895 
registration  acts, 

lost  by  omission  to  register,  923 
register  county.    See  Beoistbation  CouirnES. 
salvage  lien,  665,  7 
satisfied  term,  getting  in,  932 
second  mortgagee, 

notice  should  be  put  on  title  deeds,  407,  932 

precaution  to  be  taken  by,  931 
set-off  of  maker  of  note  against  equitable  depositee,  895 
shares  of  company,  835 

trustees  assigning,  ih. 
Shipping  Acts, 

priorities  of  mortgagees  of  ships,  619,  21,  4 

transhipment  of  cargo,  918 
solicitor, 

fraud  of,  354,  853,  4,  923,  39 

lien  for  costs  and  set-off,  920 

lien  subject  to  incumbrances  and  judgments  of  client,  ib. 

permitted  to  have  deeds,  927 
stock,  on,  82 

stop  order.    See  Stop  Obbeb. 
stoppage  in  transitu.    See  Stoppage  in  Transitu. 
'  subjecik  to  equities  affecting  assignor,'  396,  895 
sub-mortgages,  917 
surety,  895,  6,  1218 
tacking.    See  TAOKDra. 
tenant  for  life, 

charges  by,  under  power,  919 

mortgage  in  fee  by,  938 
third  incumbrancer,  whether  priority  to  second,  enures  to,  930 
title  deeds, 

bankruptcy,  345 

equitable  deposit  and  subsequent  mortgage  or  sale,  345 

fraud  whether  from  want  of  possession,  922 

mere  carelessness  not  enough  to  postpone,  852 

mortgagees,  between  different,  848 — 52,  928 — 31 

prioniy  from  possession,  when,  923 — 31 
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trustee.    See  Notice. 

yendor  and  purchaser,  930 

vendor's  lien  against  mortgagees  and  purchasers,  t&. 

legal  estate  conyeyed,  but  title  deeds  retained,  ib, 
voluntary  debt  preferred  to  interest  on  creditor's  debts,.  948 
witness  to  deed,  864 

PEOBATE  COTJRT, 

orders  in,  equivalent  to  judgments,  78 

PEODUCnON  OF  TITLE  DEEDS  AND  DOCUMENTS, 
acknowledgment  of  title  deeds,  Gonv.  Act  1881 .  .798 
affidavit  of  documents  from  mortgagee,  1185 
covenant  for  production,  when,  798 
inspection,  796,  818 

'Conv.  Act,  1881.. 798 
mortgagee,  when  bound  to  produce,  796,  818.    See  Mobtgagbe. 
mortgagor,  „  „  818 

mortgagee  paid  off,  1184,  5 
redemption,  delivery  up,  on,  ti. 
solicitor's  lien  subject  to,  696 

PEOEETS— ACCOUNT  OF, 
by  mortgagee,  796 
„  mortgagor,  none,  760 

PEOFITS  AND  ADVANTAGES  DERIVED, 

by- mortgagee  enure  to  mortgagor,  16,  812,  3 

PEOTECTED  TEANSACTIONS  IN  BANKBUPTCT, 
B.  A.  1883,  s.  49..  130,  436 

PEOTECTION  OEDEE, 
married  woman,  231 

PEOVISO  NOT  TO  CALL  IN,  755 

PEOVISO  FOE  QUIET  ENJOYMENT, 
till  default,  497,  749 
reputed  owner,  497 

PUBLIC  HEALTH  ACTS,  1243 
mortgages  under,  ib. 

PUBLIC  OFFICEE  OF  BANK, 
judgment  v.,  153 

PUBLIC  WOEKS  AND  FISHEEIES  ACTS,  1244 
mortgages  under,  ib. 

PUECHASE  FOE  VALUE  WITHOUT  NOTICE, 
Crown  debts  postponed,  190 
dower,  937,  9 
equitable  interest,  ib. 
equity  of  redemption,  not  bound  by,  33 
forgery,  936 
Jud.  Act,  938 
pleading,  939 
tithes,  937 
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PUECHASE  OF  INCUMBRANCES  FOR  LESS  THAN  DUE, 
agent,  1128 

bankruptcy,  proof  on  full  amount,  1129 
creditor,  1127 
devisee,  1129 
directors,  ib, 
executor,  ih. 
guardian,  1128 
heir,  1129 

when  incumbrancer,  t^. 
residuary  legatee,  ib, 
solicitor,  1128 
solicitor's  clerk,  ib. 
surety,  t^. 
tenant  for  life,  1129 

PURCHASER, 

judgment, 

a  charge  on,  purchase-money  impaid,  63 
Stat.  27  &  28  Vict.  c.  112,  before  actual  dehveiy,  72 

PUBOHASER  EXEMPT  FROM  INQUIRY, 

or  liability  for  application  of  purchase-money, 
on  sale  by.  executors,  310,  4 

„       „     mortgagee,  278 
under  Stat.  22  &  23  Vict.  c.  85,  s.  17.  .321 

QUIA  EMPTORES  TERRARUM, 
statute  of  ,  4 

RAILWAY, 

Arrangement  Act,  403 

amending  scheme,  ib. 

non-assenting  creditors,  ib. 

suspension  cL  in,  ib. 
ballot,  payment  by,  397 
Bills  of  Sale  Acts, 

debentures  must  be  registered,  when,  393,  519 
bond  when  a  charge,  394 
books  of  CO.  not  seizable,  393 
borrowing  powers,  385,  1246 
calls,  mortgage  of,  394 

future,  ih. 

uncalled  up,  394 
compensation  to  mortgagees  under  Comp.  CI.  Cons.  Act,  403 
coupons,  390,  404 
debentures,  388 

assignee  subject  to  calls,  396 

Bills  of  Sale  Act,  393,  519 

blank,  in,  399 

consideration  to  be  stated,  390 

costs  of  winding-up  postponed  to,  400 

discount,  issuing  at  a,  397 

executed  same  day,  401 

hotchpot,  395 

illegal,  yalid  to  extent  of  advances,  391 

income  tax,  404 

interest  on,  390 
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debentures — continued. 

irregular,  388 

jadgment  rights  subject  to,  399 

limit  of  two-thirds  capital,  386 

lunatic,  402 

merger  by  judgment,  400 

misappropriation,  389 

pari  passu  charge,  395 

payable  to  bearer,  398 

priority  of,  399,  400 

property  bound  by,  394 

property  subject  to,  392 

Bailway  Cos.  Act,  1867.  .402 

receiver,  399 

registration  of,  401 — 2 

remedies  on,  398 

8t.  Companies  Act,  1845.  .391 

subject  to  equities,  396 

winding  up,  400,  1 

priority  in,  though  time  for  payment  not  airived, 
399,  940 
debenture  stock,  397,  1247 
debts  for  which  mortrnges  may  be  giyen,  396 
directors'  liability  in  borrowing,  388 
future  chattels,  394 
^neral  meeting  for  borrowing,  386 
judgments, 

debentures  prior  to,  399 

remedies  imder,  73,  4 

Stat.  27  &  28  Vict  c.  112,  ib. 
loan  notes,  387 
Lloyd's  bonds,  390,  8 
manager,  393,  1216 
mandamus, 

registration  of  mortgage  of  shares,  404 
mortgages  of, 

directors,  401 

incomplete,  389 

penalty  for  unauthorized,  1246 

registration  of,  401,  4 

transfer  of.  Lands  CI.  Cons.  Act,  1845.  .402 
„  Comp.  Act,  1862.  .402 

Mortgage  Debenture  Acts,  404 
re-borrowing,  387 
receiver,  399 
rolling  stock, 

exemption  from  execution,  393 

mortgage  of,  ih. 

railway  closed  for  traffic,  393 

„      not  commenced  to  acquire  land,  ih, 

receiver  ib 

Stat.  30'&  31  Vict.  c.  127,  ib. 
Scheme  of  Arrangement  Act,  403 

amendment  of,  ib. 

assents  to,  ib. 

inrolment,  ib. 

suspension  d.,  ib. 
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"RAILWAY— continued. 

Statutes : 

Comps.  CI.  Act,  1845.  .387 
7&8  Vict.  c.  85..  1246 

26&27    „    c.  118.. 397 

29  &30    ,,    c.  108.. 393,  1246 

30&31    „    c.  127.. 393,  402 

32  &33   „    c.  48.. 393 
Buperfiuous  lands, 

sale  under  Stat.  27  &  28  Vict.  o.  112.  .74 
suspension  clause  in  Arrangement  Acts,  403 
tolls, 

mortgage  of,  392 

receiver  of,  399 
transfer  of  mortgages,  registration  of,  402 
*  undertaking,'  what,  392 
vendor's  lien  «.,  457 
what  property  can  be  mortgaged,  391 

EAILWAY  COMPANIES  SEOUEITIES  ACT,  1866..  1246 
29  &  30  Vict.  c.  108,  ib. 

EEAL  ESTATE, 

annuity  charged  on,  judgment  affects,  64 
charge  of  debts  on,  1032 

„         legacies  on,  1033 
descended,  liability  of,  958 
executors'  power  to  mortgage  or  sell, 
under  old  law,  317 — 20 
new  stat.,  320 — 2 
investment  in,  328 — 30 

EEAL  SECUEITIES, 

turnpike  mortgages,  329 

EECEIPTS, 

executors  and  trustees. 

Lord  Cranworth's  Act,  284 
„    St.  Leonards'  Act,  291 
Conv.  Act,  1881.. 289 

EEOEIVER  UNDER  COURT, 

accounts  and  payment  by,  1212,  3 

action  v,  receiver,  1211 

actions,  1213 

allowances  to,  ib, 

appearance,  receiver  before,  1209 

attornment  to,  1212 

bankruptcy,  1211 

colonial  estate,  761 

commencement  of  office  from  what  time,  72,  1210 

commissioners  for  public  works,  1240 

committal  of  person  obstructing,  1211 

consignee  of  West  Lidia  estate,  470 

contempt,  1211 

costs  of  hostile  application  against,  1218 

court,  subject  to  orders  of,  1213 — 4 

debenture  holders,  399 
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debts  not  attachable,'  163 
deed  of  record,  1213 
defence  before,  1209 
defendant  may  obtain,  when^  1209 
discharge,  1213 
distress,  ib. 
equitable  mortgagee  or  incumbrancer,  1209 

when  may  obtain,  ib. 

before  defence,  %b. 
„     appearance,  ib. 
examination  pro  inter  esse  silo,  1211 
execution  for  costs,  when,  88 
execution  against  property  in  receivership,  54,  1211 
fellowship,  1210 
garnishee,  165 
husband  and  wife,  81,  231 
interest, 

kept  down  by,  1213 

receiver  must  not  make  interest  of  money  in  hand,  %b. 
interference  with,  a  contempt  of  court,  1211 

3*udgments  r.  railways,  393 
Tud.  Act,  1207 

leave  of  court  to  proceed  against,  1211 
legal  estate, 

mortgagee  with,  could  not  obtain,  1207 

Jud.  Act,  ib. 

cases  in  which  receiver  appointed  against,  1208 

appointment  without  prejudice  to,  th, 
loss  through  receiver  falls  on  mortgagor,  1213 
manager,  how  differs  from,  1216 
mine,  795 

mismanagement,  when  ground  for,  1208 
mortgagee, 

receiver  against  first,  on  offer  to  redeem,  1209 

security  by  first  mortgagee  to  refund,  ib. 
mortgagee  in  possession,  when  appointed  against,  1208 
newspaper,  1214 
notice  to  tenants  by  mortgagee, 

receiver  not  affected  by,  761 
occupation  of  mortgagor,  1212 
office,  receiver  of  profits  of,  1210 
originate  proceedmgs,  cannot,  1213 

what  course  to  pursue,  ib. 
paramount  claimants  to,  how  to  proceed,  1211 
patent  office,  1210 
party  to  proceedings,  when,  1213 
possession  of,  cannot  be  disturbed,  1211 
powers  of,  814 

prior  incumbrancers,  order  without  prejudice  to,  1210 
prior  mortgagee  opposing, 

debt  must  be  sworn  to,  1208 
pro  inter  esse  suo,  examination,  1211 
railway,  899 
recognizances,  1212 
rent  charge,  1113 
rents  before  order  belong  to  creditor,  when,  1214 
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EEOEIVER  UNDER  GOTJRT^contmued. 

second  mortgagee  can  obtain  receiver,  1209 

not  if  first  mortgagee  in  possession,  ib . 
though  mortgagor  is  out  of  jurisdiction^  ib, 
several  mortgagees,  1213 
solicitor,  1211 

Stai    4  Geo.  11.  c.  28 . .  709,  1215 
„     23  &  24  Vict.  c.  145,  s.  11 .  .284 
Oonv.  Act,  1882.  .286,  9,  1208 
Statute  of  Limitations,  998,  1008 
statutory  receiver,  284,  6,  9,  1208 
sureties,  1212 
tenants,  attornment  to,  t^. 

notice  by  mortgagee  to,  does  not  divest  possession  of 
receiver,  761 
tolls,  366 

trustee  refusing  to  act,  1210 
voluntary  payments  by,  711,  1228 
winding-up,  1214 

EEOEIVER  APPOINTED  BY  THE  PARTIES, 
action  v.,  1214 
administratrix,  receiver  of  mortgagee  not  the  receiver  of  his 

administratrix,  1215 
agent  appointed  by  mortgagee,  latter  not  in  possession,  ib, 
agent  of  mortgagor  is,  1214 
agent's  expenses  allowed,  ib. 
charging  order,  receiver  instead  of,  88 
deed  of  appointment,  795,  1197,  1214 
estates  disi>ersed,  795, 1197 
expenses  of,  mortgagee  when  allowed,  795 
joint  receiver,  mortgagor  and  creditor,  1215 
mortgagee, 

cannot  appoint  himself  receiver,  811 
mortgagee  joining  m  appointment,  1215 
mortgagor  not  receiver  for  mortgagee,  761 
notice  to  quit  under  4  Geo.  II.  c.  28 . .  1215 
possession  of  receiver  is  possession  of  mortgagor,  1214 
power  of  sale  not  afiPected  by,  281,  1215 
salary  of  agents,  1214 
Statute  4  Geo.  11.  c.  28.  .775,  1215 

RECEIVER  UNDER  LORD  CRANWORTH'S  ACT, 
Stat.  23  &  24  Vict.  c.  145,  ss.  11—32.  .284 

EEOEIVER  UNDER  THE  OONVEYANOING  AOT,  1882.  .289, 1208 

EECOGNIZANOE, 

by  statute  and  common  law,  46 
inrolment  of,  ib. 
registry  in  Yorkshire,  100 
and  Middlesex,  %b. 

EEOONVETANOE, 

agreement  for,  whether  shows  a  mortgage,  29 
costs  under  Trustee  Act,  828 
presumption  of,  996,  1184 
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EECOVEET, 

was  neoeesary  to  bar  renuunder  on  eetate  tail  on  an  equity  of 

redemption,  34 
bj  mortgagor  did  not  bar  mortgagee,  805 
bj  mortgagor  tenant  in  tail  let  in  mortgage,  359 

SEOOYEBT  OF  LAND.    See  Ejxcnasirr. 

EECTOET, 

judgments  do  not  affect,  63,  375 

specificallj  allotted  to  a  prebend,  may  be  chaiged,  375 

EECTOET  IMPEOPEIATE, 

mortgage  of,  like  any  other  spedes  of  real  estate,  383 
Statute  of  limitations,  383,  4 

EEDEMPTION, 
account, 

different  uses  in  proviso  for  redemption,  42,  1167 

Ord.  XY.,  1176 
administration  de  bonis  nan,  by,     * 

when  mortgage  by  executor,  1160,  7 
adyerse  claim  by  mort^^ee,  1188 

all  persons  interested  m  equity  of  redemption  may  redem,  1159 
annuity,  1181 
appointment — aright  of  redemption  follows  title  prior  to  mortgage, 

42,  1171 
assignment  of  debt  on,  802,  1166 
bankruptcy, 

trustee  in,  1163 

revesting  legal  estate  by  payment,  1164 
before  the  day,  no,  27,  1174 
benefit  building  societies,  1146 
cestuie  que  trust  numerous,  1101 
chattels,  1180 

clandestine  mortgages — ^none,  408 
committee,  of  lunatic,  1167 
contract  for  purchase,  1166 

contribution  Detween  tenant  for  life  and  remainderman,  1182 
costs, 

higher  or  lower  scale,  1187 

refusal  of  tender,  how  affects,  1175 

taxation  of,  1187 

of  all  persons  claiming  under  mortgagee,  869 
creditors,  when,  1101,  65 
creditors'  suit,  plaintiff  in,  1165 
Crown,  *.,  1177 
delivery  up  of  deeds  on,  1184 
delivery  of  possession,  1184 
deposit  of  title  deeds,  1179 
derivative  mortgagee,  1178 
devisee,  1163 
•  ^iflT"^««ft^  of  action  for, 

equivalent  to  foreclosure,  1 106,  87 

not  when  for  want  of  prosecution,  1 187 
dispute  mortgagee's  title,  mortgagor  cannot,  782|  1158 
distinct  portions  to  distinct  mortgp^gees,  1180 
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BEDEMFTION— eonAn««(^. 

dowresB,  1165 

equitable  mortgage  by  deposit,  353 

equity  of  redemption.     See  Equity  of  HEDEMFxioy. 

estoppel,  mortgagor  estopped  to  dispute  mortgagee's  title  oii| 
782,  1158 

executor,  1166 

„         mortgaging,  his  representative  redeems,  1160,  7 
„         refusing  to  act,  1160 

first  mortgagee  eu^ould  accej^t  payment  from  subsequent  incum- 
brancer, without  redemption  suit,  1166 

first  mortgagee  not  appearing  at  hearing,  td.,  1165 

foreclosure  and  redemption  reciprocal,  26 

foreclosure,  diflmiBBal  of  action  for  redemption  equivalent  to^ 
1106,  1187 

fraud,  loss  of  right  by,  1159 

4&5Wm.  &M.  0.  16.. 408 

guardian,  1167 

heir,  1163 

husband  and  wife,  1166,  7 

husband  debtor  of  wife,  1164 

impeaching  securities,  1188 

infant,  1167 

Inns  of  Court,  jurisdiction  in,  1118 

joint  mortgagors,  1166 

jointress,  1165 

judgment  creditor  between  two  mortgagees,  1167 

ludCTient  for  redemption,  1176—81 

land  tax — redemption  of ,  867,  1182 

Lands  Clauses  Consolidation  Act,  1188,  1253 

legatees  of  mortgagor,  when,  1160 

lord,  1165 

lost  deeds.    See  TrrLB  Deeds. 

lunatic,  1167 

mdUtjidei  of  mortgagor,  1160 

married  woman,  1166 

mortgagee,  personal  representative  of  mortgagor,  1188 

mortgagee  part  owner  of  equiiy  of  redemption,  1179 

no  r^emption  before  day,  27,  1174 

notice  to  redeem,  1174 

conveyance  treated  as  mortgage,  %h. 
payment  of  six  months  in  advance  instead,  ih. 
equitable  mortgage  by  deposit,  353 

offer  to  redeem,  1173 

one  may  be  entitied  to  redeem,  though  other  cannot  enforce 
payment,  26 

parol  evidence  of  right  to  redemption,  18 

partial  interest  in  equiiy  of  redemption,  1166 

parties,  1160 — 62.    See  Pasties. 

pension,  1181 

persons  entitied  to  redeem,  1163—7 

pledge  of  chattels,  revests  on,  641 

policy,  1180 

prior  mortgagee  refusing  payment  from  second,  1166 

priorities,  redemption  fdlows,  1181 

production  of  documents,  1 186.    See  Pbodxxoiiok  of  Docttheztts. 

proviso  for,  omitted,  18 

puisne  incumbrancer,  1165 
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BEDEMPTION— con^inttfrf. 
quit  rente,  1113 
reconveyance,  1184 

redemption  and  foreclostire  united  in  same  person,  1179 
redemption  as  to  one,  foreclosure  as  to  the  other,  1180 
refusal  of  executors  or  trustees  to  redem,  1160,  1 
remainderman's  right  when  tenant  for  life  will  not  oontribute^ 

1182 
release  of  equity  of  redemption,  21,  55,  802,  1122,  88 
revocation  of  will  by  new  limitation  of,  under  old  law,  1 173 
scale  of  taxation,  1187 
second  mortgagee,  1177 — 8 
set-off,  1181 

settlement  of  equity  of  redemption,  1166 
several  mortgagors  and  mortgagees,  1178,  1183 
several  owners  and  partition,  1180 
Stat.  7  Geo.  11.  c.  20 . .  762,  &c. 
Statute  of  Limitations, 

acknowledgment  of  debt,  858,  1008,  1010 

actions  when  barred,  1005 

adverse  possession  between  parties  claiming  equiiy  of 
redemption,  tb. 

allegations  in  claim,  1014 

circumstances  taking  case  out  of  rule,  1007 

contract  for  purchase  of  equity  of  redemption,  1009 

conveyance  by  mortgagee  subject  to  mortgage,  1008 

demand  not  sufficient  to  take  case  out  of  statute,  ti6. 

demur  or  plead,  1006 

devise  of  land  as  mortgaged  estate,  1008 

disabilities,  1015 

equitable  tenant  in  tail,  1004 

equity  of  redemption,  adverse  possession  as  between 
claimants  of,  1005 

express  trusts,  ib. 

fraud  concealed,  1006 

fraud  or  oppression,  1007 

husband  and  wife,  1004 

mortgagee  in  possession  under  another  title,  1012 

mortgagee  submitting  to  redemption,  1009 

mortgagor  in  possession  of  part,  ib. 

old  law,  1008 

parol  evidence,  1009 

^ea  or  demurrer  by  mortgagee,  1006 

recital  in  assignment,  1014 

remainderman,  1012 

retrospective,  1011 

surrender  to  use  of  will  of  mortgagee,  1008 

tenant  for  life, 

mortgagee  purchasing  froih,  1012 

tenant  in  tail,  1004,  1014 

tenant  by  curtesy,  acknowledgment  to,  1014 

time  once  begun  to  run  always  runs,  1003 

time  accounted  for,  1009 

Welsh  mortgage,  358,  1009 
Stat,  does  not  apply,  ib, 
unless  20  years  after  satisfaction,  ib, 

wills  alluding  to  mortgage,  1008 
stock  mortgages,  1180 
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REDEMPTION— co»6nM«rf. 
sub-mortgage,  1178 

Bubsequent  mortgagees  redeeming,  1165 
successiye  mortgagees,  1177 
surely,  1181 
tacking,  1180 
tenant,  1165 
tenant  by  eleffitf  tb. 
tenant  for  Hfe,  1166 

mortgagee  of,  ih. 

only  compelled  to  keep  down  interest,  1182 
tenant  for  life  and  remainderman,  ib. 
tenant  by  the  curtesy,  1014,  65 
tender — effect  of  refusal,  1175 
time  for,  1174 

not  enlarged,  1106 

not  before  the  day,  27,  1174 

several  mortgages  and  but  one  period,  1175 
title  to  mortgagor's  estate  must  be  shown,  1159 
title  deeds — right  to,  on, 

affidavit  of  documents,  1185 

delivery  up  of,  ib, 

loss  of.    See  Title  Deeds,  1431. 

partial  interest,  1185 

production  of,  1186 

purchasers,  1185 

settlement  of  mortgage  debts,  ib. 
on  distinct  estates,  ib. 
two  estates  in  one  mortgage,  1183 

second  mortgagee  on  one  estate  only,  ib. 
trustee  refusing  to  act,  1160 
volunteers,  1165 
Welsh  mortgage,  357,  1009 

EEDEMPTION,  WHO  MAY  REDEEM, 

administrator  de  bonis  non,  when  not,  1162,  7 
all  persons  interested,  1159 
appointment,  persons  claiming  in  default  of,  1165 
assignee  of  mortgagor,  1163 

though  equity  of  redemption  long  abandoned,  ib 
bankrupt  not,  ib. 
bankrupt's  trustee,  ib. 
committee  of  lunatic,  1167 
contractee  for  purchase,  1166 
creditor  suit,  plaintiff  in,  1165 
Crown,  or  its  grantee,  43,  4, 1165 
curtesy,  tenant  by,  1 165 
devisee,  1163 

heir  not  necessary,  ib. 

unless  will  to  be  established,  ib. 
dowress,  1165 
elepij  tenant  by,  ib. 
executor's  representative,  1162,  7 
executor  of  mortgagor,  when,  1166 
guardian,  1167 
heir,  1163 

husband  and  wife,  1166 
husband  debtor  of  wife,  1 164 

C. — VOL.  II.  u  u 
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EEDEMPnON,  WHO  MAT  EEDEEM— con/tnti^ef. 
husband's  creditors,  when,  1167 
infant,  tb. 

insolvent  mortgagor  not,  1163,  4 
joint  mortgagor  not  alone,  1 166 
jointress,  1165 
judgment  creditor,  1164 

under  old  law,  ib. 
„       1  &    2  Vict.  c.  110,  t*. 
„     27&28     „     c.  112.. 73,  1164 
judgment  creditor  between  two  mortgages,  1167 
Lands  Glauses  Consolidation  Act,  Company,  1188,  1253 
legatees,  when,  1160 
lessee  subsequent  to  mortgage,  777,  1165 
lord  claiming  by  escheat,  1165 
lunatic,  1167 

mortgagee,  subsequent,  1165 
partial  mterest,  1166 

power,  persons  in  default  of  appointment,  1165 
remainaerman,  1166 
reversioner,  ib. 
sequestrator,  1165 
statute,  tenant  by,  ib. 
subsequent  mortgagees,  ib. 
tenant,  when,  777,  1165 
tenant  by  curtesy,  1165 
tenant  by  elegit,  ib. 
tenant  for  Ii&,  1160 

mortgagee  of,  ib. 
volimtary  grantee,  1165 
Welsh  mortgage,  357 
wife  surviving  husband,  when,  1166,  7 

EEDUCmON  INTO  POSSESSION.    See  Httsbaot  act  Was,  1327, 

EEGISTEATION, 
annuity,  96 
assignee,  112 

bill  of  sale.  See  Bills  op  Sale  Aots. 
companies  mortgages.  See  Bailway. 
coimties,  in, 

attestation  of  memorial,  90 

assignment  registered  does  not  make  effectual  unregis- 
tered lease,  112 
counties  and  places, 
Ireland,  90 

Kingston-upon-Hull,  89 
Middlesex,  ib, 
York,  ib. 
copyholds,  90 
Crown  excepted,  192 
deeds,  89,  112 

notice  of  imregistered,  112 
deposit  of  title  deeds  not  within,  90. 
documents  within  Acts, 

agreement  for  mortgage,  90 
assignment  of  legacy,  ib. 
equitable  incumbrances,  ib. 
instruments  not  under  seal,  %b. 
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EEGISTEATION— «)»/wM«rf. 
counties,  in — continued. 

immediate  registration  adyisable,  91 

informal  registration,  no  priority  gained  hj,  112 

judgments,  110,  1 

benefit  of  EnglishEegistiy  Acts  not  reserved  to,  1 12 

otherwise  in  IrislL  Acts,  ib. 
Land  Hegistry  Act,  1862,  effect  on,  92 
Land  Transfer  Act,  1875,  effect  on,  93 
leases,  90 

memorial  of  registry,  %b, 
notice,  113 
search,  117 
Statutes : 

2  &  3  Anne,  c.  4.. 89 

5  „      0.  18,  ib. 

6  „      c.  2  (Lish),  90 
„      „      0.35..  89 

7  „      c.  20..89 

8  (Jeo.  n,  c.  6,  ib. 
37&38  Vict.  c.  78,  s.  8.. 91 

wills,  89 

heir — ^mortgage  by,  when  will  not  registered,  91 
Lish,  how  far,  ib. 

Vendor  and  Purchaser  Act,  1874,  ib. 
County  Courts, 

registration  of  judgments  in,  105 
equitable  mortgages,  priori^  by,  90 
expunging,  92 

freight,  Kegistiy  Acts  do  not  apply  to,  634 
furuier  advances,  tacking  v.  registered  incumbrances,  115^6 
Indian  Begistration  Acts,  118 

unregistered  deeds  have  no  effect   notwithstanding 
nouce,  ib. 
Ireland,  90,  1 
judgments, 

counties,  in,  100 
County  Courts,  in,  105 
Crown  debts,  191 — 3 
search,  effect  of,  117 
Stat.  1  &2Vict.  c.  110..  101 

Common  Pleas  (Central  Office),  101 
mandamus  on  refusal  to  register,  102 
member  of  company,  ib. 
memorandum  for,  ib, 
name  of  defendant,  in,  101 
registry,  county,  in,  as  well  as  in  C.  P.,  102 
Stat.  23  &  24  Vict.  c.  38. .  104 
27  &  28    „    c.  112,  ib. 
Einffston-upon-Hull,  89 
Land  Registry  Act,  92 
Land  Trtuisfer  Act,  93 
married  woman,  92 
Merchant  Shipping  Acts,  618 
Middlesex,  89.    See  Middlesex,  1358 
names  in  registry, 

of  plaintiff,  104 
„  defendant,  104 

vv2 
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BEGISTRATION— con/mweJ. 
notice.     See  Notice. 
priority.     See  Priokity. 
reoogni^anoesi  100 
re-registration  of  judgments, 

'  creditorsi'  meaning  of,  103 

distinction  between  EngliBh  and  Irish.  Acts,  tb. 
Crown  debts,  191 

intenral  of  five  years,  effect  of,  103 
Ireland,  104 

lord  taking  by  escheat,  103 
Palatinate  Courts  of  Durham  and  Lancaster,  103 
Stat.  2  &    3  Vict.  c.  11,  s.  4. .  102 
18&19     „     c.  15..  103 
setting  aside,  92 
ships.    See  Ships. 
statutes  merchant  and  staple,  100 
Statutes :  23  &  24  Yict.  c.  38 . .  69 
27&28     ,,     c.  112.. 70 
tacking  notwithstanding,  115 

Ireland,  contra,  115,  899 
unregistered  morikgage  prevails  over  subsequent  registered  judg- 
ment, 112 
wills,  89,  91 

unregistered,  mortgage  by  heir,  91 
Vendor  and  Purchaser  Act,  1874,  ib, 
York,  89 

RELATION  BACK, 

bankruptcy,  130,  6,  183 
composition,  none,  130 
Crown  not  affected  by,  187 

RELEASE  OF  EQUITY  OF  REDEMPTION,  21 
agreement  for,  must  be  in  writing,  1188 
alters  the  property,  1122 
covenant  for  further  assurance, 

cannot  be  required  under,  30 
set  aside,  money  belongs  to  heir,  1188 

„       inadequacy  of  value  insufficient  ground,  802 

RELEASE  OF  MORTGAGE  DEBT, 
accord  and  satisfaction,  1251 
declarations  which  amount  to,  1249 

REMAINDERMAN, 

apportionment  of  mortgage  debt,  1182 
foreclosure,  1093 
party,  not  necessary,  tb. 
redemption  by,  1166,  82 

„         of  land  tax,  1182 
tenant  for  life,  remedies  r.,  465,  954 

REMEDIES, 

may  be  pursued  all  at  once  by  mortgagee,  790 — 4,  1109 

RENEWAL  OF  LEASEHOLD, 

effect  of,  267—9.    See  Lease,  1343 

RENT, 

sheriff  seizing  when  rent  due,  147 
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EENT  CHAEGE, 

Drainage  Acts,  1239 

railway — ^vendor  no  lien  for,  357 

remedies  for,  1111 

under  the  Conyeyanoing  Act,  1881,  tb. 
sale  for,  %b, 
stamp,  732 

RENTS  AND  PEOFITS, 

account  for,  mortgagor  not  bound  to,  760 
'  advance,'  effect  of  word  as  applied  to,  323 
'  annu^  rents  and  profits '  meant,  when,  298 
apportionment,  962 
debts, 

charged  on  corpus  or  rents,  when,  298 — 9,  323 
discharge  of  portions,  as  soon  as  rents  could  have  raised j  298 
fee,  devise  of  *  rents  and  profits '  will  carry,  298 
mortgage  authorized  or  confined  to  annual  rents,  ib, 
natural  meaning,  by  yearly  rents,  299 

exceptions,  td. 
occupation  rent,  1194 
portions  out  of,  298—300 
<  rents  and  profits,'  296 — 8 
sale  not  ordered,  if  contrary  intention  clear,  300 
sale  when  authorized,  323 

'  set,  and  farm  let,  and  out  of  rents  pay  debts,'  sale  not  au- 
thorized, tb, 

EEPAntS, 

allowance  for,  814,  1199 

interest  on  advances  for,  1199 

investment  in,  under  Lands  d.  Acts,  1253 

mortgagees,  duties  as  to,  814,  1199 

tacking,  ib. 

tenant  for  life,  467,  8,  1234 

trustees,  463 

EEPURCHA8E-EIGHT  OF, 

commission  not  chargeable,  811 
devolution  of  purchase-money  in  case  of,  29 
strict  performance  necessary,  22 

BEPUTED  OWNERSHIP,  493—508.    See  Bankeupt,  1270 

RESCISSION  OF  CONTRACT, 
stoppage  in  transiiu,  673,  4 

RESIDUE. 

^S^e  Payment  of  Mobtoaoe  Moitey,  1384 

RESPONDENTIA,  639 

RESTRAINT   ON  ANTICIPATION,  219—20.     See  HusBAin)  and 
Wife,  1324 

RESTS.     /S^ee  MoRTOAaEE,  1367 
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EETAINER, 

contributory,  executor  of,  206 

executor,  42,  204,  80 

deyisee,  468 

heir,  th, 

solicitor,  of  papers,  690 

trustees  against  settlor  tenant  for  life,  464,  8 

EEVEE8I0N, 

covenants  following,  786 

equity  of  redemption  different  from  reversion  after  term,  411 

reversioner  may  redeem,  1166 

sale  of  dry,  instead  of  foreclosure,  1073 

EEVERSIONAET  INTEEEST8, 
dealings  with,  966 
interference  by  Court,  tJ. 
mortgage  of,  968 
privity  of  father,  tb. 
receiver,  967 

Sale  of  Beversions  Act,  968 
setting  aside  mortgages  and  sales,  966 — 8 
value,  how  ascertconed,  967 

EEVIVOE, 

costs,  for,  77 

foredosure  decree  not  opened  by,  1109 

EEVOCATION  OF  WILL,  38,  1173 

EIGHT  OF  PEE-EMPTION, 

agreement  at  time  of  loan  to  sell  at  fixed  sum  on  default,  differs 

from,  20,  5 
construed  strictly,  20 
mortgagee  may  stipulate  for,  ib, 

EOMANS, 

mortgages  among  the,  2 

ETTLES  OF  COTJET.    See  Table  of,  p.  cxv. 

EUNNING  ACCOUNT, 
surety,  1228 


SALARIES, 

when  assignable,  209 

SALE, 

abortive,  871 

administration  suit, 

mortgagee  selling  in,  1115 
person^Q  estate  deficient,  1074 

advowson,  370,  768,  813 

annuity,  to  raise  arrears  of,  327,  792 

auction  or  private  contract,  275 

bankruptcy — sale  in,  426 — 32 

biddings,  282,  431,  1117 
opened,  1117 
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SALE — continued, 

ohattels  personal,  492 

collateral  securities,  proceeding  on,  after  sale,  1108 

colonies,  1073 

conduct  of  sale,  430,  1117 

Conveyancing  Act,  1881 .  .285 — 7 

costs  of,  in  administration  suit,  1114,  5 

Crown,  grant  of  legal  estate  from,  1085 

deficient  security,  1074 

defective  securitjr,  ib. 

deposit  of  title  deeds,  351 — 2 

dower — subject  to  or  free  from,  86 

equitable  depositary,  351 

escheat,  1085 

executor's  power  to  sell  land,  317 — 20 

under  Stat.  22  &  23  Vict.  c.  35.  .321 
executors  of  mortgagee,  wbere  one  executor  is  mortgagor,  1074 
foreclosure  suit — sale  in,  1073 — 7 
foreclosure  or  sale,  prayer  in  alternative,  1076 
forfeiture  to  Crown,  1085 
incumbrances,  free  from,  1075 
infant  mortgagor  or  heir,  1076—80 
injunction  against  sale, 

after  ofPer  to  redeem  refused,  276 

mortgagee  solicitor  of  mortgagor,  tb. 
Ireland,  1073 
judgment  creditor,  67 
lapse  of  time,  314 

loss  of  title  deeds  by  mortgagee,  sale  necessary  by,  818 
mortgagee  consenting  to  sale  by  Court,  1115 
option  to  purchase,  1123 
part  of  securiiy, 

sale  of  part  and  foreclosure  of  other  part,  1118 
pledge,  645 
policy  of  insurance,  571 

sale  of,  when  simply  assigned  as  security,  1118 

none,  where  trust  to  receive  the  policy  monies 
when  payable,  ift. 
portions — ^to  raise,  298,  9,  303 
power  of, 

Act  to  facilitate  proof  of  title,  85 

action  for  sale,  though  power,  282,  874 

advertisement  not  necessary,  275 

assi^ee,  when  can  exercise,  270,  724 

'assigns'  should  never  be  omitted,  272,  9 

attendant  term — ^purchaser  entitled  to,  before  late  Act, 
281 

dause  protecting  purchaser  against  irregularities,  278 
Stat.  22  &  23  Vict.  c.  35.  .284 
Conv.  Act,  1881.. 288 

concurrence  of  mortgagor,  272 

costs  of  suit  for  sale,  282,  874 

creditor  with  power  of  sale  made  trustee  imder  trust 
deed,  281 
purchase  by,  ib, 

default,  evidence  of,  277 

different  modes  of  creating,  271 

executors,  308 — 10 

executors,  not  heir,  entitled  to  exercise,  272 
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SALE — continued. 

power  of — continued. 

fiduciary  character,  276,  7 

first  and  second  mortgagees  joining,  280 

foreclosure  not^prejudlced  by,  272 

form  of,  ib. 

implied,  power  not  implied  in  subsequent  deed,  277 

injunction  against  exercise,  when,  276 

irreyocable,  when,  616,  805 

joint  account,  280,  302,  1123 

Land  Transfer  Act,  1875 . .  290 

Lord  Cranworth's  Act,  284 

Lord  St.  Leonards'  Act,  291 

money  paid  under  threat  of  sale,  277 

'  month,'  274 

Stat.  13  &  14  Vict.  o.  21,  ib. 
'mortgage,  annuity  or  otherwise'  authorizes  a  sale,  316 
mortgagee  cannot  purchase,  282 
mortgages  with  power  of  sale,  271 — 292 
notice  of  sale,  273 

assigns,  ib. 

persons  paramount  to  mortgagor,  when  not  given 
to,  ib. 

trustee  for  sale  must  give,  277 
power  to  mortgage,  whether  authorizes  a  mortgage 

with  power  of  sale,  322 
price — best  to  be  obtained,  276 
second  mortgagee  may  purchase,  282 
setting  aside  sale,  when,  275 — 9 
speciaL  conditions,  275 
Statute  of  Limitations, 

exercise  of  power  though  debt  barred,  282, 1 108 
Statutes : 

23&24  Vict.  c.  145.. 284 

25&26     „     c.  53.. 993 

88  &  39     „     c.  87.. 291 

45  &  46     „     c.  88,  t*. 
sub-mortgagee, 

power  wrongfully  given  by  mortgagee,  1160 

whether  power  continued  to,  279 
surplus  produce  of  sale,  when  to  executor  and  when  to 

heir,  283 
surviving  trustee  or  assignee,  when  can  exercise  power, 

279 
transferee  may  sell,  270,  724 
trust  and  not  power,  280 
trust  for  sale  m  trustee,  277 
trust  of  sale  monies,  283 
trustee  for  sale,  reasonable  notice  by,  277 
two  distinct  mortgagees  selling,  280 
waiver  of  notice,  274 
by  whom  power  may  be  exercised,  278 
private  contract  or  public  auction,  275 
purchaser  exempt  from  inquiry,  278,  84,  7 
Conv.  Act,  1881.. 288 
mortgagee  cannot  be,  282 
second  mortgagee  may  be,  ib. 
secretary  of  mortgagee  cannot^  t^. 
trustee  cannot,  ib. 
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receipt  for  piirchasesmoney,  284,  9 
reversion  mortgaged,  1073 
second  mortgagee  may  buy  from  first,  282 
secretary  of  co-mortgagee  cannoi  purchase,  282 
set  aside  against  creditors,  579 
Stat.  15  &  16  Vict.  c.  86. 
repealed,  1081 
stock,  658 

surplus  proceeds,  to  whom,  283 
term,  sale  of  reversion  after  mortgage  of,  1077,  1117 
title  deeds,  sale  necessary  by  loss  of,  818 
trustees,  sale  by,  for  portions,  298 — 300 

SALE  OF  EEVEESIONS  ACT,  968 

SALE  OR  MOETGAGE, 
what  authorizes,  816 

SALE  UNDER  CONVEYANCING  ACT,  1881..  1081,  2 

SALVAGE  MONEY, 
lien  for,  665,  7 

BARK,  ISLE  OP, 

a  home  port,  6^3 

SATISFIED  TEEMS, 
Act,  248 

SCHOOL  BOARD, 

no  power  to  borrow,  1248 

SCIRE  FACIAS,  148 

Crown  did  not  require,  186 
Jud.  Act — motion  instead,  143,  8 
members  of  company,  v.,  148,  54 
suggestion  of  breaches,  148 

SCOTCH  JUDGMENT, 

extension  to  England  and  Ireland,  and  vice  versd,  105 

SEARCH, 

Conveyancing  Act,  1 882  ..117 
court  roUs,  861 
judgments,  117 
registry,  ib. 

SECOND  MORTGAGE, 
breach  of  trust,  329 
copyhold, 

,,       no  priority  by  inrolment  of  surrender,  259 
disadvantages  of,  407 
improvements,  815 
interest,  1200 

notice  on  title  deeds,  407,  932 
precautions  by,  931 
purchase  by,  282 
receiver,  1209 
redemption,  1177 — 8 
settlement  by,  1091 
tacking,  1426 
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8ECBEIABT  OP  OOIIPANY, 
mortgage  of  shares  hj,  505 
notice  to,  844 

BECUBED  CREDHOIL    See  BjonEKUPirr. 

'SBCUBrnES  fob  money/ 

mortgage  paaBOB,  11S2 

SECUBITT, 

reoeiTer,  1213 

8EPABATE  AOOOTJNT, 
stop  order,  838 

BEPABATE  ESTATE.    See  Hubbaxd  axd  Wiib,  1327—8 

BBaUESTBATION, 

amending  irrit  for  intereet  after  1  ft  2  Yict  c.  110.  .378 
arrears  confined  to,  when,  376 
bankers,  balance  at,  378 
bankruptcy,  in,  380—2 

though  clergyman  discharged,  381 
benefice,  process  against  profits  of,  377 
bishop,  directed  to,  ib, 
chancery — ^sequestration  fronii  381 
church  Hving,  377 
costs  of,  379 

de  bonis  eccUstasticie,  377 
first,  whole  property  taken  under,  378 
indenmity  by  creditor,  wheUi  376 
interest,  378 
judgment  creditor,  376 

Stat.  27  &  28  Vict.  c.  112.  .71 
priority,  379  ^ 
process  explained,  377 
publication  of,  ib. 
redemption  by  sequestrator,  1165 
satisfaction  on  judgment,  when,  377 
separate  estate,  88 
sequestrators,  powers  of,  378 
Statutes : 

12  &  13  Vict.  c.  69.. 379 

34  &  35     „     cc.  43,  45 . .  380 
stipend  of  bankrupt,  tb. 

„        „  curate,  381 
suit  by  sequestrator,  when,  378 
two  sequestrations,  ib, 
what  can  be  taken  under,  tb^ 

SET-OFF, 

agent,  debt  of,  cannot  be  set  off  v.  purchase-money,  453 
arrears  of  interest  on  mortgage  against  arrears  of  interest  on 

legacy,  962—3 
bankers,  joint  account  against  separate  account,  660 
bankruptcy,  423, 1225 
charterer,  for  advances  against  prior  mortgagee,  628 

company, 

dividend  against  debt,  505 

salary  of  director  against  debt,  ib. 
costs  between  clients,  solicitor's  lien,  how  affected,  693,  4 
interest  on  rents  against  rents,  949 
legacy  against  debt  of  legatee,  309,  683 
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mortgagor  v.  mortgagee,  1181 

penaonB,  211 

real  estate,  interest  in,  not  set  ofip  against  debt,  683 

rents  against  interest  in  complicated  accounts,  949 

surety,  1225 

solicitor's  lien  for  costs, 

claim  for  negligence  against,  705 
Winding  up,  446,  1439 

SETTLED  ACCOUNT, 
opening,  1204 

SETTLED  LAND  ACT,  1882.. 201,  304 
infants,  292 
investments  under,  291 

limited  owners  have  like  powers  with  tenants  for  life,  tb. 
lunatics,  292 
married  women,  %b. 
tenant  for  life  may  incumber  under,  291 

SETTLEMENT, 

foreclosure,  by  parties  claiming  under,  1088,  96,  1161 
fraudulent,  und^r  27  Eliz.  c.  4 

See  Fbattduleitt  Settlements  tjnder  27  Eliz.  g.  4. 
redemption,  by  parties  claiming  under,  1166 
void  under  13  Eliz.  c.  5 

See  Pkatjdtjlent  Conveyance  ttnder  13  Eliz.  c.  6. 
„      „     B.  A.  1883,  s.  47.     See  Bankexjptoy,  1273 

SEWERS  ACTS, 

mortgage  under,  1244 

SHABES, 

calls  on,  mortgagee's  liability  for,  1252 

charging  order  on,  82,  4 

debts  charge  on,  505 

deposit  by  secretary,  tb. 

director's  qualification  not  lost  by  mortgage  of,  760 

indemnity  v.  calls  to  legatee,  1023 

judgments,  wMlst  mortgagee  owner,  1252 
mortgage  of,  by  directors,  505 
Mortoiain  Act,  371 
notice,  505 

order  not  acted  on  in  lifetime,  541 
order  and  disposition  clause,  504 — 6 
partners,  1252 

trust  of,  provision  in  articles  as  to,  505 
trustee  mortgaging,  852 

SHEEIFP, 

action  against,  for  wrongful  seizure,  140 
bankruptcy,  execution,  how  far  valid  in,  131 — 3 
equity  of  redemption,  tb, 
solicitor's  authority  to  direct,  %b. 

SHIPS, 

appropriation  of  goods  and  assent  of  carrier  or  ship-owner. 

542—3 
'  appurtenances,'  what  passes,  637 
bantruptcy,  620,  4,  6,  7 

unregistered  transfer  of  mortgage,  627 
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BEIPS^conlinued, 

beneficial  interests  recognised,  622,  6,  7 
bill  of  lading,  when  changes  property,  542 
bill  of  sale,  618 

,,        bottomry,  whether  treated  as,  629 
Bills  of  Sale  Acts,  623 
British  ships — supplies  to,  670 

no  lien  till  suit,  ib. 
bottomry  bond,  628 — 34 

cargo,  632 

communication  with  owners,  %b. 

conflict  of  laws,  629 

costs,  634 

extent,  to  what,  631 

foreign  port,  633 

form  of,  629 

fraud  relieved  against,  634 

freight,  632 

funos,  there  must  be  no  funds,  631 

home  port,  633 

injunction  v.  Admiraliy  Court,  634 

maritime  risk  essential,  631 

marshalling,  632 

payable,  when,  631 

priority — ^the  last  has,  634 

property  of  ship  is  not  transferred  by,  ib. 

ship,  freight  and  cargo  on,  632 

who  may  give,  630 

for  what  bond  may  be  given,  tb. 
capture  of,  effect  on  mortgage  of,  820 
cargo,  637,  8 

*  appurtenances '  include,  637 

assignment  of,  as  security,  ib. 

future,  assignment  of,  valid,  ib. 

lien  of  consignee  of  ship  on,  665,  6 

master's  power  over,  637 
not  supercargo,  638 

mortgage  of  ship  does  not  carry,  637 

mortgage  of,  ib. 

pledge  of,  ib. 

Kegistry  Acts  do  not  apply  to,  637 

respondentia,  639 

sale  of,  637 

shipper  reimbursed  by  ship-owner,  638 

transhipment  of,  834,  918 
certificate  of  mortgage,  621 
certificate  of  registry, 

only  used  for  navigation  of  ship,  622 

pledge  of,  illegal,  ib. 
charter-party,  625 
collision,  lien  for  damages,  670 
conflict  of  laws,  629 
consignor,  while  matter  in  agreement,  may  make  cargo  over  to 

another,  542 
contracts  of  mortgagor,  whether  bind  mortgagee,  624 
County  Court,  668 

covenants,  action  on,  though  bill  of  sale  void,  650 — 1 
demise  of  ship,  efPect  on  lien  for  hire,  665 
equitable  mortgage  of,  valid,  622,  6 
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freight,  634—7 

definition,  634 

future,  mortgage  of,  ib, 

general  average,  no  lien  on  for,  666 
en  of  ship-owner  for,  ib, 

mortgage  of,  634 

mortgagee  of  ship  entitled  to,  635 

ownership  of  vessel,  follows,  ib. 

payable  when,  636 

feegistry  Acts  do  not  apply  to,  634 
general  ship, 

ownership  of  goods  shipped  on,  642,  609 
goods  at  sea  or  abroad, 

order  and  disposition,  542,  3 

what  a  valid  equitable  assignment  of,  ib. 
guardian — ^repairs  of,  by,  626 
hire  of,  lien  on  cargo  for,  when,  665 
hypothecation,  effect  of,  by  master,  627 
infant,  622,  6,  7 

vendor  a  trustee  for,  627 
insurer  of,  626 
lien  on.     See  Lien. 
limitation  of  liability  on  coUision,  670 
lunacy,  622 
managing  owner,  634 
maritime  liens, 

common  law,  667 

foreign  ships,  ib. 

Stat.  3&4  Yict.  c.  65..668 

See  Laws  v.  Smith,  9  App.  0.  356,  50  L.  T.  461. 
maritime  securities, 

last  in  date  preferred,  634 
market  overt,  none  for,  618 
master  of,  627 

authority  over  proceeds  of  sale,  628 

charterer,  advances  by,  ib. 

charter-pcttty,  advances  under,  ib. 

communication  with  owners,  632 

hypothecation  of  ship,  627 

lien  of, 

freight  under  special  charter-party,  for,  627 
outlay,  for,  ib. 

wages,  none  for,  at  common  law,  ib. 
Stat.  7  &  8  Vict.  c.  112,  .668 

part-owner,  rights  of,  when,  630 

powers  of,  627 

repairs,  no  lien  for,  ib. 

sale  of  ship  and  cargo  by,  when,  637 

wages  of,  in  priority  to  bottomry  bond,  669 
Merchant  Shipping  Acts,  618 
mortgage  of,  618 — 22 

bankruptcy  of  mortgagor,howaffect8mortgagee,50d,620 

certificate  of  mortgages  and  rules,  621 

entry  of  discharge  o^  623 

erasing,  from  registry,  623 

owner,  mortgagee  to  be  deemed  owner,  how  far,  619 

power  of  sale,  619,  25 
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mortgage  of — eornHmued. 

priority  of,  619,  21,  4 

registration  of,  619,  22,  4 

tading,  625 

transfer  of,  620 

transmiBsion  of  interest  in,  and  entry  thereof,  A. 
mortgagees, 

contracts  as  to  ship,  how  tax  bind,  624 

not  taldng  posseesionf  ti&. 
mortgagee  in  possession, 

powers  of,  625 
necessaries,  action  for,  668 
order  and  disposition,  503 
part-owners, 

lien  of,  for  repairs  and  outfit,  665 

share  in  profits,  when  securi^  exacted  from  managing 
owner,  634 

tenants  in  common  of  hnll,  665 
penalties  on  owners,  626 

mortgagee  not  liaUe,  tS. 
pledge  of  policy  on  ship,  t^. 
port  charges,  no  lien  on  cargo  for,  666 
priority,  619,  21,  4 

proceeds  of  sale  of,  agreements  as  to,  626 
receipt  by  master  of  boat,  484 — 5 
zegifAration  of  mortgage  of,  619,  24 

by  attorney  without  authority,  623 

effect  of  non-registration,  624 

priority  from,  ib. 
reiptmdentia,  639 

conmiunication  with  owner  of  cargo,  ih, 

definition  of,  ib. 
repairs,  626,  7 

sale  of  ship  by  mortgagee,  619,  25 
sale  by  liatation,  627 
salvage,  lien  for,  on  goods  on  board,  665 

on  ship,  667 
ship's  husband,  powers  of,  as  to  charter-pariy,  628 
soUcitor's  lien  on,  as  property  recovered,  702 
'  shipping  goods  on  consignee's '  own  vessel,  543 
stamps,  738 
Statutes: 

7&    8Yictc.  112..668 

18&19    „     c.  91.. 623 

24&25    „     c.  10.. 668,  9 

25&26    „     c.  63 ..623 
subsequent  advances  for  equipment^  628 

„         mortgagees  first  procuring  indorsement,  621 
taddng,  625 

transfer  of  ships  or  shares  therein,  618 
transhipment  of  cargo,  834,  918 
trusts, 

no  notice  of,  in  registry,  621 

recognized  by  Courts,  622,  6,  7 
vendor's  lien,  none,  664 
wages  of  seaman,  remedy  for,  669 
wilful  default,  625 
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SHIPPING  AGENT, 
lien  of,  663 

SHIPWEIGHT, 
lien  of,  656 

SIMPLE  CONTEACT, 

specialty  and,  are  now  pari  passu,  204 

rent  is  a  specialty,  %b. 
Stat.  32  &  33  Yict.  c.  46,  ib. 

SOLICITOES, 

accounts  opened,  when,  972 
agreements  between  solicitors  and  clients,  819,  972 
'  attorney,'  *  solicitor '  substituted  for,  168 
bankruptcy — sale  in, 

same  solicitor  of  assignees  and  mortgagee  cannot  con- 
duct sale,  430 
.  bankruptcy,  books  of  accounts,  626 
bill  of  costs, 

interest  on,  951 
change  of,  605 
charge  under  Stat.  23  &  24  Yict.  o.  127.  .700—5 

Act  applies  to  all  property,  701 

admimstration  suit,  to, 

change  of  solicitor,  704 

costs  of  application,  ib. 

court  in  which  application  to  be  made,  703 

death  of  solicitor,  704 

declaration  of  lien,  700 

garnishee  order,  703 

infant,  701,  2 

limited  to  client's  share,  701 

married  woman,  704 

money  paid  into  court,  702 

mortgage  by  client,  704 

notice  of  lien,  ib, 

order  for  payment  out  of  fund,  701 

partition  suit,  702 

purchaser  for  value  without  notice,  700 

real  estate,  no  lien  on,  before  Act,  ib, 

receiver,  701 

'recovered  or  preserved,'  ib, 

salvage,  702 

ship,  proceeds  of  sale  of,  702 

specinc  security  ousts  lien,  704 

statute  an  additional  remedy,  ib. 

Statute  of  Limitations,  ib, 

stop  order,  ib, 

tenant  in  tail,  701 

title  of  application,  703 
costs, 

executor  or  trustee  only  costs  out  of  pocket,  698 

full,  to  mortgagee's  solicitor,  819 

mortgage  for  future,  819 

setting  aside  securities  from  clients  for,  972,  3 
dealings  with  dients  regarded  with  jealousy,  971 
deeds-— duty  to  inquire  for,  706 


1416  JXDBX. 

SOLICITORS— con/inwerf. 

defect  in  title,  when  liable  for,  706 
discharge  of,  696 

extorting  payments  from  mortgagor  under  threat  of  sale,  re- 
funding, 277 
fraud  of,  how  client  a£Fected,  354,  852,  3,  923,  39 
fraud  known  to  solicitor,  whether  notice  to  client,  853 
gifts  to,  from  clients,  971 
hearing  of  cause,  cannot  prevent,  695 
injunction  after  discharge,  697 
insufficient  yalue  of  security,  liable  for,  when,  705 
interest  on  balances,  951 

„       ,,    bills  of  costs,  ib, 
knowledge  of,  nature  of,  to  bind  client,  853 
lien  of,  688—699 

actively  enforced,  how  far,  690,  700 

administration  suit,  689 

agent  of  solicitor — ^not  beyond  agency  business,  698 

immony,  692 

articles  besides  papers,  on,  690 

assignment  of,  699 

bankrupt  client,  690 

business  wrongfully  done,  705,  6 

change  in  firm,  efEect  on,  697 

change  of  solicitor,  695,  7 

solicitor  discharging  himself,  695 
charging  order,  not  lost  Dy  obtaining,  704 
collusion  between  plaintiff  and  defendant,  695 
company  when  directors  carry  on  business  not  autho- 
rized, 689 
compromise  by  clients,  695 

collusion,  ib, 
corporation,  699 

costs  of  action,  lien  not  confined  to  deeds  and  papers,  690 
country  and  London  agent,  698 
death  of  client,  689 

„       solicitor,  704 
deeds,  production  and  delivery  of,  notwithstanding,  696 
delivery  for  special  purpose,  689,  92 
detinue  v.  client,  692 
discharge  of  solicitor,  how  affects, 
when  by  himself,  695 
by  client,  ib. 
equitable  jurisdiction  of  court,  694 
equities  binding  client,  693 
evidence — ^production  for,  696 
executor — client, 

lien  for  costs  of  administration,  688,  97,  8   - 
personal  security  of  executor  relied  on,  689 
priority  to  general  creditors,  688 
title  deeds  of  estate  not  subject  to  lien,  689 
firm  changed,  697 
dissolved,  695 
funds  in  court,  lien  on,  692 
fund  recovered — subject  to,  ib. 
incumbrance,  how  far  treated  as,  920 

but  see  Stat.  23  &  24  Vict.  c.  127 .  .700—5 
incumbrances  and  judgments  v.  client,  prior  to,  920 
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lien  of — continued, 

instruments  not  affected  by,  689 
London  agent,  698 
misconduct  of  solicitor,  705,  6 
mortgagor  and  mortgagee,  691 
new  solicitor, 

paying  off  debt,  delivery  of  papers  to,  696 
notice,  920 
papers,  documents,  and  chattels  of  cHent,  subject  to, 

688—92 
partner  of  client,  does  not  extend  to  partnership  debt, 

690 
possession  parted  with,  700 

practising  in  court  to  which  solicitor  does  not  belotig,  699 
priority,  920 

production  of  papers  notwithstanding,  696 
receiver, 

no  lien  on  rents  after  appointment  of,  699 
refusal  to  proceed  without  money,  695 
renewed  lease,  lien  subject  to  mortgagee's  equity,  268 
representatives  of  solicitor,  704 
retainer;  right  of,  690 
set-off,  &c.  between  the  parties,  693 

Ord.  LXV.  r.  14.. 694 
special  purpose— papers  delivered  for,  689,  92 
Statute  of  Limitations,  699,  704 

action  barred  by,  lien  still  exists,  699 
Statute, 

23  &  24  Vict.  c.  127.  .700—5 
stop  order,  to  protect,  693,  704 

costs  of,  704 
successive  solicitors, 

solicitor  paying  off  former  solicitor  has  no  lien, 
semb,,  693 
suit, 

papers  deposited  only  for  purposes  of,  689 
tenant  for  life,  691 
town  agent,  698 
town  clerk,  699 
treaty  for  loan,  691 

trustee's  solicitor,  no  lien  on  trust  fund,  697 
waived  or  forfeited, 

not  by  proceeding  against  client,  690 
will  of  client,  680 

Winding-up  Act  does  not  affect,  tb. 
mortgage  by  clients  to  solicitors,  970,  3 
mortgage  for  costs,  819 

client — ^trustee,  ib, 
future  costs,  how  far,  ib. 
solicitor  disqualified — security  set  aside,  705 
Stat.  6  &  7  Vict.  c.  73.  .819 
„  33  &  34     „     c.  28,  f*. 
mortgagee — solicitor,  930 

concealing  his  charge,  ib, 
negligence  in  mortgage  transactions,  705 
damages  must  be  sustained,  706 
insufficiency  of  security,  706 

C. — VOL.  11.  X  X 
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BOUXnTOBS— continued. 

negligence  in  mortgage  transactions — continued. 

omittinc^  to  call  for  deeds,  706 

stop  order  omitted,  ib, 
notice  througli,  852 — 5 

oonstractiYey  854 
power  of  sale  in  mort^^age,  971 
purchases  by,  from  dient,  971 
remuneration  to,  972 

Stat.  83  &  34  Vict.  c.  28,  ib. 
same  solicitor, 

for  trustee  in  banloruptcyandmortgagee,  cannot  conduct 
sale,  430 

for  mortgagor  and  mortgagee,  863,  930 
securities,  advised  hj, 

liability  for  value  and  title,  706 
securities  taken  by,  from  client,  970 — 2 
settled  accounts  witb,  opened,  wben,  ib. 
Statute  of  limitations^ 

lien  remains  though  action  barred,  699 

when  runs  for  negligence,  705 
taxation  of  costs,  876 

after  payment,  only  where  gross  overcharges,  ib. 
town  agent,  699 
town  derk,  ib. 
trustee  acting  as,  ib. 
undue  influence  by,  971 
warrant  of  attorney,  attestation  by,  168 
Winding-up,  680 

SON, 

personating  father  of  same  name,  91 

SPEOIALTT  OE  SIMPLE  OONTRACT,  1 
recital,  804 
whether  mortgage  debt,  1 

SPECIAL  PLEADER, 
lien  of,  656 

SPECIALTY  CEEDITOR, 
breach  of  trust,  804 
Companies  Act,  447 
rent  is  a  specialty,  204 
simple  contract  and  specialty  creditors  now  pari  passu,  ib. 

Stat.  32  &  33  Vict.  c.  46,  ib. 
specialty  debts  not  binding  the  heir  on  par  with  simple  contract, 
39,  199 
.     Stat.  3  &  4  Wm.  IV.  c  104.  .39,  199 

SPECIFIC  LEGACY.    See  Payment  op  Moetgagb  Money. 

SPECIFIC  PEEFGEMANCE, 

agreement  for  mortgage,  211 
damages  instead,  774 
lease,  agreement  for,  by  mortgagor,  ib. 
mortgagee,  party  to  suit  for,  273,  311 
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8TAKEH0Ii)EES, 

of  sum  to  abide  result  of  bet,  977 


STAMPS, 

ad  valorem  duties,  scale  of,  734 — 8 
annuity,  732,  4,  43 
assignment  or  assignation,  734 

„         of  judgments,  153 

„         of  future  payment,  729 
assignment  or  transfer  of  mortgage,  732,  7 
mth  further  advance,  732 
„         „        security,  ib, 
,,      new  covenant,  ib, 
bankruptcgr,  exemption  from,  744 
benefit  building  societies,  1147,  8 
biU  of  sale,  535,  734,  740 
bond,  735 
cognovit,  742 
collateral  security,  735 
commission — assignment  of,  729 

no  stamp  for,  727 
companies'  bonds,  indorsement  of,  732 
copyhold — ^mortgage,  728,  33,  5 
coimterpart,  740 
covenant,  735 
creditors'  trust  deed,  728 
Crown  deeds,  740 
debentures,  735 
deed  of  any  Hnd,  ib. 
deed  valid  without  stamp,  727 
defeazance,  729,  34 

*  definite  and  certain  sum,'  727 
deposit  of  title  deeds,  730,  6 

not  mere  memorandum,  353,  730 
deposit  of  goods  or  documents  relating  thereto,  730 
deposit  under  Land  Transfer  Act,  1862,  ib, 
different  persons  for  different  sums,  741 
distinct  matters — instruments  containing,  ib. 
duplicates,  740 
eik  to  a  reversion,  734 
equity  of  redemption,  relimiting,  733 
expenses  of  trust  not  included,  727 
fiscal  laws  do  not  alter  laws  of  property,  726 
foreign  security,  734,  6 
further  advance,  security  for,  731 
further  security,  732,  6 

by  dibOEerent  mortgagor,  732 
insurance,  731 
interest,  none  on,  727 

imless  turned  into  principal,  944 
interest  and  commission,  727 
inventory,  737 

*  marketable  security,'  738 
memorandum  of  facts,  730 

'  mortgage,'  meaning  of,  728 
mortgage,  &c.,  736 

mortgage  to  different  persons  for  different  sums,  when,  741 

xx2 
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BTAMFS-^continued. 

mortgage  containing  other  matters,  741 
new  proviso  for  equity  of  redemption,  733 
objection  to  title,  unstamped  deed  is  an,  744 
order  for  payment  out  of  fund,  ib, 
penalty  on  unstamped  instruments,  739 

court  will  not  inquire  whether  proper  penalty  paid,  i'^. 

if  time  fixed  by  statute,  tft. 
policy  is  *  property,'  728 
premium  of  insurance,  727 
progressive  duty,  742 
*  property,'  what  is,  728 
purchase  and  mortgage  in  one  deed,  742 
reconveyance,  737 
release,  ib, 

renewal  of  lease,  expenses  of,  727 
renunciation,  737 
rent-charge,  732 
rates  and  taxes,  727 
sale  subject  to  a  mortgage,  742 
schedule,  737 
Scotland, 

obligation  to  infeft,  728 

heritable  burden,  731,  6 
several  distinct  instruments,  737 
ships,  738 

Stat.  33  &  34  Vict.  c.  97 . .  727 
stock — securities  on,  738 

sums  which  mortgagee  entitled  to  without  stipulation,  727 
tack  in  security,  736,  40 
transfer  of  mortgage,  732 
'  uncertain  and  without  limit,'  731 
vestry  book,  resolution  in,  as  a  charge,  729 
wadset,  736,  40 
warrant  of  attorney,  740 


STANNAETES, 

removal  of  judgments  from,  80 


STATUTE  OF  FRAUDS, 
must  be  pleaded,  350 

STATUTE  MEECHANT  AND  STATUTE  STAPLE, 
account,  886 
bond  of  record,  179,  181 
created,  how  and  when,  ib. 
Crown  debts  recoverable  as  statute  staple,  179 
petting  in,  886,  933 
inrohnent,  47 

judgment,  advantage  of  statute  over,  886 
obsolete,  47,  181 
process  under  statute  staple,  181 
redemption  by  tenant  by,  1165 
registration  in  Middlesex  and  Yorkshire,  100 
satisfied  statute  may  be  used  as  protection,  how  far,  887,  933 
Statute  of  Acton  Bumell,  11  Edw.  I..  .46 
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STATUTE  MERCHANT  AND  STATUTE  BTAPJ^E^continued. 
Statute  27  Edw.ni... 47 
statute  staple,  how  created,  47,  181 
tacldng,  886,  933 
writ  of  execution  under,  181 

STATUTE  STAPLE.    See  Statute  Mekchant. 
STATUTES.     See  Table  of,  p.  ci. 

STATUTORY  MORTGAGES, 

Canal  Companies  Act,  1247 

Charitable  Trust  Acts,  1242 

Commissioners  Clauses  Act,  1847. .  1240 

Companies  Clauses  Act,  1247 

Conv.  Act,  1881.  .249— 52,  85—90 

Copyhold  Enfranchisement  Acts,  261 — 3,  1241 

County  Bridges  Act,  1248 

Debenture  stock,  397,  1247 

Drainage  Acts,  1236 

Ecclesiastical  benefices  securities,  382,  1241 

Health  of  Towns  Acts,  1243 

Inclosure  Acts,  1235 

Isle  of  Man  loans,  1248 

Land-tax  Redemption  Act,  1244 

Mortgage  Debenture  Acts,  1248 

Municipal  corporations,  1243 

Permanent  Improvement  Act,  1234 

Public  Health  Acts,  1243 

Public  Works  and  Fisheries  Act,  1245 

Railway  Acts,  1246 

School  Board,  1248 

Sewers  Acts,  1244 

Tithe  Commutation  Acts,  1241 

Turnpike  Trusts  Acts,  1231 

University  and  College  Estates  Act,  1248 

West  India  government  mortgages,  1245 

STATING  PROCEEDINGS, 

equitable  jurisdiction,  764,  8 
Stat.  7  Geo.  II.  c.  20,  ib, 

STOCK, 

apportionable,  961 

bankruptcy,  proof  for  stock  and  dividends,  416 
bonus  belonc^s  to  lender,  652 
charging  order  on,  82,  4 
feme  covert,  surviving,  652 
foreclosure,  653 
judgment  creditor,  82 
loan  of  stock  lawful,  652 
misdescription,  654 
mortgages  of,  652 

power  of  sale,  653 

price  fallen,  654 

trustees,  mortgages  by,  653 
perpetual  annuities,  652 

possession  at  time  of  contract  not  necessary,  653 
reduction  into  possession  by  husband,  652 
reversionary  interest  in,  653 
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ffHOCK—cotainued. 

sale  of,  by  mortgagee,  653 
stop  orders  on^  837 
Qsaiy,  654 
vesting  orders  of,  821 

STOCK  OE  CHATTELS, 

judgment  for  sale  of,  1180 

STOLEN  DOCUMENT, 
loans  on,  936 

STOP  OEDEE, 

application  for,  837 

bankruptcy,  839 

chaiging  oider,  as  auxiliaiy  to,  87 

not  necessary,  839 
costs  of,  837 

court  not  in  possession  of  whole  fund,  833,  8 
decree  after,  tb. 
deeds,  on,  839 
distringas^  ib. 

effect  and  operation  of,  837 
funds  in  court,  ib, 
judgment  creditor,  by,  87 
limit  of,  838 
lunacy,  in,  839 

mortgagee  entitled  to  costs  of,  801,  870 
notice  complete  before  stop  order,  839 
orders  for,  on, 

cash,  834 

deeds  and  documents,  839 

funds,  838 

stock,  ib. 
Paymaster-Oeneral,  notice  to,  not  equiyalent  to,  834 
priority  to  first,  838 
same  day,  several  on,  ib. 
separate  account,  ib. 
service  on  persons  obtaining,  838 
stock,  ib. 

title  of  assignor  to  be  shown,  837 
trustee  having  a  Hen  on  the  fund,  839 
Trustee  Belief  Act,  ib. 
Winding-up,  t^. 

STOPPAGE  IN  TRANSITU,  672—7 
agent,  when  a  right  to  stop,  676 
agreement  for  a  Hen  does  not  prevent,  677 
assignment  for  value  defeats,  676 

bankruptcy  does  not  discharge  other  contracting  party,  675 
Bill  of  Lading  Amendment  Act,  677 
bill  of  lading, 

indorsement  of,  676 

transfer  of,  prevents,  460,  676 

to  extent  of  security,  ib. 
bills  accepted  for  price,  672 

negotiated,  ib. 
cargo  on  board  ship,  673 
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STOPPAGE  IN  TRANSITU--^Li\n\iQSi. 
oarrier,  goods  in  charge  of,  675 

consignee,  invoice  or  flipping  note  to,  does  not  prevent,  672 
consignor's  title,  %b. 
definition  of,  674 

deliveiy,  actual  or  constructive,  673 
delivery  order,  effect  of,  ib. 

equitable,  after  indorsement  of  bill  of  lading,  460,  676 
execution  creditor  of  vendee,  676 
freight  paid,  663 
general  ship,  543,  673 
Uen  against  vendee,  672 

„    agreement  for,  does  not  prevent,  677 

„    does  not  affect,  663 
notice  to  shipowner,  not  notice  to  master,  677 
part  delivery,  whether  prevents,  460,  664,  677 
purchaser  member  of  firm  of  vendor,  677 
re-sale  after  rescission,  674 
rescission  of  contract,  673 — 4 
ship  of  consignee,  673 
transfer  of  bul  of  lading  prevents,  how  far,  460,  676 

as  security,  t5. 
tramitus,  when  at  an  end,  674 
wharfinger's  lien,  ti&. 

SUB-MOETQAQE, 

bankruptcy  of  mortgagor,  555 

foreclosure,  1087 

frame  of,  554 

mortgagee  resembles  a  surety,  555 

parties,  1087 

power  of  sale,  whether  passes  on,  279 

protection  against  obligation  to  realize,  554 

redemption,  1178 

sale  in  bankruptcy,  429 

SUBEOQATION,  1256 

SUBSTITUTION  OF  SECTJEITIES, 

some  forged,  effect  on  release,  1250 

SUCCESSION  DXJTT, 

paid  off,  by  tenant  for  life,  712 

portions,  on,  306 

power  to  raise  by  mortgage,  306 

SUKETT, 

action  t;.,  802 

alteration  of  contract,  when  discharges,  1220 
appropriation  of  payments,  1224 
assignment  by  mortgagee,  1220 

subject  to  sureties'  rights,  ib. 
assignment  of  security  to, 

further  advances  need  not  be  paid  first,  896,  1220 

though  paid  off,  1218 
award  r.  prinapai,  802 


y 
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BURETY-'^oniinued. 
bankruptcy, 

both  principal  and  suretj  banknipt,  1227 

effect  of,  on  rights,  420,  1226 

proof  bv,  420 

Bet-off  m,  1225 
bond  and  mortgage,  1217 
charge  of  debt  bv  Buretj  on  his  estate,  vhen  made  his  debt, 

1050-^2 
co-oontractor  only  liable  to  proportion,  1219 
collateral  securities,  entitled  to  benefit  of,  1217 
composition  deeds,  685,  1227 

reservation  of  rights,  686 
compounding  with  creditor,  1128,  1227 
compounding  debt  for  smaller  simi,  has  no  benefit  of  it  against 

debtor,  1227 
consolidation  of  securities,  911 
continuing  security,  1128 
contribution,  1223 

amount  of,  tb. 

release  of  co-surety,  1222 

security  to  one  surety,  tb. 

Statute  of  Limitations — omission  to  plead,  989 

when  cannot  recover  under  warrant  of  attorney,  173 
costs  of  action,  868 

co-surety,  discharge  of  one  releases  all,  1226 
Crown  debtor,  surety  for,  1220 
debt  paid  off,  no  traosfer  of  it  till  late  Act,  1218 
decree — form  of,  in  favour  of,  1181 
delay  and  inaction  not  equivalent  to  giving  time,  1223 
discharged,  when,  1220 — 4 

conditional  agreement  and  condition  not  performed, 
1221 

firm  changed,  1229 

misrepresentation,  1222 

reduction  of  debt,  ib. 

time  given,  1223 
disclosure  to,  what  required,  1222 
floating  balance,  1228 
foreclosure  suit, 

when  party  to,  1088,  91 

right  of  surety  to  foreclose,  ib. 
further  advances  or  charge  to  creditor, 

not  liable  for,  1181 
further  securities  by  principal,  896,  1220 
husband  and  wife, 

surety  for  each  other's  mortgages,  1052 — 3 
indemnity, 

reconveyance  of  security,  none  till  indemnity  carried 
out,  1222 

taken  by  surety,  effect  of,  1220,  2 
indorsee  of  a  bill,  1218 

insurance  oflice,  payments  in  their  own  wrong,  1228 
interest, 

on  payments  by,  963,  1227 

surety  may  pay  at  any  time  without,  959 

when  liable  for,  963 
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SUBETY— continued, 
judgments, 

against  principal,  802 

entitled  to,  after  debt  paid,  1218 
limitation  of  actions,  996,  7 
liquidation,  1227 

loss  of  securities  by  neglect  of  creditor,  1221 
marshalling,  1225 
Mercantile  Law  Amendment  Act,  1218 

co-debtor.  Act  applies  to,  1219 

co-trustee  also,  ib, 

retrospective,  ib, 

specialty  of  surety,  when  created,  tb, 
merger  of  securities,  708,  1220 
misrepresentation  by  creditor,  1222 

mortgage  by  surety  of  his  own  estate,  no  personal  liability,  1050 
negligence  by  creditor,  1221 
part  discharge,  when,  ib. 
partners  changed,  1229 
preservation  of  security,  1225 
purchase  of  incumbrances  by,  1128,  1227 
receivers,  1212 
redemption  by,  1181 

reservation  of  rights  against,  in  composition,  1223,  7 
release  of  co-surety,  1222 
securities  lost  by  neglect  of  creditor,  1221 
„        entitled  to  benefit  of,  1217 
,,        turning  out  sufficient,  1225 
set-ofE  V.  debts  due  to  him,  ib, 
settlor  covenanting  for  portions  or  jointure,  1051 
specialty  as  further  security  by  debtor,  1218 
Stat  19  &  20  Yict.  c.  97,  s.  5,  does  not  discharge,  1129 
tacking  against,  896 
time  given,  1223 

trade  carried  on  in  another's  name,  lien,  681 
imderwriter    is,   when    action    brought   for    damage   insured 

against,  ib, 
voluntary  payments  by  third  party,  1228 
wasteful  conduct  of  creditor,  1221 

SUBFAOE, 

sale  of,  apart  from  minerals,  1083 

Confirmation  of  Sales  Act,  f^. 

SUEEENDEE, 

mortgagor  cannot  affect  mortgagee  by,  269 
tenant,  oy, 

after  bill  of  sale  of  growing  crops,  482 


TACKING, 

abolished  by  statute  subsequently  repealed,  899 
arrears  of  interest,  720,  943 
assignee  of  purchase-money  cannot  tack,  879 
assignment  of  mortgage,  of  interest,  719,  943 
attendant,  satisfied,  and  outstanding  terms,  894,  933 
bankruptcy,  in,  880,  93,  9 
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benefit  bnOding  society,  899 
bond,  881 

Mwgniw,  882 

bond  or  spedaltj  erediton,  •&. 
dorise  for  pajmant  of  debts,  ib. 
derkee,  •&. 
beir,  ib. 
mortgagor,  881 
mesne  incnmbniiioen,  882 
redemptian  or  f  oredosaze  iniinaterial,  «(. 
second  mortgagee,  888 
Brace  t.  Dueheu  of  Marlboraugh,  888—96 
charges  on  the  secmitj  of  the  land,  onlj,  878 
collateral  secmitj,  918 — 9 
consolidation  of  mortgages  differs  from,  902 
copyholds — ^not  applicable  to,  before  1  &  2  Yict.  c  110.  .892 
costs  and  expenses,  866 — 76.    See  Costs. 
oorenant, 

to  produce  title  deeds,  qy.  a  sufficient  getting  in  of 
legal  estate,  896 
custody  of  deed  of  term  snffices,  tb. 
debts  which  may  be  tacked,  878,  9 
debt  on  credit  A  estate  necessary,  ib. 
declaration  of  trust  of  term  suffices,  896 
decree  to  settle  priorities  prevents,  890 
devisee,  r.,  882 

different  mortgages,  but  both  transferred  to  one,  889 
equitable  incumorance  first  and  legal  estate  afterwards  pro- 
cured, 889 
equitable  incumbrances, 

no  tacking  if  lefi;al  estate  is  outstanding,  894 
fraud,  right  may  be  lost  by,  921 
fraud  in  mortgagor,  895 
further  advances  by  first  mortgagee,  897 

against  subsequent  incumbrances,  %b» 
tbougb  registered,  115 
without  notice,  897 
against  surety,  whether,  896 
costs,  charges,  and  expenses  are  not,  899 
custom,  898 

second  incumbrancers  with  notice  of  security  for  fur- 
ther advances,  ib. 
what  are  ^  further  advances,'  899 
heir,  «.,  882 
insurance  premiums,  876 

Metropolitan  Building  Act,  877 
Stat.  23  &  24  Vict.  c.  145,  t*. 
interest  not  converted  into  principal,  899 
interest  on  advances,  815,  878,  1199 
Ireland,  115,  899 
judgment  may  be  tacked,  886,  91 
account,  886 
bankruptcy,  880 

how  protection  gained  by  tacking,  886 
judgment  creditor  cannot  tack,  890,  1 

not  a  debt  on  credit  of  estate,  ih. 

before  as  well  as  after  1  &  2  Yict.  c.  110.  .891 
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TACEJNQ— continued. 

}'u8t  allowances,  871 
egal  estate,  893 

any  legal  estate  or  right  Bufi5.ces,  ib, 

actual  possession  of,  necessary,  896 
or  sometliinff  equivalent,  ib. 

better  right  to  cful  for,  what  sufficient,  ib. 

notice,  effect  of,  889,  92 

part — ^legal  estate  in,  886 

prior  registered  incumbrances,  115,  6 

purchaser  for  value  without  notice,  935 

trust  of  outstanding  legal  estate  or  right  suffices,  896 

trustee,  when  holder  of,  is,  886,  934 
lien,  specific  or  general,  878 
maintaining  property,  expenses  of,  720,  866 
mesne  incumbrance,  tackmg  against,  when,  884 — 8 
mortgagee — trustee  cannot  tack,  886 
nature  and  effect  of,  884 
notice, 

at  time  of  lending  the  money,  865,  89,  92 

in  vendor,  and  not  in  vendee,  831 

at  time  of  tacking,  892 
outstanding  le^  estate, 

may  be  tacked,  though  debt  for  which  it  was  given 
paid  off,  832,  3 

and  no  consideration  given,  ib. 

no  tacking,  among  equitable  incimibraocers,  894 
part,  tacking  as  to,  886 
pendente  lite,  889,  90 
principle  of,  866,  78,  80 
prior  legal  incumbrancer   tacking    subsequent   incumbrance, 

891 
registration  does  not  prevent,  115 
same  right, 

the  securities  must  be  held  in,  886 
simple  contract  debt,  882 
specific  or  general  Hen,  878 
Statute  of  Limitations,  879 

twenty  years'  arrears  to  the  six  years'  arrears,  ib. 
statute  or  recognizance,  886 

account,  how  taken,  ib. 

difference  between  tacking  judgment  and  statute,  887 

protection  how  gained  by  tacking,  886 
subsequent  incumbrancer  getting  in  legal  estate,  406,  893 

imless  notice  of  express  trust,  406 
summary  of  law,  900 
surety,  880,  95,  6 
third  mortgagee  may  buy  in  first  mortgage,  888 

pendente  lite,  ib. 

not  after  decree  to  settle  priorities,  889 

though  with  notice  of  mesne  incumbrancers,  888 

TAXATION  OF  COSTS, 

mortgagee's  costs,  876 

party  and  party  costs,  mortgagee  only  entitled  to,  798 

scale,  higher  and  lower,  1186 

TENANT, 

party,  777 
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TENANTS  IN  COMMON, 
foreclosure,  after,  1124 
lien  of,  for  repairs,  468 

TENANT  BY  THE  CUBTESY, 
elegit y  liable  to,  51 
eqidtj  of  redemption,  35 
keeping  down  interest,  956 
redemption  by,  1165 

TENANT  BY  ELEGIT.    See  Elegit. 

TENANT  FOB  LIFE, 

annuity,  keeping  down  by  tenant  for  life,  955 
only  interest  on  value,  ib, 

apportionment  of  charge  and  outstanding  estate  between  re- 
mainderman and,  1182 

breach  of  trust,  lien  ».,  464 

charging  under  power, 

appointees  postponed  to  mortgage  by,  1182 
land  the  primary  fund,  1050 

consent  to  sale,  power  to,  not  lost  by  mortgage  by,  334 

conveyance  by  tenant  for  life  for  payment  of  debts,  198 

corpifs — charge  on,  for  payments,  467,  1182, 1235 

equity  to  a  settlement  of  life  estate,  215 

head  rents — charge  for,  on  payment  by,  1182 

improvements  by, 

lien  for,  467 

under  statutes,  467,  1235 

Improvement  of  Land  Act,  1234 

Inclosure  Act,  1235 

incumbrances  paid  off  by,  a  charge  on  inheritance,  712,  1182 

interest,  only  compelled  to  keep  down,  953,  1182 
annuity,  only  interest  on  value,  955 
arrears  chargeable  v.  executors  of,  953 
property  perishable,  956 

interest  in  arrear  by  former  tenant  for  life,  955 

investment  with  trust  money  by,  464 

J'ointress  and  jointure  in  arrear,  955 
and  primary  fund,  when,  1050 
lien  V.  interest  of,  for  breach  of  trust,  464 

„    for  incumbrances  discharged,  712,  1182 
married  woman, 

equity  to  a  settlement,  215 
mortgages  by,  334 

„         in  fee  by,  938 
mortgagee  purchasing  life  estate,  953,  1004. 
Permanent  Improvements  Act,  1234 
power  not  lost  by  mortgage,  330 
recouping  tenant  for  life,  1182 
redemption  by,  1166 
redeeming  land  tax,  1244 
tithe  rent,  1241 
remainderman, 

may  redeem  and  compel  contribution  from,  1182 
remedy  of,  if  interest  in  arrear,  953,  4 
repairs  by,  467,  8 
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TENANT  FOR  LIFE— continued. 
reversioner, 

remedy  if  interest  in  arrear,  953,  4 

sum  to  be  raised  at  a  time  certain,  465 
second  tenant  for  life  not  bound  to  pay  arrears  of  interest,  955 
Settled  Land  Act,  1882, 

powers  under,  291,  335 
settlement  by  mortgagee  and  mortgage  paid  off,  1125 

investment  on  trusts  of  settlement,  ib. 
Statute  of  Limitations, 

when  tenant  for  life  paya  off  mortgage,  717 

payment  of  interest  by  tenant  for  life,  996 
Stat.    8  &    9  Vict.  c.  56 . .  468 

„      9&10     „      c.  101.. 468,  1236 
„    10  &  11     „      c.  11.. 468,  1237 
„     12  &  13     „      c.  100,  ib, 
succession  duty  paid  by,  712 
successive  tenants  for  Hfe,  955 
term  for  99  years,  334 
Tithe  Commutation  Act,  1241 
title  deeds, 

custody  of,  923 

deposit  of,  by,  350 

rights  of  tenant  for  life,  as  to,  923 
tithe  rent  charge,  1241 

TENANT  IN  TAIL, 

bankruptcy,  trustee  in,  can  perfect  assurance  of,  362 

base  fee  by  conveyance,  364 

copyhold,  362,  4 

covenant  for  further  assurance,  364 

defective  mortgage  by, 

not  binding  on  issue,  359 

effect  of  bankruptcy  on,  362 
equitable  mortgage  by,  359 — 60 
equity  of  redemption  settled,  when,  361,  2 

,,  whether  new  limitations  of,  can  be  inserted 

in  the  mortgage,  ib, 
feme  tenant  in  tail, 

husband  getting  in  mortgage  not  allowed  interest,  957 

clause  against  anticipation,  barring  entail  notwithstand^ 
ing,  222 
Fines  and  Becoveries  Act,  360 
foreclosure  aeainst,  1088 

binds  remainderman,  1093 
infant, 

must  keep  down  interest  of  mortage,  956 
interest,  rights  between  remainderman  and,  956—7 
land  tax,  redemption  of,  714 
lunatic,  merger,  714 
mortgages  by,  359 

entail  barred  to  extent  of,  361 

new  limitation  of  equity  of  redemption,  361,  1172 

resettlement,  361 
mortgagee  can  compel  mortgagor  to  complete  title,  362 
notice  of  entail  puts  on  inquiry,  859 
party  to  foreclosure,  1093 
protector  of  settlement,  360,  1 


1430  INDEX. 

TENANT  IN  TAIL-^ontinued, 

purchaser  without  notice  not  affected  by  defective  assuraiioeof,  367 

release  by,  after  decree  to  account,  1093 

remainderman  bound  by  f  oredosure  againBt,  «&• 

resettlement  in  mortgage,  361 

Stat.  3  &  4  Wm.  IV.  c.  74,  .360 

subsequent  fine  and  recovery  let  in  mortgagOi  359,  60 

tenant  to  the  praecipe  before  statute,  360 

TENANT  AT  WILL, 

mortgagor,  when,  756 

TENANT  FROM  TEAE  TO  TEAR, 
mortgagee's  rights  v.,  771 

TENDER, 

agent  of  mortgagee,  to,  9 

Bank  of  England  notes  sufficient,  10 

condition  at  common  law,  how  saved  by,  9 

conditional, 

on  refusal,  874,  961  \ 

costs,  on  refusal  of,  ih.  \ 

counterfeit  coin,  10 
currency,  in  what,  11 
equity  of  redemption  in  dispute,  960 
executor  not  proved,  tender  to,  ib. 
interest,  strict  tender  necessary  to  stop,  959 

right  of  redemption  in  dispute,  tender  does  not  stop,  960 
miscounting,  10 

money  in  which  tender  is  to  be  made,  ib, 
open  account,  tender  of  balance  not  sufficient,  960 
personal,  when,  ib. 
.  place  of, 

not  appointed,  8,  9,  960 

when  appointed,  960 
refusal  of,  or  no  one  to  receive,  12, 1175 
time  of,  9 
by  whom,  ib, 
to  whom,  ib, 

TERM  IN  LAW, 

considered  as  one  day,  98 

relation  of  judgment  to  first  day  of,  ib, 

TERMS.    See  Lea8£hoij)s. 

TIMBER, 

injunction  t;.  mortgagor  felling,  770 

TIME, 

calculation  by  calendar  months,  274,  1107 
enlarging,  in  foreclosure  suits,  1104 
foreclosure,  for,  1103 
'month,' 274,  1107 
redemption  for,  1174 

not  enlarged  in  redemption  suits,  1106 
Stat.  13  &  14  Vict.  c.  21.  .274 
„     43  &  44     „     c.  9,  ib. 
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TITHE  COMMUTATION  ACTS, 
mortgages  tinder,  1241 

TITHES, 

concurrent  jurisdiction,  937 
Statute  of  Liimitations,  383 — 4 

TITLE  TO  ESTATES, 

Act  to  facilitate  proof,  285 

TITLE  DEEDS, 

absence  of,  effect  of,  926 

abstract,  concealment  from,  411,  1156 

affidavit  of  doctmients,  797,  1185 

annuitant  rarely  has  possession  of,  926 

assig^nment  of  mortgage  passes,  722,  926 

custody  of,  right  to,  923 

delivery  up  of,  938 

Jud.  Act,  ib, 

on  redemption,  1184 
deposit  of.    See  Deposit  of  Title  Deeds. 
destruction  of,  817 

foreclosure,  deliveiy  up  of  deeds  by  mortgagor,  1103 
fraud  from  possession  of,  when,  850,  926—9 
^;rant  of,  apart  from  land,  340 
inspection,  compellable  from  mortgagee,  when,  796,  818 

Conv.  Act,  1881.. 798 
legal  ownership,  tiiJe  deeds  follow,  340,  923 
loss  of  title  deeds  by  mortgagee,  effect  of,  816 

compensation,  ib, 

cost  of  actions,  817,  8 

damage  set-off  v,  mortgage  debt,  817 

indemnity,  ih, 

robbery,  818 

subsequent  incimibrancers,  ib. 
mortgagee, 

entitied  to,  926 

expects  the  title  deeds,  925 

no  right  to  shew  title  of  mortgagor,  818 
mortgagee  or  assignee  entitled  to,  as  against  mortgagor,  722,  925 
possession  of,  by  mortgagor,  when  amounts  to  frarua,  476 
possession  of, 

priority  by,  923 — 31.    See  NonoB ;  Pbiokity. 
production  of.    See  Froduotion  of  Deeds. 

in  aid  of  action,  818   ' 

of  copies  by  mortgagor,  when,  tb. 

remamderman,  924 

tenant  for  life,  ib, 

when  compellable  from  mortgagee,  796,  818 
purchaser  for  value  witiiout  notice  not  deprived  of,  937 
redemption,  delivery  up  of  deeds  on,  1184 
Stat.  7  Geo.  n.  c.  20, 

notice  by  second  mortgagee  to  first  mortgagee  not  to 
part  with,  767 
stop  order,  839,  926 

term — ^mortgagee  of,  not  entitled  to,  926 
trover  or  other  action  for,  340 

though  Bubsequentiy  pawned  by  vendor,  iK 
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TOLLS, 

abolish  turnpikes,  intention  of  legislature  to,  1231 

ejectment,  1232,  3 

estoppel  of  trustees  from  setting  up  prior  mortgage,  1233 

farming,  1232 

GenersJ  Turnpike  Act,  1231 

judgment  creditor  in  conflict  with  mortgagees  of,  1233 

lease  of,  by  mortgagee,  1232 

mortgage  of,  1231 

mortgagee  in  possession  to  account  to  other  mortgagees,  t^. 

part  passu  right  of  mortgagees,  t^. 

parties,  all  mortgagees  necessary,  1232 

receiver,  399 

rests,  1200 

Statute  of  Limitations, 

sect.  42  does  not  apply  to  mortgages  of,  982 
tolls  and  toll  houses  vest  in  mortgagees,  1231 
trustees  of  turnpikes  not  liable  personally,  1232 
turnpikes  soon  to  be  abolished,  1231 

TEADEE, 

order  and  disposition  not  restricted  to,  493 

TBANSFEB.    See  Assignkent  of  Mobtoaoe. 


TEEASON, 

administrator  or  curator  of  convict's  property,  46,  1085 
forfeiture  for,  abolished,  t^. 
Statutes :  

33Hen.  Vm.  c.  20.. 46 

33  &  34  Yict.  c.  23.  .46,  1085 


TEUST  AND  TEUSTEES, 

application  of  money  upon  the  trusts, 

when  mortgagor  bound  to  see  to,  331,  2,  1 124 

when  purchaser,  310,  4 
bankruptcy,  trustee  in,  recognized  even  at  law,  146 
breach  of  trust.     See  Breach  of  Trust. 
cesiuis  que  trusts, 

represented  by  trustees,  when,  273,  1096,  8,  1161 
charge  by  trustee  on  his  interest,  466 

breach  of  trust,  how  affects,  ih, 
charge  on  rents  and  profits  by  trustees  for  portions,  298 — 300 
charging  order  on  shares  in  name  of  trustees,  85,  8 
charity  trustees,  investments  by,  331 
committal  in  bankruptcy,  151 
Conv.  Act,  1881.. 251,  2 
conveyances,  on  transfer  by  trustees,  725 

Stat.  22  &  23  Vict.  c.  35,  ib, 
corporation — ^trustees,  investments  by,  331 
court — need  not  wait  for  sanction  of,  317 
court  investments,  330 
covenant  to  pay  in  mortgage  by  trustee,  315 
creditors'  trust  deed.     See  Trust  Deed  for  Creditors. 
debenture  stock — investment  in,  330 
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TEUST  AND  TRTJST1EE8— continued. 

decree — trustees  may  act  without,  317 

,,        cannot  lend  money  on  mortgage  after,  328 
Defaulting  Debtors  Act,  1869.  .150 

B.  A.  1883.. 150 
deposit  of  shares  in  breach  of  trust,  852,  95 
devise  of  legal  estate  without  trust  passing,  1139 
discretion  to  mortgage,  316 
express  trusts.    /S'^^  LDaTATiox,  Statttte  of. 
extendible,  trust  estates,  when, 

not  at  common  law,  38,  52 

under  Statute  of  Frauds,  t^. 
1  &2  Vict.  c.  110.. 60 
Friendly  Societies,  property  vests  in  new  trustees  of,  without 

conveyances,  1142 
'  good  security,'  whether  authorizes  a  mortgage  of  land,  328 
ground  rents,  investments  in,  329 
improvements  by  trustees,  328 
India  stock,  investment  in,  330 
interest  charged  against,  when,  950 

„      included  in  power  to  charge,  316 
investments,  328 — 31 
Ireland,  investments  in,  330 
joint  mortgages  to  trustees,  280,  332,  1123 
judgment  within  1  &  2  Vict.  c.  110, 

how  order  v,  defaulting  trustee  made  a,  77 
legal  holder,  protected  v.  debts  of,  146 
lien  for  expenses  and  advances,  462 

payment  into  court  does  not  discharge  lien,  ib, 

thurd  person  making  advance  to  trustee  has  no  lien,  ib, 
limitation  of  actions.    See  Ldiitations,  Statute  of,  1350 
Lord  Oranworth's  Act,  284 
Lord  St.  Leonards'  Act,  291 

maintenance  and  advancement,  powers  of,  297 — 300 
mortgage  justified  by  trust  for  sale,  315 
mortgages  by  trustees,  t^. 

when  authorized,  315 

on  invalid  security,  328,  9 

covenant  to  pay  in,  315 

power  of  sale  in,  322 

of  trust  property,  852,  895 
mortgages  to  trustees, 

without  power  of  sale,  not  a  breach  of  trust,  322 

notice  of  trust  should  be  avoided,  331,  2 
mortgage,  second,  a  breach  of  trust,  329 
mortgage  or  sale,  what  words  authorize,  315 
notice  to.    See  Notice,  1378 
parol  evidence  of  trust  of  mortgage,  1125 
power  of  sale  in  mort^Etge  by,  322 
power  to  raise  money  Dy  mortgage  or  sale, 

whether  can  mortgage  and  sell  to  pay  off  mortgage,  315 
purchase  of  incumbrance  at  under  value,  1 128 
receipts, 

Lord  Cranworth's  Act,  268 

Lord  St.  Leonards'  Act,  291 
recognition  of  trust  even  at  law,  146 
rent  charge,  when  authorized,  817 

C. — VOL.  11.  T  Y 
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TEUST  AND  TRVBTEEB— continued, 

'  rents  and  profits/  direction  to  pay  debts  out  of,  323 

repairs,  462 

sale  or  mortgage,  power  for, 

whether  can  sell  after  a  mortgage,  315—6 
sale  for  payment  of  debts  by  executors, 

under  old  law,  316—20 
„     present  law,  320 
set-ofiP  by  trustee,  843 
several  names,  no  notice  of  trust,  843 
shares,  mortgage  of,  852,  95 

solicitor  acting  as  trustee,  costs  out  of  pocket  only,  698 
statutory  powers,  284,  91 
Statutes : 

4&5  Wm.  IV.  c.  29.. 330 

10  &  11  Vict.        c.  46.. 331 

22&23     „  c.  35.. 330 

23  &  24     „  c.  38,  ib. 


ft        9t        yt 


c.  145..  284 

33&34     „  c.  34.. 331 

34  „  c.  27.. 330 

stock  mortgage,  by,  652 
survivinff  trustee,  whether  can  sell,  279 
title  deeds,  custody  of,  925 

transfer  of  mortgage,  on  change  of  trustees — ^mortgagees,  725 
trust  deeds  for  creditors,  333 

action  by  creditor,  t^. 

parties,  ib, 
trust  estates,  when  pass  by  will,  1134 
trust  estates  extendible,  when,  38,  52,  60 
trust  of  term  bound  by  judgment,  52,  9,  64 
trust  for  sale  includes  a  mortgage,  317 
trustee  for  sale  cannot  foreclose,  1074 
trustee  Inust  act  for  both  parties,  277 
njiauthorized  outlay,  328 
voluntary  payments  in  expectation  of  coming  rents,  768 

TEUST  AND  MOETGAGE  ESTATES. 

See  Devises  and  Beqxtests  of  Mobtoaoes. 

TEUST  DEED  FOE  CEEDITOES,  333,  1113 
all  trustees  need  not  execute,  333 
creditors  not  signing  within  time,  1113 
Crown  debts,  postponed  to,  184 
mortgagee,  when  can  avail  himself  of,  1113 
parties,  338,  1097 
revocable,  when,  338 
suit  to  carry  out,  ib. 

TEUSTEE  ACTS, 

absconding  mortgagor,  825 

application  by  whom,  827 

appointing  person  to  convey,  825 

colonial  huids  within,  826 

contingent  rights  of  infant  trustee  or  mortgagee,  827 

copyhdids,  vesting,  ib. 
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TEUSTEE  ACTS— con/inwec?. 

OOBts  of  proceedings  under  Acts,  828 

infant  heir  of  mortgagee,  ih, 
„         „         mortgagor,  ih» 

lunatic  mortgagee,  ih. 
,,      mortgagor,  th. 
entail  barred,  826 
heir, 

deceased  vendor,  of,  when  a  trustee  within,  828 

mortgagee's,  out  of  jurisdiction,  824 

trustee  dying  without  heir,  823 
illegitimate  mortgagee,  825 
infant  trustee, 

on  sale  under  decree,  1083 
infant  mortgagee,  822 

C'sdiction  in  whom,  821 
caster  (Palatinate  Court),  826 
lands  within,  ih, 

limatic  trustee  or  mortgagee,  821 
married  woman,  826 

,1  „      executrix,  823 

mortgaged  lands  whereof  mortgagee  ha^  died  ^eised,  824 
mortgagees  out  of  jurisdiction,  ih. 

not  to  be  found,  ih, 
payment  of  debts,  827 
*  reconveyance,*  825 

costs  of,  828 
redemption  or  other  action, 

vesting  order  in,  825 
sale  under  decree— infant  declared  trustee,  1083 
service,  827 

8(de  trustee  out  of  jurisdiction  or  not  to  be  found,  823 
stock — aright  to  transfer,  and  vesting  order,  821 
Statutes : 

13  &  UVict.  c.  60..821 

15&16     „     c.  55.. 827 
unsound  mind,  of,  but  not  found  limatic,  person  declared  trustee, 

822 
Vendor  and  Purchaser  Act,  1874.  .244,  829,  1155 
vesting  order,  823 

to  uses,  ih. 

TUENPIKE  TOLLS, 

investments  in,  329 

TUENPIKE  TEUST  ACTS, 
mortgage  of  tolls,  1231 
See  Tolls,  1432 


UNCONSCIONABLE  BARGAINS, 

dealings  with  expectant  heirs,  966 

suit  to  set  aside  treated  as  redemption  suit,  ih. 

UNDUE  INFLUENCE,  MOETGAGES  UNDEE, 
principle  on  which  relief  granted,  969 
sale  turned  into  mortgage,  ih. 
terms  on  which  set  aside,  970 

Y  y2 
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UNIVEESITT  AND  COLLEGE  ESTATES  ACTS, 
mortgages  under,  1248 


USUET, 

repeal  of  usury  laws,  964 


expectant 


VENDOE  AND  PUECHASEE  ACT,  1874, 

executor  of  mortgagee  passing  legal  fee,  244,  829,  1155 
wills  unregistered — ^mortgage  by  neir,  91 

VENDOE  AND  PUECHASEES  ACT,  1875..  11 55 

VESTING  OEDEE.    /Sec  Trtjsteb  Acts. 

VIVUM  VADIUM,  6 

Welsh  mortgage,  how  resembles,  ih. 

VOLUNTAET  BONDS, 
interest  on,  948 
secured  by  deposit,  346 

VOLTJNTAEY  PEEFEEENCE,  593—6 

VOLXJNTAET  SETTLEMENT, 
collaterals,  589 

consideration,  proof  aliunde,  588 
judgments,  charge  against,  when  revocable,  66 
marshalling  unsettled  property,  1063,  5 

in  favour  of  volunteers,  ib. 
post-nuptial  settlement, 

when  voluntary,  582 

redemption  by  volunteers,  1165 

solicitor,  gift  to,  set  aside,  971 

Statutes : 

13  Eliz.  c.  5.     See  Peatjdtjlbnt  Ooitvbyancb  vkdbsl 

Stat.  18  Euz.  o.  6..  1318 
27  Eliz.  c.  4.     See  F&AtrDuusNT  Settleicent  xtndeb 

27  Eliz.  o.  4..  1320 
27&28  Vict.  c.  112.. 72 
surplus  proceeds  after  sale,  283 
undue  inEuence,  969 
volimtary  gift  charged  on  land  with  personal  covenant  of  settlor, 

land  bears  the  onus,  1051 
voluntary  grantee  may  redeem,  1165 

VOTE  FOE  PABTiTAMENT, 
mortgagee,  796,  809 
mortgagor,  759 


WAGES  OF  SEAMEN,  669 

WAEING'S  CASE— Eule  in  Exp. 
assigmnent,  not  a  case  of,  547 
balance  v,  drawer,  551 
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WAKING'S  CASE,  Eule  in  Exp.— continued. 
contract  with  holder,  not  a  case  of,  547 
death  of  both  parties  to  bill  insolvent,  549 
double  proof  essential,  ib. 
formula,  547 
joint  adventure,  550 
misaj^propriation  of  part  of  security,  tb. 
principal  and  surety,  548 
reduction  of  proof,  liability  to,  549 
Scotland,  rule  does  not  apply  to,  551 
securities  insufficient,  when,  549 
specific  appropriation  necessary,  548 

WAERANT  OF  ATTOENET, 

assignment — ^restraint  against, 

it  is  not  a  breach,  88,  174,  876 
attestation,  168 
bankrupt  laws, 

restriction  under  former,  repealed,  134 
church  living,  876 
consideration,  none  required,  174 
continuing  security,  when,  t^. 
costs,  176 

countermandable,  not,  174 
death  of  creditor,  175 — 6 
„         debtor,  ib. 

„         one  of  several  co-debtors,  ib. 
defeazance, 

on  same  paper  with,  169 

not  a  contract,  48,  9 
elegit,  judgment  on,  is  within  statute,  48 
embezzled,  to  secure  sum,  void,  173 — 4 
entry  of  satisfaction,  169 
execution  on  judgment,  175 

successive  executions,  144 — 5 
execution  on  the  person, 

when  not  authorized,  150 
execution  of  warrant  of  attorney, 

formalities  of,  168 
filing  of,  169 

foreign  country,  executed  in,  170 
index,  169 
infant,  170 


insolvency,  134 

interest  on  old,  152 

interest,  warrant  of  attorney  only  to  secure,  159 

Ireland,  similar  provisions  m,  169 

judge's  order,  filing  of,  ib. 

judgment  on,  176 

marriage,  effect  of,  on,  170 

practice  for  mortgagee  not  to  take,  49 

receipt  of  more  than  amount  of  judgment  under,  160 

restriction  against  alienation,  not  abroach,  174 

revocation  by  death,  175,  6 

satisfaction,  memorandum  of,  169 

scire  facias  to  revive  judgment  might  have  been  waived,  172 

sequestration  against  church  living  intended,  when  void,  376 

setting  aside — how,  173,  974 
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WAERANT  OF  ATTOENET—con/mtfeJ. 
setting  aside — how — continued. 

fraud,  164 

illegal  consideration,  ib, 
solicitor,  who  may  be,  171 

„        duties  of,  f^. 
speaks  from  what  time,  176 
stamp,  740 
surety,  when  cannot  recover  from  creditor, 

what  he  has  paid  to  co-sureiy,  173 
third  party  cannot  object  to,  ib, 
by  whom  it  may  be  given,  170 
writs,  successive,  under,  144 — 5 


WASTE, 

injunction  against  mortgagee,  when,  813 

mortgagor,  770 
mines — opening,  1198 
timber  felled,  injunction  if  security  defective,  770 


WELSH  MOETGAGE, 

account  of  rents,  when,  356 
action  of  debt  on  loan,  qu.,  ib, 
covenant  for  payment  not  inserted,  ib, 
eleffitf  compared  with  tenancy  by,  lift, 
ejectment  by  mortgagor,  when,  357 
foreclosure,  no  power  to  compel,  ib. 
Ireland,  formerly  common  in,  ib. 
lease  in  nature  of,  358 
mortgage  in  nature  of,  357 
mortuum  vadium  resembles,  6,  356 
power  to  mortgage  authorizes,  358 
redemption, 

no  power  to  compel,  356,  1009 
Statute  of  Limitations,  358 
time  no  bar  to  redemption,  when,  356 
vivum  vadium,  difference  from,  6 


WEST  INDIA  GOVEENMENT  MOETGAGE  ACTS, 
mortgages  under,  1245 


WEST  INDIES, 

consignee's  lien,  470 
commission  to  mortgagee,  811 
Incumbered  Estates  Court,  473 


WHAEFINGEE, 

Crown  debts  subject  to  lien  of,  184 
lien  of,  663 


WILFUL  DEFAULT.    See  Mortgagee  in  Possbssioht,  1368 
elef^ity  tenant  by,  58 


#  ■ 


INDEX. 


1439 


WILL, 

establishing,  v.  heir,  870,  1163 
foreclosure, 

effect  of,  after  will  under  old  law,  1140 
mortgage  by  appointment,  42 
revocation  of, 

by  new  limitation  of  equity  of  redemption,  33,  1173 
registration  of, 

in  England,  89 
„  Lremnd,  91 

mortgage  by  heir  when  will  unregistered,  ift. 

Vendor  and  Purchaser  Act,  1874,  ib. 


WINDING  UP, 

actions  after,  444 

benefit  building  society,  1153 

Crown  prior  to  creditors  Tinder,  127,  193 

distress,  124 — 7 

execution  of  jud^ents  and  other  proceedings,  124 — 7 

extent  by  Crown,  127 

injunction,  126 

unregistered  company,  t^. 

*yoi{'  meaning  of,  126 

Toluntary  winding  up,  tb, 
foreclosure  in,  1108 

fraudulent  preference,  as  in  bankruptcy,  607 
injunction  v.  mortgagee,  444 
interest,  963 
Judicature  Act,  445 
landlord's  cldms,  126 
leave  to  proceed,  124,  444 
mortgages  in,  444 
mortgagee  holding  security, 

bankruptcy  rule  in  force  under  Jud.  Act,  445 

chancery  rule  in  force  before,  tb, 

leasehold,  126,  446 

petition  by,  446 
preferential  debts,  446,  1258 
proof  V.  two  estates,  445 
rates,  127 
receiver,  1214 

reputed  ownership,  rules  not  in  force  in,  446 
secured  creditors,  ib. 
set-off,  446 

calls  due  by  director, 

Brasnett's  case^W.  N.  1884— 175,  V.-C.  Bacon 

sect.  10,  Jud.  Act, 

Mersey^  Sfc.  Co,  v.  Naylor,  9  App.  434 
specialty  of  contributories,  447 
taxes,  127 
tithes,  126 

Stat.  Gomp.  Act,  1862,  s.  164.  .606 
unregistered  company,  124 


WEIT.     See  ExECUTiox. 


TORK  PEOVDTCE, 

personal  estate  of  mortgagor  indeauufied  real  estate  aa  against 
widow's  customary  moiety,  1031 

TOEKSHIEE, 

Land  lUigistry  Act,  1862.  .92 
Land  Transfer  Act,  1675.  .93 
Tegiatration  of  deeds  and  wills,  89 

„  judgments,  100 

See  Bbqistration. 
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A  Catalogue  of  Modem  Law  WorkSi  together  tcith  a 

complete  Chronological  List  of  all  the  English^  Irish^  and 
Scotch  IteportSy  an  Alphabetical  Table  of  Abbreviations 
used  in  reference  to  Law  Reports  and  Text  Books,  and 
an  Index  of  Subjects  corrected  to  end  of  1890.  Demy  8ro. 
(114  pages),  limp  iinding.  Post  free,  6d. 
Acts  of  Parliament. — Public  and  Local  Acts  from  an 
early  date  may  be  had  of  the  Publishers  of  this  Catalogue^ 
wlio  have  also  on  sale  the  largest  collection  of  Private  Acts^ 

relating  to  Estates,  Enclosures,  Railways,  Roads,  &c.f  8fc. 

ACCOUNT  STAMP  DUTY.— Qosset—Fufa  "  Stamp  Duty/' 

ACTION  AT  LAW.— Foulkes'  Elementary  View  of  the  Proceed- 
ings  In  an  Action  in  the  Supreme  Court,  with  a  Chapter  on 
Matters  and  Arbitrations. — (Founded  on  ''Sxxth'b  Aonoir  at 
Law.")  Bv-  W.  D.  L  Foulebb,  Esq.,  Bamater-at-Lsw.  Third 
Edition.    Demy  12mo.     1884.  7t.  6d. 

ADMIRALTY.— Roscoe's  Admiralty  Practice.— A  Treatise  on  the 
JuriBdiotiiki  and  Practioe  of  the  Admiralty  Division  of  the  High 
Court  of  Jnetaoe,  and  on  AppeaUi  therefrom,  with  a  chapter  on  toe 
Admiralty  Jnriadiction  of  the  Inferior  and  the  Vice- Admiralty  Courts. 
'With  an  Appendix  containing  Statutes,  Bales  as  to  Fees  and  Costs, 
Forms,  Preoedents  of  Pleadings  and  Bills  of  Costs.  By  £.  S.  BoflooE, 
Esq.,  Bairister-at-Law.   Second  Edition.   Demy  8vo.    1882.     1/.  4#. 

ADVOCACY.— Harris'  Hints  on  Advocacy.— Conduct  of  Cases  Civil 
uid  Criminal.    Clssnes  of  Witnemes  and  Suggestions  for  Cross* 


examining  them,  &c.,  ftc.    Bv  TtTmrAgn  Habbis,  one  of  her  Majeshr's 

CounseL      Ninth   Edition  (with  a  new  chapter  on  "Tactics''). 

Boyal  12mo.     1889.  It.  6d. 

**  The  work  is  not  merely  faMCractirs,  it  is  eKceedingly  iatemtlsi^  sad  amadng. 

....    We  know  ot  no  bettor  mode  at  picwmt  of  laming  soma  at  learnt  ot  an 

advoeate's  dotiea  than  in  etodring  this  book  and  the  methode  of  the  moat  dis- 

tiiig"^«>"»^  adrocatee  of  ifae  dM.y**—The  Jurist. 

**  Full  of  ffood  wnae  and  jtut  obaerrataon.    A  very  oonqyiete  IffannaJ  of  the  Advo- 
cate's art  in  Trial  bjr  Jury."— Aytieslor/  Jamrnal, 

**  A  book  at  onoe  entertaining  and  really  Inatmctive,    .    .    Deeerree  to  bs  esfsloUy 
readby  the  yoon^  banister  wboae  career  la  jret  before  him.**— Law  UagagUu. 

**  We  welcome  it  ae  an  old  friend,  and  ettoogly  recommend  it  to  the  wonld-hs  advo- 
eate.*'— XiOM  8tmd«nf§  JoumoL 

\^  AU  ttmUUtrd  Law  Wcrki  wrt  lepi  %n  Slock,  in  Uw  calf  4md  other  bindimgc, 
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AQRICULTURAL  LAW.— Beaumont's  Treatise  on  Agricultural 
Holdin«^and  the  Law  of  Distress  as  reRuiated  by  the  Agri- 
cultural Holdings  (England)  Act,  1 883,  with  Appendix  oontainiDg 
Full  Text  of  the  Act,  and  Precedent!)  of  Notioes  and  Awards.  B7 
Joseph  Bkaukont,  Esq.,  Solicitor.    Royal  12mo.     1883.         lOt.  6tf. 

Cooke's  Treatise  on  the  Law  and  Practice  of  Agricultural 
Tenancies. — New  edition,  in  gfeat  part  re-written  with  especial 
reference  to  Unexhausted  Improvements,  with  Modem  Forms  and 
Precedents.  By  G.  Pbzob  (^oldnet  and  W.  Rubbell  Oezfribb, 
Esqs.,  Barristers-at-Law.    Demy  8yo«    1882.  1/,  It, 

Dixon.— Ffrf*?  "Farm." 

Qriffiths*  Agricultural  Holdings  (England)  Act,  1883,  containing 
an  Introduction  ;  a  Summary  of  the  Act,  with  Notes ;  the  complete 

•  text  of  the  Act,  wiUi  Forms,  and  a  speoimen  of  an  Award  under 
the  Act.  By  W.  Russsu.  GuFnTHS,  Esq.,  of  the  Midland  Circuit. 
Demy  8to.     1883.  6t, 

Spencer's  Agricultural  Holdings  (England)  Act,  1883,  with 
Explanatory  x^otes  and  Forms ;  together  with  the  Ground  Game  Act» 
1880.  Forming  a  Supplement  to  '^Dixon's  Law  of  the  Farm."  By 
AuBBET  J.  SPENCEB,B.A.,Barrister-at-Ijaw.   Demy8TO.    1883.    6#. 

ALLOTMENTS.— Hall's  Allotments  Acts,  1887,  with  the  R^xdations 
issued  by  the  Local  Goyemment  Board,  and  Introductory  Ghapters, 
Notes,  and  Forms.  By  T.  Hazx  TTat.Ti,  Barrister-at-Law.  Author 
of  <'  The  Law  of  Allotments."    Royal  12mo.     1888.  7t.  M. 

ANNUAL  DIGEST.— Mews'.— r««»  "Dig«rt." 

ANNUAL  PRACTICE  (THE).  — The  Annual  Practice  for 
1890-91.  Edited  brT^oiCAS  Snow,  Barrister-at-Law;  Chableb 
BmunsT,  a  Chief  Clerk  of  the  Hon.  Mr.  Justice  Chitty,  Editor  of 
*'  Darnell's  Chancery  Forms  " ;  and  F.  A.  SraiNaXB,  of  the  Central 
GlBoe.    2  Tols.    Demy  8yo.  1/.  It, 

'  **  A  book  which  every  practuuig  'Fwp^**^  lawyer  must  hftre.** — La%p  QuarUrlp  Heoiew, 
"Every  member  of  the  bar,  Id  pnustioe,  and  every  London  solicitor,  at  all  events,  finds 

the  but  edition  of  the  Annual  PracUoe  a  necessity."— tSoJ^otor**  Jowrnal,  Dec  6, 18BO. 

ANNUAL  STATUTES.—Lely.—Fkfo" Statutes." 

ARBITRATION.— Russell's  Treatise  on  the  Power  and  Duty  of 

an  Arbitrator,  and  the  Law  of  Submissions  and  Awards;  wi^ 

an  Appendix  of  Forms,  and  of  the  Statutes  relating  to  Arbitration. 

By  rRAxoiB  Rttbsbll,  Esq.,  M.A.,  Barrister-at-Law.    Sixth  Edition^ 

By  the  Author  and  Hkrbkbt  Rusbbll,  Esq.,  Barrister-at-Iiaw. 

Royal  8vo.     1882.  36t. 

"  This  edition  may  be  commended  to  the  profesnon  as  oompfdieBsive,  aoonrate 
and  practical."— SoJiettort'  Journal, 

ARCHITECTS.— Macassey  and  Strahan.— n^fe  '^avil  Engineers." 
ARTICLED  CLERKS.— Rubinstein  and  Ward's  Articled  Clerks' 
Handbook. — Being  a  Concise  and  Practical  Guide  to  all  the  Steps 
Necessary  for  Entering  into  Articles  of  Clerkship,  passing  the  Pre- 
liminary, Intermediate,  Final,  and  ^Honours  Examinations,  obtaining 
Admission  and  Certificate  to  Practise,  witJi  Notes  of  Csses  Thira 
Edit.  ByJ.  S.  RiTBiNSTEnrandS.  Waxd,  Solidtors.  12mo.  1881.  4t. 
"  No  artided  derk  should  be  -without  it/*— Low  ThiuB. 

ASSETS,  ADMINISTRATION  OF.— Eddls'  Principles  of  the 
Administration  of  Assets  in  Payment  of  Debts.— By  Asthub 
Shelly  Eddis,  one  of  Her  Majesty*B  Counsel.  Demy8T0.  1880.     6t, 

AVERAGE. — Hopkins'  Hand-Book  of  Average,  to  which  is  added  a 
Chapter  on  Arbitration. — Fourth  Edition.  By  Muxlkt  Hopkiss, 
Esq.    Demy  8to.     1884.  1/.  It. 

\^  All  ttondardLaw  Worktart  kept  in  Stocky  in  lawealfond  other  hmdmgt^ 
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AVE  RAG  E— continued, 

Lowndes'  Law  of  General  Average.— English  and  Foreign. 
Fourth  Edition.  Bj  Rickabd  Lovmdes,  Average  Adjuster.  Author 
of  "  The  Law  of  Marine  Lisuranoe,*'  &o.   Royal  8vo.    1888.    1/.  10*. 

"  The  book  is  one  whidh  shows  a  mastery  of-its  subject."— ^oZicttora*  Journal. 

"  The  auttior  has  worked  in  with  that  skill  which  has  given  him  his  reputation  the 
recent  cases  which  are  by  no  means  easy  to  deal  with,  and  present  difflcultics  to  the 
lawyer."— Xatr  Times. 

**  It  may  be  confidenilv  asserted  that,  whether  for  the  purposes  of  the  adjuster  or 
the  lawyer,  Hr.  Lownder  work  presents  (in  a  style  which  is  a  model  of  dear  and  grace- 
ful English)  the  most  complete  store  of  materials  relating  to  the  subject  in  every  par- 
ticular, as  weU  as  an  excellent  exposition  of  its  principles." — Law  Quarterly  Review. 

BALLOT.— Fitzgerald's  Ballot  Act.— With  an  Introduction.  Forming 
a  Guide  to  the  Procedure  at  Parliamentary  and  Municipal  Elections. 
Second  Edition.  By  Gebald  A.  B.  Ftixoebald,  Esq.,  Barrister- 
at-Law     Foap.  8ro.    1876.  6«.  M, 

BANKING.— Walker's  Treatise  on  Banking  Law.— Second  Edition. 
By  J.  B.  Waijceb,  Esq.,  Barrister-at-Law.  Demy  Svo.   1885.     15«. 

BANKRUPTCY.-Chitty's  Index,  Vol.  \,^Vide  "Digests." 

Lawrance's  Precedents  of  Deeds  of  Arrangement  between 
Debtors  and  their  Creditors ;  including  Forms  of  Eesolutions  for 
Compositions  and  Schemes  of  Arrangement  under  the  Bankruptcy 
Act,  1883.  Third  Edition.  With  Introductory  Chapters  ;  also  the 
Deeds  of  Arrangement  Act,  1887,  with  Notes.  By  G.  W.  LIwaanob, 
Esq.,  Barrister-at-Law.     Svo.     1888.  7«.  6</. 

"  The  new  edition  of  Mr.  Lawrance's  work  is  as  oondse,  practical,  and  reliable  as  its 
predecessors."— Xato  Tmet^  Feb.  11«  1888. 

Williams'  Law  and  Practice  in  Bankruptcy.— Comprising  the 
Bankruptcy  Acts,  1883  to  1890,  the  Bankruptcy  Kules,  1886,  1890, 
the  Debtors  Acts,  1869,  1878,  the  Bankruptcy  (Discharge  and  Closure) 
Act,  1837,  and  the  Deeds  of  Arrangement  Act,  1887.  By  the  Hon. 
SirRoLAKD  Vauohan  Williams,  one  of  the  Justices  of  Her  Majesty's 
High  Court  of  Justice.     Fifth  Edition.    By  Eowabd  Wic.  Haitsell, 

Esq.,  Barrister-at-Law.     Roy.  8vo.    1891.     (Xearly  readi/.)        25#. 

**  A  safe  and  useful  niide  to  practitioners.**— ixtto  Quarterly  Jfeview. 

**Is  a  work  of  authority,  and  it  expounds  the  principles  affectinff  bankruptcy 
intisdiction,  la^  down  the  law,  and  supports  all  propositions  by  deddea  cases,  whicn 
are  digested  with  neatness  and  accuracy."— Xaio  Times. 

BILLS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Law  of  Bills 

of  Exchange,  Promissory  Notes,  and  Cheques.    Third  Edition. 

By  His  Honour  Judge  CaALMBB3,   Draughtsman  of  the  Bills  of 

Exchange  Act,  1882,  &c.    Demy8vo.     1887.  16«. 

**  This  excellent  work  is  unique.    As  a  stat^nent  and  explanation  of  the  law,  it  will 

be  found  singularly  vuaeixd."— Solicitors*  Joumalf  October  8, 1887. 

BILLS  OF  SALE.— Fithian's  Bills  of  Sale  Acts,  1878  and  1882. 
With  an  Introduction  and  Explanatory  Notes,  together  with '  an 
Appendix  of  Precedents,  Rules  of  Court,  Forms,  and  Statutes. 
Second  Edition.  By  Edwabd  Wiluah  Fithian,  Esq.,  Barrister-at- 
Law.    Boyal  12mo.     1884.  6s. 

BLACKSTONE'S  ELEMENTS  OF  LAW.— n^<?  " Common  Law." 

BOOK-KEEPING.— Matthew  Hale's  Systenn -of  Book-keeping  for 
Solicitors,  containing  a  List  of  all  Books  necessary,  with  a  compre- 
hensive description  of  their  objects  and  uses  for  the  purpose  of 
Drawing  Bills  of  Costa  and  the  rendering  of  Cash  Accounts  to  clients ; 
also  showing  how  to  ascertain  Profits  derived  from  the  business ;  with 
an  Appendix.    Demy  8vo.     1884.  5«.  6d. 

**  We  think  this  is  b^  far  the  most  sensible,  useful,  practical  little  work  on  soliciton' 

book-keeping  that  we  have  seen."— Xato  Students  Journal. 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  ealfand  other  hindingr^ 
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BRITISH  QUIANA.— Pound's  Supplement  to  "The  Magisterial 
Law  of  British  Guiana"  publisned  in  1877.  'With  a  oombined 
Index  to  both  works.  B7  AT,FBin>  Jomr  Pousd,  Banuter-at-Law, 
and  fonnerly  a  Stipendiary  KagiBtrate  in  and  for  the  Colony  of 
British  Gniana.    Demy  Syo.     1888.  Ifet,  21.  lOf. 

BUILDING  SOCIETIES.— Wurlzbur^  on  Building  Societies.— 
The  Acts  rdating  to  Building  Societies,  comprising  tibe  Act  of  1836 
and  the  Building  Sodeties  Acts,  1874, 1876,  1877,  and  1884,  and  the 
Treasory  Regulations,  1884 ;  with  an  Introduction,  oomoos  Notes, 
and  PMedents  of  Bules  and  Assoranoes.  By  £.  A.  Wubxebubg, 
Esq.,  Barrister-at-Law.    Boyal  12ino.     1886.  7«.  6d. 

^'Tlie  work  pmenta  in  brief,  dear,  and  oonTenient  farm  the  irhole  law  relating  to 

Baflding  Sodetica." 

CANALS.— Webster's  Law  Relating  to  Canals :  Comprising  a  Trea- 
tise on  Narigable  Bivers  and  Canals,  together  with  the  Frocedue 
and  Practice  in  Private  Bill  Legi^ation ;  with  a  oolonzed  Map  of  the 
existing  Canals  and  Nayigations  in  England  and  Wales.  By  aobbbt 
G.  WsBSTBB,  M.P.,  Bamster-at-Law.  Demy  8yo.  1885.  1/.  Is. 
Street.—  Vide  **  Company  Law.!' 

CARRIERS.— Carvers  Treatise  on  the  Law  relating  to  the  Car- 
riage of  Goods  by  Sea. — Second  Edition.  By  Thoicas  Qilskbt 
Cabybb,  Esq.,  Barrister-at-Law.    Boyal  8yo.  {In  thepreu.) 

"  A  careful  and  aocoxate  tzeatise."— Z««0  Qwarteriy  Beview. 

Macnamara's  Law  of  Carriers. — ^A  Digest  of  the  Law  of  Caniers 

of  GKxkLb  and  Passengers  by  Land  and  Internal  Navi«ition,  including 

the  Railway  and  Canal  Traffic  Act,   1888.— By  Waltkb  Hbhst 

MA.ONAVABA,  of  the  Inner  Temple,  Barrister-at-Law,  Begistrar  to 

the  Railway  Commission.    Boyal  8vo.     1888.  1/.  8«. 

**  ICr.  Hacnamara  aeema  to  have  done  his  work  aonndly  and  indoatiioady,  and  to 

have  prodnoed-a  book  which  will  be  uaefol  to  peactitaanew  in  a  laige  daas  of  oaoes." — 

Saturday  SevieVf  June  16, 1888. 

**  A  complete  epitowu  of  the  law  reUting  to  canien  of  every  daaB."— J?aJlaeajr  Awe*. 

"We  ooroially  approve  of  the  general  plan  and  execution  of  this  work.  ....  The 

general  anangement  of  the  book  is  good.'' — SoUeHior^  J<mmalf  March  9, 1889. 

"  Shotdd  find  a  place  in  the  library  of  all  zailwaymen.    The  w(n-k  is  written  in  a  terse, 
dear  style,  and  is  weU  arranged  for  speedy  reference."— £ai/tcay  Netcs,  Dec  8, 1888. 

CHAMBER  PRACTICE.— Archibald's  Practiceat  Judges*  Cham- 
bers and  in  the  District  Registries  in  the  Queen's  Bench 
Division,  High  Court  of  Justice  |  with  Forms  of  Sommonsesand 
Orders.  Second  Edition.  By  W.  F.  A.  Abchtbat.T),  Esq.,  Bar- 
rister-at-Law, and  P.  E.  Vizabd,  of  the  Summons  and  Oi^er  De- 
partment, Boyal  Courto  of  Justice.  Royal  12mo.  1886.  16t. 
CHANCERY,  and  Vide  **Equity." 

Daniell's  Chancery  Practice. — ^ThePractioe  of  the  Chancery  Division 
of  the  High  Court  of  Justice  and  on  appeal  therefrom.  Sixth  Edit. 
^  L.  Fraj),  E.  0.  DuNH,  and  T.  Bibton,  assisted  by  W.  H.  XJpjomr, 
Barristers-at-Law.   2  toLb.  in  3  parts.  Demy  8yo.    1882-84.     6/.  6«. 

Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chancery 
Division  of  the  High  Court  of  Justice  ana  on  Appeal  there- 
from. Fourth  Edition.  With  Summaries  of  the  Kules  of  the 
Supreme  Court,  Practical  Notes  and  Bef  erences  to  the  Sixth  Edition  of 
'^Daniell's  Chancery  Practice."  By  Chasleb  Bubnbt,  B.A.  Oxon.,  a 
Chief  Clerk  of  the  Mon.  Mr.  Justice  Chitty.  Boyal  8yo.  1885.   2/.10«. 

Morgan's  Chancery  Acts  and  Orders. — The  Statutes,  Rules  of 
Court  and  General  Orders  relating  to  the  Practice  and  Jurisdiction 
of  the  Chancery  Division  of  the  High  Court  of  Justice  and  the  Court 
of  Appeal.  With  Copious  Notes.  Sixth  Edition.  By  liie  Bight 
Hon.  GsoBOB  Obbobnb  Moboan,  one  of  Her  Majesty's  Counsel,  and 
E.  A.  WuBTZBUsa,  Barrister-at-Law.    Boyal  8yo.     1885.      1/.  10<. 

\*.jUi  ttandardlMW  Workiare  kept  in  Stoek^  m  kw9a\fmid  othtr  hindmgt. 
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CHAHCERY^continued. 

Peel's  Chancery  Actions. — A  Concise  Treatise  on  ihe  Practice  and 

Procedure  in  OhanceiT  Actions  under  the  Kules  of  the  Supreme 

Court,  1883.    Third  Edition.    By  Sydnby  Pebl,  Esq.,  Barrister- 

at'Law.    Demy  8vo.     1883.  8«.  6^. 

CHARITABLE  TRUSTS.— Mitcheson's  Charitable  Trusts.— The 
Jurisdiction  of  the  Charity  Commission ;  being  the  Acts  conferring 
such  jurisdiction,  1853 — 1883,  with  Introductory  Essays  and  Notes 
on  the  Sections.  By  Biohabd  Edmund  Mitohesoh,  Esq.,  Barrister- 
at-L%w.    Demy8vo      1887.  18«. 

"  A  very  neat  and  servioeable  hand-book  of  the  Jaw  of  the  Charity  Commiabioners." 

— Law  Journal, 

CHARTER  PARTI ES. -Carver.— rtVfo  "Carriers."  Wood.— FiVfo 
*  *  Mercantile  Law. ' ' 

CIVIL  ENGINEERS.— Macassey  and  Strahan's  Law  relating  to 
Civil  Engineers,  Architects  and  Contractors.— Primarily  in- 
tended for  their  own  use.  By  L.  Lxvuyobton  Macasset  and  J.  A. 
Stkahak,  Esqrs.,  Barristers-at-Law.    Demy  8yo.     1890.      10«.  6d, 

COAL  MINES.— Chisholm's  Manual  of  the  Coal  Mines  Regulation 
ACT,  1887. — ^With  Introduction,  Explanatory  and  Practical  Notes 
and  References  to  Decisions  in  England  and  Scotland,  Appendix  of 
Authorized  Forms,  Particulars  as  to  Examinations  for  Certificates,  &o. , 
and  a  copious  Index.  By  JonN  C.  Cbisholic,  Secretary  to  the  Midland 
and  East  Lothian  Coalmasters*  Association.  D6my8yo.   1888.  7«.  6</. 

COLLISIONS.— Marsden's  Treatise  on  the  Law  of  Collisions  at 
Sea. — With  an  Appendix  containing  Extracts  from  the  Merchant 
Shipping  Acts,  the  International  Regulations  for  proTenting  Col- 
lisions at  Sea ;  and  local  Rules  for  the  same  purpose  in  force  in  the 
Thames,  the  Mersey,  and  elsewhere.  By  Rboinaij)  G-.  Mabsdsn, 
Esq.,  Barrister-at-Law.  Third  Edition.  By  the  Author  and  the 
Hon.  J.  W.  Mahsfield,  Barrister -at-Law.  DemySvo.   1891.   II.  6s. 

COMMERCIAL  LAW.— The  Frenbh  Code  of  Comnnerce  and 
most  usual  Commercial  Laws. — With  a  Theoretical  and  Practical 
Commentary,  and  a  Compendium  of  the  Judicial  Organization  and 
of  the  Course  of  Procedure  before  the  Tribunals  of  Commerce ;  to- 
gether with  the  text  of  t^e  law ;  the  most  recent  decisions,  and  a 
glossary  of  French  judicial  terms.  By  L.  Gk>nLLND,  Licenci6  on 
droit.    Demy  8to.     1880.  21.  2s. 

COMMON  LAW.— Ball's  Short  Digest  of  the  Common  Law;  being 
the  Principles  of  Torts  and  Contracts.  Chiefly  founded  upon  the  Works 
of  Addison,  with  Dlustratlye  Cases,  for  the  use  of  Students.  By  W. 
Edmund  Ball,  LL.B.,  Barrister- at-Law.  Demy  8vo.  1880.  16«. 
Blackstone's  Elements  of  Law,  &.C.,  with  Analytical  Charts,  Tables, 
and  Legal  Definitions,  arranged  and  displayed  by  a  systematic  and 
attractive  method.  By  W.  Bliokbnsdebtbb,  Attomey-at-Law. 
Royal  8yo.     1889.  20«. 

Chitty's  Archbold's  Practice  of  the  Queen's  Bench  Division  of 
the  High  Court  of  Justice  and  on  Appeal  therefrom  to  the 
Court  of  Appeal  and  House  of  Lords  in  Civil  Proceedinffs. 
Fourteenth  Edition.  By  Thohas  Willes  Ceqtty,  assisted  by  J.  St. 
L.  Leslie,  Barristers-at-Law.   2to1s.  DemySvo.    1885.    3/.  13«.6</. 

Napier's  Concise  Practice  of  the  Queen's  Bench  and  Chancery^ 

Divisions  and  of  the  Court  of  Appeal,  with  an  Appendix  of 

Questions  on  the  Practice,  and  intended  for  the  use  of  Students.     By 

T.Bateman  Napier,  Esq.,  Barrister-at- Law.  Demy  8yo.  1884.    10«. 

Shirley.— r«fo  "  Leading  Cases.** 

%*  All  ttandardLato  Workt  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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COMMON  LA^—coniinufd. 

Smith's  Manual  of  Common  Law. — ^For  Practitioners  and  Stadoits. 
Ooroprisiiig  the  Fundamental  Principles,  with  usefol  Practical  Rules 
and  Decisions.  -By  Josiah  W.  Smith,  B.C.L.,  Q.C.  Tenth  Edition. 
B7  J.Tbubtrix,  LiL.M.,Esq.,Bazzi8ter-at-Law.   12mo.  1887.   14<. 

Chitty's  Forms.— Fttfe  **  Fonns." 

Fisher's  Dieest  of  Reported  Decisions  in  all  the  Courts,  with 
a  Selection  from  the  Irish  ;  and  references  to  the  Statutes,  Rules 
and  Orders  of  Courts  ttom  1756  to  1883.  Compiled  and  arranged  by 
JoHN  Mews,  assisted  hy  C.  M.  Chapxan,  Habbt  H.  W.  Spabhax  and 
A.  H.  Todd,  Barristers-atrLaw.  In  7  vols.  Royal  8yo.  1884.  12/.  12«. 

Mews'  Consolidated  Difiest  of  all  the  Reports  in  all  the  Courts, 
for  the  years  1 884-8§,  inclusive.  By  tf  OHzr  Mews,  Barrister-at- 
Law.    Koyal  8vo.     1889.  1^  lU.  6d. 

The  Annual  Digest  for  1889  and  1890.  By  JohztMews.  £ach,  15s. 
\*  The  above  works  bring  Fisher's  Common  Law  and  Chitty's  Equity 

Digests  down  to  end  of  1890. 
COMMONS  AND  INCLOSURES.-Chambers'  Digest  of  the  Uw 
relating  to  Commons  and  Open  Spaces,  including  Public  Parks 
and  Recreation  Grounds.    By  G-eobob  F.  Ghaiibebs,  Esq.,  Barrister- 
at-Law.     Imperial  8vo.     1877.  6#.  6ff. 

COMPANY  LAW.— Palmer's  Private  Companies,  their  Formation 
and  Advantages ;  being  a  Condse  Popular  Statement  of  the  Mode  of 
Converting  a  Business  into  a  Private  Company,  and  the  Benefit  of  so 
doixig.  With  Notes  on  "  Single  Ship  Companies.'*  Eighth  Edition. 
By  F.  B.  Palxeb,  Esq.,  Barrister-at-Law.     12mo.     1890.      Xet  2t. 

Palmer. —  Vide  ** Conveyancing**  and  "Winding-up." 

Palmer's  Shareholders'  and  Directors'  Legal  Companion.— A 
Manual  of  Every-day  Law  and  Practice  for  Promoters,  Shareholders, 
Directors,  Secretaries,  Creditors  and  Solicitors  of  Companies  under 
the  Companies  Acts,  1862  to  1890,  with  an  Appendix  on  the  Con- 
version of  Business  Concerns  into  Private  Companies,  and  on  the 
Directors  Liability  Act,  1890.  11th  edit.  By  F.  B.  Pauibb,  Esq., 
Barrister-at-Law.     12mo.     1890.  Ifet,  2».  6d. 

Street's  Law  relating  to  Public  Statutory  Undertakings:  com- 
prising Railwav  Companies,  Water,  Gas,  and  Canal  Companies,  Har- 
bours, Docks,  sc,  with  special  reference  to  Modem  Decisions.  By  J. 
BAXFiELDSrBBETfEsq.,  !Barrister-at-Law.  Demy8vo.  1890.  I0t.6d, 

*'  This  book  contaixis  in  a  small  compass  a  large  amount  of  useftd  infonnation :  its 
style  is  clear  and  its  arrangement  good." — Solicilora*  Journal,  November  1, 1890. 

Thring.— nv<?  «*  Joint  Stocks.*' 
COMPENSATION.— Cripps'  Treatise  on  the  Principles  of  the 
Law  of  Compensation.    Second  Edition.    By  G.  A.  Gbifps,  Esq., 
Barristcr-at-Law.    Demy  8vo.     1884.  16». 

"  A  complete  treatise  on  the  subject  in  which  it  professes  to  deaL"— Lav  TTmes. 

COMPOSITION  DEEDS.—Lawrance.— Tufif  ** Bankruptcy." 

CONTINGENT   REMAINDERS.-An    Epitome   of.   Fearne    on 

Contingent    Remainders  and   Executory  Devises.     Litended 

for  the  Use  of  Students.    By  W.  M.  C.    Post  8vo.     1878.       df.  6rf. 

CONTRACTORS  {MacasseyandStrahan).—rMfo"OivilEngineerB." 

CONTRACTS.— Addison  on  Contracts.    Being  a  Treatise  on  the 
Law  of  Contracts.     Eighth  Edition.     By  Horacb  Smith,  Esq., 
Barrister-at-Law,  Author  of  *'  A  TreatiBe  on  the  Law  of  Negli- 
gence," &c.    Eoyal  8vo.     1883.  21.  10s 
"  To  the  present  editor  must  be  ffiven  all  pnise  which  untiring  industry  apd  In* 
telligent  researdi  am  oommand." — Law  Time$. 

"This  edition  of  Addison  inU.  mnintain  the  reputation  of  the  wmfr  as  a aatisf ictxny 
guideio  the  vast  storehouse  of  dedsions  on  contmot  law." — SoUcUonf  JoumaL 

%*  AU  HandardLavD  Worki  orv  hept  in  Stoek^  in  law  caff  and  other  hindinge. 
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CONTRACTS— continued. 

Fry.^Vide  "Specific  Performaiice.'' 

Leake  on  Contracts. — An  Mementair  Digest  of  the  Law  of  Con- 
tracts. By  Stephen  Mastot  Leake,  Barrister-at-Law.  Demy  8vo. 
1878.  .  1/.  18#. 

Pollock's  Principles  of  Contract.— Being  a  Treatise  on  the  (General 
Principles  relatng  to  the  Validity  of  Agreements  in  the  Law  6f 
England.  Fifth  Edition,  with  a  new  Chapter.  By  Sir  Fbedebicx. 
Pollock,  Bart.,  Barrister-at-Law,  Professor  of  Common  Law  in 
the  Inns  of  Court,  &o.    DemySvo.     1889.  1/.  8«. 

"  The  reputation  of  the  book  standa  ao  high  that  it  is  only  necessary  to  announce  the 
publication  of  the  fifth  edition,  adding  that  the  work  has  been  thoroughly  revised."^ 
Law  Journal^  Dec.  14,  1889. 

Smith's  Law  of  Contracts.— Eighth  Edition.  By  V.  T.  Thompson, 
Esq.,  Barri«ter-at-Law.    Demy  8yo.     1885.  1/.  1«. 

CONVEYANCI NG.— Dart.— Kufo  "  Vendors  and  Purchasers." 

Greenwood's    Manual    of  Conveyancing.  —  A   Manual   of   the 

Practice  of  Conveyancing,  showing  the  present  Practice  relating  to 

the  daily  routine  of  Conveyancing  in  Solicitors'  Offices.    To  which 

are  added  Condse  Common  Forms  and  Precedents  in  Conveyancing. 

Eighth  Edition.    Edited  by  Habbt  Gbbenwood,  M.A.,  LL.D.,  Esq., 

Barrister-at-Law.    Demy  8vo.     1891.  16«. 

"  That  this  work  has  reached  its  eighth  edition  is  sufficient  evidence  of  the  fact  that 

it  is  one  of  those  books  which  no  lawyer's  bookshelf  should  be  without.    Sooent  Acts 

have  neoesritated  several  changes  which  have  been  carried  out,  and  cases  are  cited  up 

to  date.    The  book  is  a  complete  guide  to  Conveyancing,  and,  though  the  author  says 

that  it  is  intended  for  students  and  articled  and  other  clerks,  we  can  fearlessly  assart 

that  those  who  would  perhaps  consider  it  an  insult  to  be  mistaken  for  students  will 

find  in  it  very  much  that  is  useful.    The  Table  of  Precedents  could  no^  we  imagine. 

be  made  more  complete  than  it  is.  Where  and  how  the  author  obtained  his  information 

is  a  perfect  puzzle  to  us,  and  no  conceivable  state  of  affairs  soema  to  have  been  left 

unprovided  for.*' — Law  Gazette,  December  4, 1890. 

**  We  diould  like  to  see  it  placed  bv  his  principal  in  the  hands  of  eveiy  articled  derk. 
One  of  the  most  useful  practical  worlcs  we  have  ever  seen."— Late  Student^  Journal, 

Leiy  and  Peck. — Tlkfo  "Leases." 

Morris's  Patents  Conveyancing. — Being  a  Collection  of  Precedents 
in  Conveyancing  in  relation  to  Letters  Patent  for  Inventions. 
Arranged  as  follows: — Common  Forms,  Agreements,  Assignments, 
Mortgages,  Special  Clauses,  Licences,  Miscellaneous ;  Statute,  Rules, 
&o.  With  DiBsertations  and  Copious  Notes  on  the  'Law  and  Prac- 
tice.   By  BoBSBT   MoBBiB,  M.A.,  Barrister-at-Law.    Boyal  8vo. 

1887.  1/.  5«. 

"  Oontains  valuable  dissertations,  and  useful  notes  on  the  sub^'cct  with  which  it 

deals Wb  think  it  would  be  difficult  to  suggest  a  form  which  is  not  to  be  met 

with  or  capable  of  being  prepared  from  tiie  book  before  us.    To  tiiose  whose  businesi 
lies  in  the  direction  of  letters  patent  and  inventions  it  will  be  found  of  great  service. . . . 
Mr.  Morris'  forms  seem  to  us  to  be  well  selected,  well  arranged,  and  thoroughly  prac- 
tical."—Law  2Vme». 
Palmer's  Company  Precedents. — For  use  in  relation  to  Companies 
subject   to    liie    Companies   Acts,    1862    to    1890.     Arranged  as 
follows : — Promoters,    Prospectus,  Agrreements,    Memoranda    and 
Articles  of  Association,  Resolutions,  Notices,  Certificates,   Private 
Companies,  Power  of  Attorney,  Debentures  and  Debenture  Stock, 
Petitions,  Writs,  Pleadings,  Judgments  and  Orders,  Beconstruc- 
tioD,    Amalgamation,    Anrangements,    Special    Acts,    Proviidonal 
Orders,  Winding-up.    With  Copious  Notes  and  an  Appendix  con- 
taining the  Acts  and  Rules.     Fifth  Edition.     By  Fbanczb  Beaufobt 
Palmes,  assisted  by  Chasxeb  Maonaqhten,  Esqrs.,  Barristers-at- 
Law.    Royal  8vo.     1891.  1/.  16«. 

**  As  regards  company  drafting— as  we  remarked  on  a  former  oooasion— it  is  un- 
rivalled."—Law  Time*. 

*^*  AU  BtandardLaw  Works  are  kept  in  Stock,  in  law  calf  and  other  bindin^i. 
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CONVEYANCI  HQ-^coniimisd. 
Prideaux^s  Precedents  in  Conveyancing— With  IMaeertatuBs  on 
its  liaw  azid  Prsotioe.  Foforteenui  Editacn.  By  Fbbdkbick  Pbi- 
VELVX,  late  Prof esBor  of  the  Law  of  Beal  azid  Penonal  Pioperty  to 
the  Inns  of  Court,  and  Joev  Wkhookbb,  Eaqn.,  BanuterB-at-Law. 
2  TOI0.    Bojal  8yo.     1889.  8/.  10«. 

"  Tht  moft  fuefiu  irork  Ofot  on  OonTeyineing.''— £«w  JomntoL 
"  TliiB  work  ia  aocmte,  ooocin,  dear,  and  camutfiMBUtiw^  in  aoope,  and  ire  knov  of 
BO  treatiae  upon  conTeyaacfaig  whidi  ia  ao  gcnenlqr  naeful  to  the  pcaelitiianer.''— I<a» 
Timet. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Partnership  Agree- 
ments, Leases,  Settlements,  and  Wills. — Bj  Edwabd  F. 
TcBifKB,  Solicitor,  Lecturer  on  Real  IVoperty  and  Gonveyancing, 
Author  of  **  The  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchases, 
and  Mortgages  of  Land."  {Published  \jj  penuissum  of  the  Council 
of  the  Lioorporated  Law  Society.)    Demy  8vo.     1884.  lOf.  6<f. 

**  The  work  haa  our  foil  Mpproral,  and  will,  we  think,  be  found  a  TalnaUe  addition 
to  the  atodent^a  libraiy."— 1^  Bttidatttf  JomnmU 

CONVICTIONS.— Pale/s  Law  and  Practice  of  Summary  Con- 
victions under  the  Summary  Jurisdiction  Acts,  1848  and 
1879 ;  including  Ptooeedin^  preliminazy  and  subsequent  to  Con- 
Tictions,  and  the  responsibibtr  of  oonYJenng  Mamtzates  and  their 
Officers,  with  Forms.  Sixth  Edition.  By  W.  H.  Machixaju,  Esq., 
Barrister-at-Law.    J>eiiiy  8yo.     1879.  1/.  4«. 

COPYRIGHT.— Slater's  Law  relating  to  Copyright  and  Trade 
Marks,  treated  more  particularly  with  Reference  to  Infringe- 
ment ;  forming  a  Bigest  of  the  more  important  English  and  Ameri- 
can decisions,  together  with  the  Practice  of  the  English  Courts,  &c. 
By  JoHW  HmtBiniT  Slatkb,  Esq.,  Barrister-at-Law.  8to.  1884.   18«. 

CORONERS.— Jervis  on  the  Office  and  Duties  of  Coroners.— 

The  Coroners  Act,  1887.     With  Forms  and  Precedents.    B^  R  E. 

MKTaHKiMJUt,  Esq.,  Bairister-at-Law.    Being  the  Fifth  Edition  of 

« Jervis  on  Coroners."    Post  8¥0.     1888.  10«.  6d. 

"The  preaent  edition  -will  hold  the  place  of  that  oecimied  hy  ita  piedeoeann,  and 

will  oontinae  to  be  the  atandard  work  tm  the  sabjeot."— 2^  Timea. 

COSTS. — Morgan  and  Wurtzburg's  Treatise  on  the  Law  of  Costs 
in  the  Chancerv  Division.— Second  Edition.  With  Forms  and 
Precedents.  By  me  Bt.  Hon.  Qbobob  Osbobrx  Hoboak,  Q.C.,  and 
E.  A.  WuBXZBXTBO,  Esq.,  Barrister-at-Law.  I>emy8TO.  1882.   1/.10«. 

Summerhays  and  Toogood's  Precedents  of  Bills  of  Costs  in 
the  Chancery,  Queen's  Bench,  Probate,  Divorce  and  Ad- 
miralty Divisions  of  the  High  Court  of  Justice]  in  Conveyancing; 
the  Crown  Office;  Bankruptcy;  Lunacy;  Arbitration  under  t£e 
Lands  Clauses  Consolidation  Act ;  the  Mayor's  Court,  London ;  the 
County  Courts ;  the  Privy  Council ;  and  on  Passing  Hesiduary  and 
Succession  Accounts ;  with  Scales  of  Allowances  and  Court  Fees ; 
Rules  of  Court  relating  to  Costs ;  Forms  of  AiBdayits  of  Increase, 
and  of  Objections  to  Taxation.  By  Wx.  Feasx  Suiocbbhatb, 
and  Thobnton  Toogood,  Solicitors.  Sixth  Edition.  By  Trobmton 
ToooooD,  Solicitor.    Boyal  8yo.     1889.  1/.  8«. 

Summerhays  and  Toogood's  Precedents  of  Bills  of  Costs  in 
the  County  Courts.    Koyal  8vo.    1889.  5«. 

Scott's  Costs  In  the  High  Court  of  Justice  and  other  Courts. 
Fourth  Edition.  By  John  Soott,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.    Demy  8yo.    1880.  1/.  6s. 

Webster's  Parliamentary  Costs.-^PriTate  BUls,  Election  Petitions, 
Appeals,  House  of  Lords.  Fourth  Edition.  By  C.  Cayajtaoh,  Esq., 
Banister-at-Law.    PostSvo.     1881.  20s. 

%*  AH  standard  Law  Works  are  kept  in  Stocky  in  Jaw  eaff  and  other  Undinffs, 
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COUNTY  COUNCILS.— Bazalffette  and  Humphreys,  Chambers. 
—  Vide  * '  Local  and  Hunicipal  GoTemment. ' ' 

COUNTY  COURTS.— Pitt-Lewis'  County  Court  Practice.— A 
Gomiilete  Practice  of  the  County  Courts,  includinsf  that  in  Admiralty 
and  Bankruptcy,  embodying  the  County  Courts  Act,  18S8,  and  ether 
existing  Acte,  Kules,  Forms  and  Costs,  with  Full  Alphabotical  Index 
to  Official  Forms,  Additional  Forms  and  General  Index.  Fourth 
Edition.  With  Supplementary  Volume  containing  the  New  Winding- 
up  Pbactioe.  By  G.  Pitt-Lbwis,  Esq.,  Q.C.,  M.P.,  Eecordor  of 
Poole.     3to1s.    BemySvo.     1890-91.  2/.  10«. 

\*  The  Supplement  sold  separatelt/.  Is,  Qd. 

**A  complete  praotioe  of  the  County  Comts." — Law  Journal  March  22, 1890. 
"  The  present  edition  of  this  work  fully  maintains  its  reputation  as  the  standard 
County  Court  Ftaotice."— &rf»ei(<7r«*  Journalf  March  39, 1890. 

Pit^Lewis'  County  Courts  Act,  1888.— With  Introduction,  Tabular 
Ijidices  to  oonsobdated  Legislation,  Notes,  and  an  Index  to  the  Act. 
Second  Edition.  By  Geobqb  Pitt-Lswis,  Esq.,  Q.C.,  Author  of  **A 
Complete  Practice  of  the  County  Courts."  Imperial  8yo.  1889.  6s. 
%*  The  above,  with  The  County  Court  Rules,  1889.  Official 
copy.     Limp  binding,  10s.  G^. 

Summerhays^'and  Toogood. — Vide  ** Costs." 

COVENANTS.— Hamilton's  Law  of  Covenants.— A  Concise  Treatise 

on  l^e  Law  of  Covenants.    By  G.  Baldwin  HASCiLTOir,  of  the  Inner 

Temple,  Esq.,  Barrister-at-Law.    Demy  8vo.     1888.  Is.  6d. 

"  A  handy  voliune  written  with  deamen,  intelligence,  and  accuracy,  and  will  be 

useful  to  the  profession." — Law  Tiwut. 

CRIMINAL  LAW. — Arch  hold's  Pleading  and  Evidence  in  Criminal 
Cases. — With  the  Statutes,  Ftecedents  of  Indictments,  &c.,  and  the 
Evidence  necessary  to  support  them.  Twentieth  Edition.  By 
Wzixux  Bbucb,  Esq.,  Stipendiaiy  Magistrate  for  the  Borough  of 
Leeds.     Royal  l2mo.     1886.  1/.  lis,  ed. 

Mews'  Digest  of  Cases  relating  to  Criminal  Law  from  1756  to 
1883,  inclusive. — By  John  Mews,  assisted  hy  C.  M.  Chapican, 
Hasbt  H.  W.  Sfabhax,  and  A.  H.  Todd,  Barristers-at-Law.  Royal 
8vo.     1884.  II.  Is. 

Phillips'  Comparative  Criminal  Jurisprudence.— Vol.  I.  Penal 
Law.  Vol.  II.  Criminal  Procedure.  By  H.  A.  D.  Piiillip3,  Bengal 
Ciyil  Service.     2  vols.  '  Demy  8vo.     1889.  1/.  4#. 

Roscoe's  Digest  of  the  Law  of  Evidence  in  Criminal  Cases. — 
Eleventh  Edition.      By  Hobace  Smith  and  Gilbebt  Qeobqe  Ken- 
nedy, Esqrs.,  Metropolitan  Magistrates.  Demy  8vo.  1890.  1/.  1 1«.  6^. 
'  ''To  tho  criminal  lawyer  it  is  hia  guide,  philosopher  and  friend.    What  Iloscoe  eays 
most  judges  will  accept  without  question.  .  . .  Every  addition  has  been  made  necessary 
to  make  the  digest  efficient,  accurate,  and  complete."— /^iv  Times. 

Russell's  Treatise  on  Crimes  and  Misdemeanors. — Fifth  Edi- 
tion. By  Sahubl  Pbsnticb,  Esq.,  one  of  Her  Majesty's  Counsel, 
3  vols.    Koyal  870.     1877.  5/.  lbs.  6d. 

*<  What  better  Digest  of  Criminal  Law  sould  we  possibly  hope  for  than  *  Buasell  on 
Crimes '  V* — Sir  James  FiUfamea  Stephen*t  Speech  on  Codification. 

Shirley's  Sketch  of  the  Criminal  Law.— By  "W.  S.  Shiblet,  Esq., 

Barrister-at-Law.    Second  Edition.    By  Chables  Stepuisn  IIunteb, 

Esq.,  Barrister-at-Law.    Demy  8vo.     1889.  7s.  6d. 

As  a  primary  Introduction  to  Criminal  Law,  it  will  be  found  very  acceptable  to 

students."— Laic  Students*  Journal. 

Shirley.— Kiefo  *' Leading  Cases."    Thring.— Ttrfif  "Navy." 
%*  AU  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 


10  STEVENS  AND  SONS,  LIMITED, 

DECISIONS  OF  SIR  GEORQE  J  ESS  EL.— Peter's  Analysis  and 
Digest  of  the  Decisions  of  Sir  George  Jessel ;  with  ifoteB,  &c. 
By  Apslet  Pktbb  Peteb,  Solicitor.    Demy  8to.     1883.  I6s. 

DIARY.— Lawyer's  Companion  (The),  Diary,  and  Law  Directory 
for  1891. — For  the  uae  of  the  Legal  Profeesion,  Public  Companies, 
JuBtioed,  Merohant8,  Estate  Agents,  Auctioneers,  &o.,  &o.  Edited 
by  J.  Tbubtbah,  LL.M.,  of  Linooln*B  Inn,  Banister-at-Law ;  and 
contains  Tables  of  Costs  in  Conveyancing,  &o. ;  Monthly  Diary  of 
County,  Local  Goyemment,  and  Parish  Business ;  Oaths  in  Supreme 
Court ;  Summary  of  Legislation  of  1890 ;  Alphabetical  Index  to  the 
Practical  Statutes ;  a  Copious  Table  of  Stamp  "Duties ;  Legal  Time, 
Interest,  Discount,  Income,  Wages  and  other  Tables;  Probate, 
Legacy  and  Succession  Duties ;  and  a  variety  of  matters  of  practical 
utility :  together  with  a  complete  List  of  the  English  Bar,  and  London 
and  Country  Solicitors,  with  date  of  admission  and  appointments. 
Published  Akituallt.  Forty-fifth  Issue.  1891.  {rttb.tAoutNovA.) 
Issued  in  the  following  forms,  octavo  size,  strongly  bound  in  cloth : — 

1.  Two  days  ou  a  page,  plain         ......  Bt.Od, 

2.  The  above;  diteblbayed  for  Attendakcbs 7  0 

3.  T«ro  days  on  a  page,  ruled,  with  or  without  money  columns       .  5  6 

4.  The  above,  with  money  columns,  Z29tebi£A^ved  for  Attendances  .  8  0 
6.  Whole  page  for  each  day,  plain 7  6 

6.  The  above,  inteeleaved  for  Attendances         .        .        .        .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  oolimms  8  6 

8.  The  above,  intebusaved  for  Attendances        .        .  10  6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  columns  .  6  0 
The  Diary  eon  taint  memoranda  of  Legal  Butinees  throughout  the  Tear. 

**  Contains  aU  tho  information  which  could  be  looked  for  in  such  a  work,  and  gives  it 
in  a  most  convenient  form  and  venr  completely/' — Sdieitora'  Journal. 

"  Ulie  *  Lawyer's  Companion  and  Diary '  is  a  book  that  ought  to  be  in  the  powwirm 
of  every  lawyer,  and  of  evexy  man  of  business." 

"  Hie  '  Lawyer's  Compamou '  is,  indeed,  what  it  is  called,  for  it  combines  everything 
required  for  reference  in  the  lawyer's  office."— Z.«ir  Times. 

"  The  practitioner  will  find  in  these  pages,  not  only  all  that  he  might  reasonably 
expect  to  find,  but  a  {irreat  deal  moTe."-~Lato  Journal^  December  6. 1880. 

"It  should  be  in  the  hands  of  all  members  of  both  branches  of  the  profession." — 
Law  Gazette^  November  S7, 1890. 

"  The  thousand  and  one  things  that  one  needs  constantly  to  know  and  yet  can  never 
remember,  will  be  found  handily  arranged  for  immediate  reference." — Pitmp  Court. 

"  This  legal  Whitaker  is  a  noble  work,  and  no  lawver  has  any  right  to  want  to  Imow 
anything — except  law,  which  it  would  not  tell  him.*' — Salurdaif  Iteview. 

DICTIONARY.— The  Pocket  Law  Lex! con. —Explaining  Technical 
Words,  Phrases  and  Maxims  of  the  English,  Scotch  and  Roman  Law, 
to  which  is  added  a  complete  List  of  Law  Reports,  with  their  Abbre- 
Yiations.    Second  Edition,  Enlarged.    By  Hsnbt  G.  Rjlwson,  Esq., 

Barrister-at-Law.    Fcap.  8vo.     1884.  6s.  6d, 

"A  wonderful  little  legal  Dictionary."— /nrferwaitr**  Law  Student^  Journal. 
**  A  very  handy,  complete,  and  useful  little  work."— So/Mrt/o^  Review. 

Wharton's  Law  Lexicon. — Forming  an  Epitome  of  the  Law  of  Eng- 
land, and  containing  full  Explanations  of  the  Technical  Terms  acd 
Phrases  thereof,  both  Ancient  and  Modem :  including  the  various 
Legal  Terms  used  in  Commercial  Business.  Together  with  a  Trans- 
lation of  the  Latin  Law  Maxims  and  selected  Titles  from  the  Civil, 
Scotch  and  Indian  Law.  Eighth  Edition.  By  J.  M.  Lslt,  Esq., 
Barrister-at-Law.     Super-royal  8vo.     1889.  1/.  18#. 

"  On  almost  eveir  point  both  student  and  practitioner  can  gather  information  from 
this  invaluable  booK,  which  ought  to  be  in  every  lawyer's  office." — Gibson* g  Law  Kote$. 
**  One  of  the  first  books  which  every  articled  clerk  and  bar  student  should  procure." 
—Law  Students*  Jownal. 

"  As  it  now  stands  the  Lexicon  contains  all  it  need  contain,  and  to  those  who  value 
such  a  work  it  is  made  more  valuable  still." — Law  Times. 
"  Edited  with  industry,  learning,  and  judgment."— Aitenfa^  Beview. 

%*  All  standard  Late  Works  are  kept  in  Stock,  in  law  calf  and  oth^r  bindings. 
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DIGESTS.— Chitt/s  Index  to  all  the  Reported  Cases  decided  in  the 

■everal  CourtB  of  Equity  in  England,  the  Privj  Council,  and  the 

House  of  Lords,  with  a  selection  of  Lrish  Cases,  on  or  relating  to  the 

Principles,  Pleading,  and  Practice  of  Equity  and  Bankruptcy  from 

the  earliest  period.    Fourth  Edition.   Wholly  Revised,  Re- classified, 

and  brought  down  to  the  End  of  1883.    By  Hsnbt  Edwjlbd  Hisst, 

Barrister-at-Law.  Complete  in  9  vols.  Roy.  8vo.  1883-89.     12/.  12«. 

%•  The  volumes  sold  separately;  Vols.  I.,  II.,  III.,  V.,  VI.,  VII.  and 

VIII.    JEach,  v.  lit.  6rf.     Vol.  IV.,  2/.  2*.    Vol.  IX.,  Names  of 

Cases,  1/.  If. 

*'  A  irork  indispeiiflable  to  every  bookcase  in  Lincoln's  Inn."— Law  Quarterly  Hevieto, 

Jannaiy,  1990. 

"  The  pzactitioner  can  hardly  afford  to  do  'mthont  such  a  weapon  as  Mr.  Hint 
■applies,  because  if  he  does  not  nee  it  probably  his  ojiponeot  -will." — Late  Journal. 

**  On  the  whole  the  work  is  thoronghiy  well  done.  The  laborious  caro  bestowed 
upon  the  fourth  edition  of  *  Ghitty  *  deserves  all  praise."— Xair  Quarterly  lieview, 

**  We  think  that  we  owe  it  to  3ix.  Hirst  to  say  that  on  each  occision  when  a  volume 
of  his  book  comes  before  us  we  exert  some  diligence  to  try  and  And  an  omission  in  it, 
and  we  apply  tests  which  are  generally  successful  with  ordinary  text-writers,  but  not  so 
with  Mr.  Hirst.  At  present  we  have  not  been  able  to  find  a  flaw  in  his  armoiir.  We 
conclude,  therefore,  that  he  is  an  unusually  accurate  and  dili^ient  compiler." — Law  Time», 
**  Mr.  Hirst  has  done  his  work  with  conspicuous  abihty  and  mdustry,  and  it  is 
almost  unneoessarv  to  add  that  the  modern  cases  are  digested  with  the  perKpicuity  and 
conciseness  which  nave  alwa3r8  been  features  of  Chitty*s  Equity  Index."— La ro  Journal 

Dale  and  Lehmann's  Digest  of  Cases,  Overruled,  Not  Followed, 

Disapproved,  Approved,  Distinguished,  Commented  on  and 

specially  considered  in  the  English  Courts  from  the  Year 

1 756  to  1 886  i  ncl  usive,  arranged  according  to  alphabetical  order  of 

their  subjects  ;  together  with  Extracts  from  the  Judgments  delivered 

thereon,  and  a  complete  Index  of  the  Cases,  in  which  arc  included 

aU  Gases  reversed  from  the  year  1856.  By  Ghas.  Wk.  Mitcalfb  Dale, 

and  Rudolf  Ghambebs  Lehhaxn,  assisted  by  Ghas.  H.  L.  Neibh,  and 

Hebbebt  H.  Ghild,  Barristers-at-Law.    Bioyal  8vo.    1887.    2/.  10«. 

{Forms  a  Supplement  to  Chitly^t  Equity  Itidex  and Fither* a  Common  LawJHg,) 

*'  One  of  the  best  works  of  reference  to  be  found  in  any  library.**— /^i9  Timea. 

"  The  work  has  been  carefully  executed,  and  is  likely  to  be  of  much  service  to  the 

practitioner.**— -SWici/ors*  Journal. 

**  So  far  as  we  have  tested  the  work«  it  seems  very  well  done,  and  the  medumioal 
execution  is  excellent.  As  for  the  utility  of  fruch  a  book  as  this,  it  is  too  obvious  to  be 
enlarged  upon.  One  could  wish  that  there  had  been  a  *  Dale  &  Lehmann'  some  years 
sooner.** — Law  QuarUrltf  Itevlew. 

**  The  book  is  divided,  into  two  parts,  the  first  consisting  of  an  alpluibetical  index  of 
the  cases  contained  in  the  Digest  presented  in  a  tabular  form,  showing  at  a  glance  how, 
where,  and  by  what  judges  they  nave  been  considered.  The  Hocond  portion  of  the  book 
comprises  the  Digest  itself,  and  1>ear8  marks  of  the  great  labour  and  rcHcarch  bestowed 
upon  it  by  the  compilers.'*— Auto  Journal'. 

Fisher's  Digest  of  the  Reported  Decisions  of  the  Courts  of 
Common  Law,  Bankruptcy,  Probate,  Admiralty,  and  Divorce, 
together  with  a  Selection  from  those  of  the  Court  of  Chancery 
and  I rish  Courts  from  1766  to  1883 inclusive.  Founded  on  Fisher^s 
Digest.  By  J.  Mews,  assisted  by  G.  M.  Ghaphan,  H.  H.  W.  Spabhaic, 
and  A.  H.  Todd,  Barristers-at-Law.  TvoLj.  Rov.  8vo.  1884.  12/.  12t. 
**  To  the  common  lawyw  it  is,  in  our  opinion,  the  most  useful  work  he  can  possess. 
^Law  Timet. 

Mews'  Consolidated  Digest  of  all  the  Reports  in  all  the  Courts. 

for  the  Years  1884-88  inclusive.— By  John  Mews,  Barrister-at- 

Law.    Royal  8vo.     1889.  1?.  11*.  6rf. 

'*  This  work  is  an  indispensable  companion  to  the  new  edition  of  Chitty*s  Digest, 

which  ends  with  1883,  and  also  Fisher's  Digest  ending  with  the  same  year Tho 

work  appears  to  us  to  be  exceedingly  well  done.*'— 5o//d/ora*  Joumnl^  Nov.  2, 1889. 

The  Annual  Digest  fori  889  and  1890.  By  John  Mews.  Each,  15». 
•^»  The  above  Works  bring  Fidier's  Common  Law  and  Chitty's  Equity 

Digfests  down  to  end  of  1890. 

%*  All  standard  Law  Works  an  hept  in  Stock,  in  law  ealf  and  other  bindings. 
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DlQESTS-^mi^ifiiMir. 

Notanda  Digest  in  Law,  Equity,  Bankruptcy,  Admiralty,  Divorcay 
and  Probate  Cases.— By  £.  W.  D.  MAmov,  Eaq.,  Baziister-ai- 
Law.     SUth  Series,  for  1885,  1886,  1887  and  1888,  with  Index. 

Each,  netj  11.  U. 

DISCOVERY.— Hare*s  Treatise  on  the  Discovery  of  Evidence. — 

Second  Edition.    By  Shbblogk  Hina,  Bamster-at-Iiaw.    Post  8to. 

1877.  12«. 

Sichel  and  Chance's  Discovery. — ^The  Law  relatiiig  to  Tntenoga- 
tones,  Production,  Inspection  of  Documents,  and  DiaooTery,  as  well 
in  the  Superior  as  in  the  Inferior  Courts,  together  with  an  Appendix 
of  the  Acts,  Fonns  and  OrderB.  By  Wai.teb  S.  Sigkel,  and  wiluax 
CHJjrCE,  Esqrs.,  Barristers-at-Law.    Demy  8yo.     1883.  12*. 

DISTRESS.— Oldham  and   Foster  on  the  Law  of  Distress. — ^A 

Treatise  on  the  Law  of  Distress,  with  an  Appendix  of  Forms,  Tahle 

of  Statutes,  &c.    Second  Edition.    By  Astkub  Oldhax  and  A.  L4 

TbobbFostkb,  Esqrs.,  BarristerB-at-liaw.  Demy8vo.   1889.         18«. 

"This  IB  a  nsefal  book,  because  K  embraoes  the  iirliole  range  of  the  remedy  hr  dia- 

tmi9,  not  merely  distreas  for  rent,  bat  also  for  damage  ftoMant,  tithea,  poor  and  hignimj 

rates  and  taxes,  and  many  other  mMi^en"^Solieitor^  Journal. 

DISTRICT  REGISTRIES.— Archibald.— rufo  " Chamher  PttMstice." 

DIVORCE.— Browne  and  Powles'  Law  and  Practice  in   Divorce 

and  Matrimonial  Causes.  Fifth  Edition.   By  L.  D.  Powleb,  Esq., 

Barrister-at*Law.    Demy  8¥0.     1889.  U.  8f. 

**  The  practitioDer's  standard  work  on  diroroe  ptactioe.*' — Law  QmarleHg  Jtarigm. 

*'  Mr.  FowIesP  edition  dtes  all  the  necessary  infonnatioii  for  bringing  the  book  down 

to  date,  supplies  an  excellent  index,  on  which  he  has  snent  mndi  pains,  and  maintains 

the  iKwition  which  Browne's  Divorce  Treatise  has  held  for  many  years.'* — LawJowmal, 

Winter's  Manual  of  the  Law  and  Practice  of  Divorce.— By 
Duncan  Clksk  Wznteb,  Solicitor.  (Reprinted  from  **  The  Jnrist.") 
Crown  8yo.     1889.  Net,  2$.  6d. 

DOQS. — Lupton's  Law  relating  to  Dogs.— By  Fbsdebick  Lufiov, 

Solicitor.    Boyal  12mo.     1888.  6«. 

'*  Within  the  pages  of  this  work  the  reader  will  find  eiravy  sabjeot  oonnected  with  the 

law  relating  to  dogs  touched  upon,  and  the  inf  onnation  giren  appears  to  be  both 

exhanstiTe  and  caneet."—Law  Tim«$. 

DOMICIL.— Dicey's  Le  Statut  Personnel  anglais  ou  la  Loi  du 
Domicile.— OuTrage  tradoit  et  complete  d'apr&s  les  demiers  arrets 
des  Conrs  de  Justice  de  Londres,  et  par  la  oomparaison  aveo  le  Code 
Napoleon  et  les  Diverses  Legislations  du  Continent.  Par  Ebaui 
Stooquabt,  Avocat  h  la  Cour  d'Appel  de  Bruzelles.  2  Tomes. 
Demy  8vo.     1887-88.  U.  U. 

EASEMENTS.— Qoddard's  Treatise  on  the  Law  of  Easements.— 
Bt  John  Lktboubn  Goddabd,  Esq.,  Barrister-at-Law.  Fourth 
Edition.    Demy  8to.     1891.  U.  U. 

"  An  indispensable  part  of  the  lawret's  librarj."— .SMicttor**  Journal. 
**  The  book  is  invaluable :  where  the  esses  are  silent  the  author  has  taken  pains  to 
ascertain  what  the  law  would  be  if  brought  into  question.'* — Law  Journal. 
•  '*  Nowhere  has  the  subject  been  treated  so  exhaustiTelf,  and,  we  may  add,  so 
sdentiflcally,  as  by  Mr.  Goiddard.    We  recommend  it  to  the  moat  careful  study  of  the 
law  student,  as  well  as  to  the  library  of  the  practitioner.** — Zxna  Timet. 

Innes'  Digest  of  the  English  Law  of  Easements.  Thud  Edition. 
By  Mr.  JusncB  Innes,  hitely  one  of  the  Judges  of  Her  Majesty's 
l^gh  Court  of  Judicature,  Madras.    Royal  12mo.     1884.  6«. 

ECCLESIASTICAL  LAW.— Phillimore's  Ecclesiastical  Law  of  the 
Church  of  England.  With  Supplement.  By  the  Right.  Hon.  Sir 
RoBEBT  Phillqcobb,  D.C.L.  2  Tols.  8to.  1873-76.  (Fuhlished 
at  3/.  7«.  6d.)  Meduetd  to  net,  U.  10«. 

\*  AUitmuhrdZaw  Workt  ur$  h$pt  in  Stocky  in  law  ^aJfqn^  aihtr  bittdin^i. 
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ELECTION  IN  EQUITY.— Serrell's  Equitable  Doctrine  of 
Election.  By  Qzoboe  Sebbeu.,  M.A.,  LL  D.,  Esq.,  Barrbter-at- 
Law.    Boyal  12ino.     1891.  7«.  6d, 

ELECTIONS.— Loader's  The  Candidate's  and  Election  Agent's 
Guide;  for  Parliamentazy  and  Munioipal  Elections,  -mth  an^  Ap- 
pendix of  Forms  and  Statutes.  By  John  Loadeb,  Esq.,  Barrister- 
at-Law.    Demy  12mo.     1885.  7*.  6rf. 

"  Hie  book  is  a  thoroaglily  practical  onfi.**—SoUeUors*  Journal. 

Rogers  on  Elections. — In  two  parts. 

Part  I.  Reoistbation, including  the  Practice  in Reg'iHtration  Ap^culs  ; 
Parliamentary,  Municipal,  and  Local  Govemmont ;  with  Appendices 
of  Statutes,  Orders  in  Council,  and  Forms.  Fifteenth  Edition.  By 
Haubicb  Powell,  of  the  Inner  Temple,  Esq.,   Barriiiter-at-Law. 

Royal  12mo.     1890.  1/.  U. 

**  The  practitioner  will  find  within  these  covers  everything  which  he  can  be  cxjioctcd 
to  know,  wdl  ananged  and  carefully  stated."— Zato  Times,  July  12, 1680. 

Part  II.  Elections  and  Petitions.  Parliamentary  and  Municipal, 
with  an  Appendix  of  Statutes  and  Forms.  Fifteenth  Edition.  In- 
corporating all  the  Decisions  of  the, Election  Judges,  with  Statutes  to 
June,  1886,  and  a  new  and  exhaustive  Index.  By  John  Cobbib 
Cabteb,  and  J.  S.  Sandabs,  Esqrs.,  Barristers-at-Law.  Royal  12mo. 
1886.  1/.  1«. 

"  A  very  satisfactory  treatise  on  election  law  ....  his  dutpters  on  election 
expenses  and  illegal  practices  are  well  arranged,  and  tersely  ezpr^sed.  The  oom- 
pleteDcss  and  freneral  character  of  the  book  as  regards  the  old  law  are  too  well  known 
to  need  description.*'— tSMieitorf*  Journal, 

ELECTRIC  LIQHTINQ.  — Bazalgette  and  Humphreys.— ruf^ 
"Local  and  Municipal  Goyemment." 
Cunynghame's  Treatise  on  the  Law  of  Electric  Lighting,  with 
the  Acts  of  Parliament,  and  Rules  and  Orders  of  the  Board  of  Trade, 
a  Model  Provisional  Order,  and  a  set  of  Forms,  to  which  is  added  a 
Description  of  the  Principal  Apparatus  used  in  Electric  Lighting, 
with  lllustraUons.  By  Henby  Cuntkohaice,  Barrister-at-Law. 
Royal  8yo.     1883.  12«.  6if. 

EQUITY,  and  Vide  CHANCERY. 

Chitty's  Index.— J'u/d  «* Digests." 

Mews'  Digest.— ruf<;  <' Digests." 

Serrell.— r«fc  "Election  in  Equity." 

Seton's  Forms  of  Decrees,  Judgments,  and  Orders  in  the  High 
Court  of  Justice  and  Courts  of  Appeal,  having  cnpecial  reference 
to  the  Chanceiy  Division,  with  Practical  Notes.  Fourth  Edition. 
2  vols,  in  3.     Royal  8vo.     1877—1879.  4/.  10*. 

Shearwood's  Introduction  to  the  Principles  of  Equity.  By 
Joseph  A.  Sheabwood,  Author  of  '*  A  Concise  Ahridgmcnt  of  Real 
and  Personal  Property, "&c.,  Barrister-at-Law.     8vo.     1886.         6«. 

Smith's  Manual  of  Equity  Jurisprudence.— A  Manual  of  Equity 
Jurisprudence  for  Practitioners  and  Students,  founded  on  the  "Works 
of  Story,  Spence,  and  other  writers,  comprising  the  Fundamental 
Principles  and  the  points  of  Equity  usually  occurring  in  General 
Practice.  By  Josiah  W.  Siotb,  Q.G.  Fourteenth  Edition.  By  J. 
Tbustbax,  LL.M.,  Esq.,  Barrister- at-Law.    r2mo.    1889.      Via.  6d. 

**  Still  holdfl  its  own  as  the  most  popular  first  book  of  equity  jurisprudence,  and  one 
which  every  student  must  of  necessity  read." — Jaik  Journal,  September  21, 1880. 

**  It  will  oe  found  as  useful  to  the  practitionCT  as  to  the  Ptadeat."— Solicitor^  Journal. 

"A  book  that  must  very  nearly  bo  learnt  by  heart."— TAe  Jurist.  September,  1.S89. 

**'We  still  tiiink  that  the  student  of  Equity  will  do  well  to  read  tho  book  of  the  late 
Mr.  Josiah  Smith,  especially  now  that  a  new  edition  has  appeared."— i/<iv  Xot^Jt 
September,  1889. 

*^*  All  tiandardLaw  Worktare  lept  in  Stock,  in  law  calf  and  other  bindings. 
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EQU  ITY—eontinued. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity,  illxifl- 
trated  by  the  Leading  Decisions  thereon.  For  the  use  of  Students 
and  Practitioners.  Second  Edition.  B7  H.  Abthub  Smith,  M.A., 
LL.B.,  Esq.,  Barrister-at-Law.    Demy  8vo.    1888.  21*. 

"  This  excellent  practical  exposition  of  the  principlea  of  equity  is  a  wcnlc  one  can 
well  recommend  to  students  either  for  the  bar  or  the  examiiiations  of  the  Incorporated 
law  Soeiety.  It  will  also  be  found  equally  valuable  to  the  busy  practitioner.  It  con- 
tains a  mass  of  information  well  arrangped,  and  is  illustrated  by  all  the  leading  deci- 
sions. All  the  Icg-islativc  changes  that  have  occurred  since  the  publication  of  the  first 
edition  have  been  duly  incorporated  in  the  present  issue."— X>aw  Times, 

ESTOPPEL— Everest  and  Strode's  Law  of  Estoppel.  By  Lahcelot 
FiELDiKQ  EvEBEST,  and  EsxuNn  SraoDEf  Esqrs.,  Bamsters-at-Law. 
Demy  8vo.     1884.  18». 

*'  A  useful  repository  of  the  case  law  on  tiie  subject." — Law  JourntU. 

EXAMINATION  GUIDES.— Bedford's  Digest  of  the  Preliminary 
Examination  Questions  in  Latin  Grammar,  Arithmetic,  French 
Grammar,  History  and  Geography,  with  tlie  Answers.  Second 
Edition.    Demy  8vo.     1882.  18*. 

Bedford's  Student's  Guide  to  the  Ninth  Edition  of  Stephen's 
New  Commentaries  on  the  Laws  of  England,— Third  Edition. 
Demy  8vo.     1884.  7«.  6J. 

Haynes  and  Nelham's  Honours  Examination  Digest,  comprising 
all  the  Questions  in  Conveyancing,  Equity,  Common  Law,  Bank- 
ruptcy, Probate,  Divorce,  Admiiulty,  and  Ecclesiastical  Law  and 
Practice  asked  at  the  Solicitors*  Honours  Examinations,  with  Answers 
thereto.  By  John  F.  Hatnbb,  LL.D.,  and  Thoxas  A.  Neleax, 
Solicitor  (Honours).  Demy  8vo.     1883.  15*. 

"  Students  going  in  for  honours  will  find  this  one  to  their  advantage." — Law  Timea, 

Napier's  Modern  Digest  of  the  Final  Examinations ;  a  Kodem 

Digest  of  the  Law  necessary  to  he  known  for  the  Final  Examination 

of  the  Incorporated  Law  Society,  done  into  Questions  and  Answers ; 

and  a  Guide  to  a  Course  of  Study  for  that  Examination.    By  T. 

Batexan  Napieb,  LL.D.,  London,  of  the  Inner  Temple,  Baniater- 

at-Law.    Demy8vo.     1887.  18». 

"  As  far  as  we  have  tested  them  we  have  found  the  questions  very  wdl  framed, 

and  the  answers  to  them  clear,  oonciBe  and  accuratet    If  used  in  the  manner  thai 

Dr.  Napier  recommends  that  it  should  be  used,  that  is,  together  with  tiie  text-books, 

there  can  be  little  doubt  that  it  will  prove  of  considerable  value  to  students."— 2^ 

Jurist. 

Napier  &  Stephenson*s  Digest  of  the  Subjects  of  Probate, 
Divorce,  Bankruptcy,  Admiralty,  Ecclesiastical  and  Criminal 
Law  necessary  to  be  known  for  the  Final  Examination,  done  into 
Questions  and  Answers.  With  a  Preliminary  Chapter  on  a  Course  of 
Study  for  the  above  Subjects.  By  T.  Batescan  NAPisfi  and  Richabd 
M.  Stephiotson,  Esqrs.,  JBarristers-at-Law.  Demy8vo.  1888.  12*. 
"  It  is  concise  and  clear  in  its  answers,  and  the  questions  are  based  on  points,  for  the 
most  part,  material  to  be  known."— /^m/>  Court, 

Napier  &  Stephenson's  Digest  of  the  Leading  Points  in  the  Sub- 
ject of  0 ri  m  I na I  Law  necessary  to  be  known  for  Bar  ,and  University 
Law  Examinations.  Done  into  Questions  and  Answers.  By  T. 
Bateuan  Napieb  and  Richasd  M.  SxEPHSireoN,  Esqrs.,  Barristers- 
at-Law.     Demy  8vo.     1888.  bs, 

"  We  commend  the  book  to  candidates  for  the  Bar  and  University  Legal  Ezamina-> 
ti-ms." — Ihtmp  Court, 

Shearwood's  Guide  for  Candidates  for  the  Professions  of 
Barrister  and  Solicitor.— Second  Edition.    By  Joseph  A.  Shear- 

WOOD,  Esq.,  Barrister-at-Law.    Demy  8to.     1887.  6«. 

**  A  practical  litUe  book  for  8tudents."~Z/aio  Quarterly  Swiew, 

%*  All  Btandanl  Law  Wbrkt  are  kept  in  Stock,  in  law  ealf  and  other  bindin^t. 
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EXECUTIONS.— Edwards'  Law  of  Execution  upon  Judgments 

and  Orders  of  the  Chancery  and  Queen's  Bench  Divisions 

of  the  High  Court  of  Justice.— By  G.Johnston  Edwabds,  of  Lin- 

colii*8  Inn,  E«q.,  Barrister-at-Law.    Demy  8vo.     1888.  16*. 

"  Will  be  found  very  luef ol,  especially  to  solicitors.    ...    In  addition  to  the  other 

EpoA  points  in  this  book,  it  contains  a  copious  collection  of  forms  and  a  good  index." — 

aolicUor^  Journal, 

"  Mr.  Edwards  writes  briefly  and  pointedly,  and  has  the  merit  of  beginning  in  each 
case  at  the  beginning,  without  wwnming  that  the  reader  knows  anything.  He  explains 
who  the  sheriff  is ;  what  the  Queen,  in  a  writ  EUgltt  for  example,  orders  him  to  do ; 
how  he  doe?  it :  and  what  consequences  ensue.  The  result  is  to  make  the  whole  1  reatise 
satutfnctorily  clear  and  easy  to  apprehend.  If  the  index  is  good— aa  it  appears  to  be— 
practitioners  will  probably  find  the  book  a  thoroughly  useful  one." — Law  Qaarterlg 
Jteview. 

EXECUTORS.— Macaskle's  Treatise  on  the  Law  of  Executors 
and  Administrators,  and  of  the  Administration  of  the  Estates  of 
Deoeased  Persons.  With  an  Appendix  of  Statutes  and  Forms.  By 
S.  C.  Macabkib,  Esq.,  Barrister-at-Law.    8vo.    1881.  lOa,  6d, 

Williams'  Law  of  Executors  and  Administrators.- Ninth  Edition. 
By  the  Hon.  Sir  Boi.Ain>  Vauohan  Williaics,  a  Justice  of  the  High 
Court.   2  vols.   Roy.  8vo.  {In  theyre*s.) 

EXTRADITION.— Kirchner's  L'Extraditlon.— Rccueil  Renfermant  in 
Extenso  tons  les  Traites  conclus  jusqu*au  ler  Janvier,  1883,  entre  les 
Nations  civilis^es,  et  donnant  la  solution  precise  des  difficidtes  qui 

S invent  surgfir  dans  leur  application.  Avec  une  Preface  de  Me 
EOBGES  Lachaud,  Avocat  ti  la  Cour  d'Appel  de  Paris.  Public  sous 
les  auspices  de  M.  C.  E.  Howabd  Vincsmt,  Directeur  des  Affaires 
CrimineUes  de  la  Police  M6tropolitaine  de  Londres.  Par  F.  J. 
KntCHNEB,  Attach^  &  la  Direction  des  Affaires  CrimineUes.  In  1 
voL  (1150  pp.).    Royal  8vo.     1883.  2/.  2#. 

FACTORS  ACTS.— Boyd  and  Pearsons  Factors  Acts  0823  to 
1877).  With  an  Introduction  and  Explanatory  Notes.  By  HuoB 
IWwiCK  BoTD  and  Abthub  Bhilbt  Peabbox,  Barristers-at-Law. 
Royal  12mo.    1884.  6«. 

Neish  &  Carter's  Factors  Act,  1889:  -widi  Commentary  and 
Notes ;  designed  particularly  for  the  use  and  guidance  of  Mercantile 
Men.  By  Chables  H.  L.  Neish  and  A.  T.  Cabteb,  Esqrs.,  Burrls- 
ters-at-Law.    Royal  r2mo.     1890.  45. 

FACTORY  ACTS.— Notcutt's  Law  relating  to  Factories  and  Work- 
shops.   Second  Edition.     12mo.     1879.  9«. 

FARM,  LAW  OF.— Dixon's  Law  of  the  Farm.— A  Digest  of  Cases 

connected  with  the  Law  of  the  Faim,  and  including  the  Agricultural 

Customs  of  England  and  Wales.     Fourth  Edition.     By  Henby 

Febkins,  Esq.,  Barrister-at-Law.     8vo.     1879.  H.  %s. 

**  It  is  fanpossible  not  to  be  struck  with  the  extraordinary  research  that  must  hare 

been  used  in  the  compilation  of  sach  a  book  as  this." — Law  Journal, 

FIXTURES.— Amos  and  Ferard  on  the  Law  of  Fixtures  and  other 
Property  partaking  both  of  a  Real  and  Personal  Nature.     Third 
Edition.    By  C.  A.  Fbbabd  and  W.  Howland  Robebts,  Esc^rs.,  Bar- 
risters-at-Law.   Demy  8vo.     1883.  18«. 
**  An  accurate  and  well  written  work." — Saturday  Ueview. 

FORMS.— Allen.— rtifo  "Pleading." 
Archibald.— lufo  "Chamber Practice." 
Sullen  and  Leake.— n<^  "Pleading." 

Chitty's  Forms  of  Practical  Proceedings  in  the  Queen's  Bench 

Division  of  the  High  Court  of  Justice.    Twelfth  Edition.    By  T. 

W.  Chitty,  Esq.,  Barrister-at-Law.     Demy  8vo.     1883.        1/.  18«. 

*'  The  f  onns  themselves  are  brief  and  dear,  and  the  notes  aocarate  and  to  the  point. 

—Law  Journal, 

%*  AU  standard  Late  Works  are  kept  in  Stock j  in  law  calf  and  other  bindings » 
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FOR  MS— con ^wj Kerf. 
DanielTs  Forms  and  Precedents  of  Proceedings  in  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom. — ^Fourth  Edition,  with  Saminaries  of  the  Kules  of  the 
Supreme  Court,  Practical  Notes  and  Beferenoes  to  the  Sixth  Editaon 
of  **Daniell*s  Chancery  Practice."  ByCBABUSsBiTBinsY,  B.A.  (Oxod.)i 
a  Chief  Clerk  of  the  Hon.  Mr.  Justice  Chitty.  Royal  8vo.  1885.  21. 10s. 
"  Mr.  Burney  appears  to  have  peifonned  the  laborious  task  before  him  with  great 
•uoccss." — IjOw  Journal. 
"  The  standard  work  on  C%anoery  Ftoeednre." — Law  Quarterly  Bedew. 

GOLD  COAST.— Smith's  Analytical  Index  to  the  Ordinances  Re- 
gulating the  Civil  and  Criminal  Procedure  of  the  Gold  Coast 
Colony  and  of  the  Colony  of  Lagos.  By  Skaijcan  Smith,  Esq., 
Barrister-at-Law,  Judge  of  the  Supreme  Court  of  the  Colony  of 
Lagos.     Royal  8vo.     1888.  JVW,  10*. 

GOODWILL.— Allan's  Law  relating  to  Goodwill.— By  Chjsles  E. 
ALLAN,M.A.,LL.B.,E8q.,Barrit{ter-at-Law.  DemySYO.  1889.  7».  6rf. 

"A  work  of  much  value  upon  a  aubject  which  is  by  no  means  easy The  style  of 

the  book  in  clear  and  exact,  and  it  forms  a  very  useful  oontribaticmto  the  law  of  good- 
will."— Solicitorg*  Journal, 

HIGHWAYS.— Baker's  Law  of  Highways  in  England  and  Wales, 
including  Bridges  and  Xx>comotiYes.  Comprising  a  succinct  Code  of 
the  several  Provisions  under  each  Head,  the  Statutes  at  length  in  an  - 
Appendix ;  with  Notes  of  Cases,  Foims,  and  copious  Index.  By 
Thomas  Baxeb,  Esq.,  Barrister-at-Law.  Royal  Timo.  1880.  15«. 
Bazalgette  and  Humphreys. —  Vide  *' Local  and  Municipal  Gk>Tem- 

ment." 
Chambers'  Law  relating  to  Highways  and  Bridges,  being  the 
Statutes  in  full  and  brief  Notes  of  700  Ijeading  Cases.    By  Geobok 
F.  Chambers,  Esq.,  Barrister-at-Law.     1878.  7«.  Sd, 

HOUSE  TAX.— Ellis'  Guide  to  the  House  Tax  Acts,  for  the  use  of 

the  Payer  of  Inhabited  House  Duty  In  England.— By  Abthub 

M.  Ellis,  LL.B.  (Lond.),  Solicitor,  Author  of  '*A  Guide  to  the 

Income  Tax  Acts."    Royal  12mo.     1885.  6«. 

*'  We  have  found  the  information  accurate,  coiDplete  and  very  dearly  expresBed.'*' 

Solieitora'  Journal, 

HUSBAND   AND   WIFE.— Lush's   Law  of   Husband  and  Wife; 

within  the  Jurisdiction  of  the  Queen's  Bench  and  Ghanoery  DivisionB. 

By  C.  MoNTAGTTE  LusH,  Esq.,  Barrister-at-Law.    8vo.     1884.     20*. 

*'  Mr.  Lush  has  one  thing  to  reoommend  him  most  strongly,  and  that  is  his  accuracy ; 

therefore  his  book  is  one  vfYdch  everyone  may  consult  with  the  assurance  that  all  the 

leading  recent  authorities  are  quoted,  and  that  the  statements  of  law  are  supported  by 

actual  drt'isions." — Law  Magatine. 

INCOME  TAX.— Ellis' Guide  to  the  Income  Tax  Acts.— For  the  use 

of  the  English  Income  Tax  Payer.    Second  Edition.    By  Abxhub 

M.  Ellis,  LL.B.  (Lond.),  Solicitor.    Royal  12mo.     1886.        7«.  Ckf. 

"  Contains  in  a  convenient  form  the  law  bearing  upon  tiie  Income  T^." — Law  7Sme$. 

**  With  Mr.  Ellis'  book  in  their  hands  the  taxpayers  are  not  so  completely  at  the 

mercy  of  osscsfiors  and  collectors  as  they  otherwise  might  be.'* 

INLAND   REVENUE  CASES.— Highmore's  Summary  Proceed- 
ings in  Inland  Revenue  Cases  in  England  and  Wales.— Second 
Edition.    By  N.  J.  Highkobe,  Esq.,  Barrister-at-Law,  and  of  the 
Solicitors' Department,  Inland  RcTenue.    Roy.  12mo.    1887.    7«.6tf. 
"  Is  very  complete.    Every  possible  information  is  given." — Law  2Sme». 

INSURANCE. — Arnould  on  the  Law  of  Marine  Insurance.— Sixth 
Edition.  By  David  Maclachlan,  Esq.,  Barrister-at-Law.  2  toIs. 
Royal  8vo.     1887.  3/. 

**  As  a  text  book,  'Arnould '  is  now  all  the  practitioner  can  want.'*-— Iiow  Timet. 

Lowndes'  Practical  Treatise  on  the  Law  of  Marine  Insurance. — 

By  Richard  Lowndes.     Author  of  **  The  Law  of  General  Average," 

&o.    Second  Edition.    Demy  8vo.     1886.  12*.  6d. 

%*  All  standard  Law  Works  are  kepi  in  Stock,  in  laweal/and  other  bindings. 
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IHSURAHCE'-etmUnued, 

Lowndes'    Insurable    Interest   and   Valuations.  —  By   Rcchabd 

Lowndes.    Demy  8vo.     1884.  bt, 

McArthuronthe  Contract  of  Marine  Insurance.— Second  Edition. 

By  Chablbs  MoAbthttb,  Average  Adjnster.   Demy  8vo.   1890.     164. 

INTERNATIONAL  LAW.— Kent's  International  Law.— Kent's  Com- 

mentary  on  International  Law.     Edited  by  J.  T.  Abdt,  LL.D., 

Judge  of  Connty  Courts.  Second  Edition.  Crown  8to.  1878.  10«.  6d. 

Nelson's  Private  International  Law. — Selected  Cases,  Statutes,  and 

Orders  illustrative  of  tlie  Principles  of  Private  International  Law  as 

Administered  in  England,  with  Commentary.    By  Ho&a.cb  Nelson, 

M.A.,  B.C.L.,  Barrister-at-Law.     Boy.  8vo.     1889.  21*. 

"  The  notes  are  full  of  matter,  and  avoid  the  vice  of  discarsiTenefls,  cases  being  cited 

for  practically  everr  proposition." — Late  Times. 

Wheaton's  Elements  of  International  Law;  Third  Eziglish  Edition. 

Edited  with  Notes  and  Appendix  of  Statutes  and  Treaties.     By 

A.  C.  BoTD,  Esq.,  Barrister-at-Law.    Koyal  8vo.     1889.        1/.  10«. 

"  A  handsome  and  useful  edition  of  a  standard  work." — Law  Quarterly  Heview. 

"  Wheaton  stands  too  hiffh  for  criticism,  whilst  Mr.  Boyd's  merits  as  an  editor  are 

almost  as  well  established.  "—/am0  Times,  November  30, 1889. 

INTERROGATORIES.— Sichel  and  Chance.— FiVfo  "Discovery.'* 

JOINT  STOCKS.— Palmer.— n<fo  "Company  Law,"  "Conveyano- 

inff,'*  and  "Winding-up." 

Thnng's  Joint  Stock  Companies'  Law.— The  Law  and  Practice  of 

Joint  Stock  and  other  Companies,  including  the  Companies  Acts, 

1862  to  1886,  with  Notes,  Orders,  and  Rules  in  Chancery,  a  Collection 

of  Precedents  of  Memoranda  and  Articles  of  Association,  and  other 

Forms   required  in  Making  and  Administering  a  Company.    Also 

the  Partnership  Law  Amendment  Act,  the  Life  Assurance  Companies 

Acts,  and  other  Acts  relating  to  Companies.     By  Loud  Thbino, 

K.C.B.,  formerly  the  Parliamentary  Counsel.  Fifth  Edition.     By 

J.  M.  Rbndel,  Esq.,  Barrister-at-Law.    Royal  8vo.    1889.    1/.  10<. 

**  The  highest  anthoritv  on  the  suhject."— T'A^  Times. 

'*  The  book  has  long  taken  its  place  among  the  authoritative  expositions  of  the  law 

of  companies.    Its  very  useful  forms  are  a  special  feature  of  the  book,  which  will  be  of 

great  value  to  practitioners."— X>at&  Journal^  September  14, 1889. 

JUDGES*  CHAMBER  PRACTICE.- Archibald.— r«^  « Chamber 
Practice." 

JUDICATURE  ACTS.— Wilson's  Practice  of  the  Supreme  Court 
of  Judicature  i  containing'  the  Acts,  Orders,  Rules,  andBegulations 
relating  to  tbe  Supreme  Court.  With  Impractical  Notes.  Seventh 
Edition.  By  Chablbs  Bubney,  a  Chief  Clerk  of  the  Hon.  Mr.  Justice 
Chitty,  Editor  of  ''Danieirs  Chancery  Forms ;"  M.  Muib  Mackenzib, 
andC.  A.  Whitb,  Esqrs.,  Barristers-at-Law.  Roy.  8vo.  1888.  1/. 
**  A  thoroughly  reliable  and  moat  conveniently  arranged  practice  guide.**—  Law  Times 

JUSTICE  OF  THE  PEACE.— Stone's  Practice  for  Justices  of  the 
Peace,  Justices'  Clerks  and  Solicitors  at  Petty  and  Special  Sessions, 
in  Summary  matters,  and  Indictable  Offences,  with  a  list  of  Summary 
Convictions,  and  matters  not  Criminal.    With  Forms.    Ninth  Edit. 
ByW. H.Macnamaba, Esq., Barrister-at-Law.  Demy 8 vo.  1882.  l/.6«. 
Wigram's  Justice's  Note  Book. — Containing  a  short  account  of  the 
Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of  Criminal  Law. 
By  the  late  W.  Knox  Wiobah,  Esq.,  Barrister-at-Law,  J.  P.  Mid- 
dlesex and  Westminster.     Fifth  Edition.     Beviscd  by  Waltsb  S. 
Shiblet,  Esq.,  Barrister-at-Law.    Boyal  12mo.     1888.         12«.  M, 
'*  The  style  ia  dear,  and  the  exprewion  always  forcible,  and  sometimes  humorous. 
The  book  will  repay  perusal  by  many  besides  those  who,  as  juatioe;,  will  And  it  an 
Indispensabie  companion.*' — Law  Quarterly  Review. 
'*  We  can  thoroughly  recommend  the  volume  to  magistrates.'* — Law  Times. 

%*  All  itandard  Law  Work$  are  kept  in  Stock,  in  law  calf  and  other  binding. 
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LAN  D  TAX.—  Bourdin's  Land  Tax.— An  Exposition  of  the  Land  Tax. 
Third  Edition.  Including  the  Becent  JudiciAl  Dedsionsy  and  the 
Incidental  Changes  in  the  Law  effected  hy  the  Taxes  Management 
Act,  with  other  Additional  Matter.  Thorooghlj  revised  and  cor- 
rected. By  SnutLET  Bunbcbt,  of  the  Inland  Revenne  Department, 
Assistant  Kegistrar  of  the  Land  Tax.    Koyal  12mo.     1885.  6«. 

LANDLORD  AND  TENANT.— Woodfall's  Law  of  Landlord  and 
Tenant. — ^With  a  full  Ck>llection  of  Precedents  and  Forms  of  Pkooe- 
dare ;  containing  also  a  collection  of  LeadingPropositions.  Fonitoenth 
Edit.  By  J.  M.  Lelt,  Esq.,  Barrister- at- Law,  Editor  of  "Chitty's 
Statutes,"  »*  Wharton's  Law  Lexicon,"  &c.  Roy.  8fo.  1889.  1/.18». 
**  The  editor  has  ex])endcd  elaborate  industry  and  systematic  ability  in  "■''^"c  the 

work  as  perfect  as  possible."— Sb/iVtiort*  Jovmal. 

Leiy  and  Peck.— Fu^^  "Leases." 

LANDS  CLAUSES  ACTS.— Jepson*s  Lands  Clauses  Consolida- 
tion Acts  *,  with  Decisions,  Forms,  and  Table  of  Costs.  By  Aexhub 
Jefsox,  Esq.,  Barrister-at-Law.    Demy  8vo.     1880.  18*. 

LAW  LIST.— Law  List  (The).— ComprisiDg  the  Judges  and  Officers 
of  the  different  Courts  of  Justice,  Counsel,  Special  Pleaders,  Con- 
veyancers,  Solicitors,  Proctors,  Notaries,  &c.,  in  England  and  Wales ; 
the  Circoits,  Judges,  Treasurers,  Regi^ttrars,  and  High  Bailiffs  of 
the  County  Courts ;  Metropolitan  and  Stipendiary  Magistrates, 
Official  Beceivers  under  the  Bankruptcy  Act,  Law  and  Public 
Officers  in  England  and  the  Colonies,  Foreign  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  &c.,  &c., 
and  Commissioners  for  taking  Oaths,  Conveyancers  Practising  in 
England  under  Certificates  obtained  in  Scotland.  Compiled,  so 
far  as  relates  to  Special  Pleaders,  Conveyancers,  Solicitors,  Proctors 
and  Notaries,  by  Johk  Samuel  Pubcell,  C.B.,  Controller  of 
Stamps,  and  Begistrar  of  Joint  Stock  Companies,  Somerset  HouBe^ 
and  Published  by  the  Authority  of  the  Commissioners  of  Inland 
Bevenue.    1891.   {Pnblished  about  March  I.)     {Xet  cash,  98.)     IQs,  6d. 

LAW  QUARTERLY  R E VI EW.— Edited  by  Sir  FaBDEBicK  Pouock, 
Bart.,  M.A.,  LL.D.,  Corpus  Professor  of  Jurisprudence  in  the  Uni- 
versity of  Oxford.  Vols.  I.,  II.,  III.,  IV.,  V.  and  VI.  Royal  8vo. 
1885-90.  £aeh,  12«. 

(^  Subscription  10«.  per  ammm^  post  free.  {Foreign  potiaffe  2».  6d.  extra.) 
'1  he  Review  includes :— The  disciL«t!*ioii  of  cxuTcnt  decisions  of  importance  in  the 
Courtii  of  this  country,  and  (so  far  as  practictible}  of  the  Colonieji,  the  United  Statei^, 
Britirth  India,  and  other  British  PoMNessions  where  the  Common  Law  in  aduuDiittered  ; 
the  oonNideration  of  topics  of  proposed  le^slation  before  Parliament ;  the  treatment 
of  qne»tion»(  of  immediate  political  and  social  interest  in  their  legal  anpf  ct ;  inquiries 
into  the  history  and  antiquitioM  of  our  own  and  other  systems  of  law  and  legal  institu- 
tions. Endeavour  is  also  mode  to  take  aocount  of  the  legal  science  and  legislation  of 
Continental  States  in  so  far  an  they  bear  on  general  jurisprudence,  or  may  throw  liirht 
by  comparison  upon  problems  of  English  or  Amerioan  legisUlion.  The  current  legul 
literature  of  our  own  countrj*  receives  careful  attention ;  and  works  of  serious  import- 
ance, boUi  English  and  foreign,  are  occasionally  discussed  at  length. 

LAWYER'S  ANNUAL  LIBRARY.— (1)  The  Annual  Practice.-By 
Snow,  Bubney,  ^nd  STBiMaEB.  (2)  The  Annual  Digest.— By  Mews. 
(3)  The  Annual  Statutes.— By  Lely.  (4)  The  Annual  County 
Court  Practice. — By  His  Honour  Judge  Heywood. 

The  Complete  Series,  as  above,  delivered  on  the  day  of  publication, 
tiet,  21.  No8.  1,  2,  and  3  only,  netj  1/.  lOf.  Nos.  2,  3,  and  4  only, 
fiety  U.  10«.     {Carriage  extra^  Is.) 

^T  Subscriptions^  payabU  on  or  before  August  \st  in  each  gear. 
Full  prospectus  forwarded  on  application, 

LAWYER'S  COMPANION.— Firftf  "Diary." 

%*  All  standard  Law  Works  are  k^t  in  Stocky  in  law  caff  and  other  bindings. 
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LEADI NQ  CASES.— Ball's  Leading  Cases.  Vide  *'  Torfcs." 
Haynes'  Student's  Leading  Cases.  Being  some  of  the  Principal 
Decisions  of  the  Courts  in  Constitutional  Law,  Common  Law,  Con- 
veyancing and  Equity,  Probate,  Divorce,  and  Criminal  Law.  With 
Notes  for  the  use  of  Students.  Second  Edition.  By  John  F. 
Hatnbs,  LL.D.    Demy  Svo.     1884.  IQs, 

**  Will  prove  of  great  utility,  not  only  to  students,  but  practitionen.    The  notes  are 
dear,  pointed  and  concise."— /.ate  Times. 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Law. 

With  Notes.     By  W.  Shiblet  Shibley,  Esq.,   Barrister-at-Law. 

Third  Edition.    Demy  Svo.     1886.  16«. 

"  If  any  words  of  praise  of  ours  can  add  to  its  well-descrved  reputation,  vre  give  the 

reader  carte  blanche  to  supply  them  on  our  behalf  out  of  his  own  thrilling  eloquence 

and  vivid  imagination,  and  we  will  imdcrtake  to  ratify  them,"— The  Jurist. 

Shirley's  Selection  of  Leading  Cases  in  the  Criminal  Law.  With 
Notes.    ByW.  S.  SsntiiET,  E8q.,Barrister-at-Law.   Svo.    1888.    6t. 
**  Will  undoubtedly  prove  of  value  to  students."-  Law  Xou^. 

LEASES.— Leiy  and  Peck's  Precedents  of  Leases  for  Years, 
and  other  Contracts  of  Tenancy,  and  Contracts  relating  thereto ; 
mainly  selected  or  adapted  from  existing  Collections,  including  many 
additional  Forms,  witn  a  short  Introduction  and  Notes.  By  J.  M. 
LsLTandW.  A.  Peck,  Barristers*  at-Law.  Royal  Svo.  1889.  10«.  6/f. 
*'  Varied,  weU  considered,  and  thoroughly  nractical . . .  -while  a  useful  addition  to 

the  library  of  the  conveyancing  counsel,  will  be  Mtill  more  useful  to  conveyancing 

soh'citors  and  estate  agents."— Law  Times,  November  9, 1888. 

LEXICON.— Jui^  "Dictionary." 

LIBEL  AND  SLANDER.— Odgers  on  Libel  and  Slander.— A 
Digest  of  the  Law  of  Libel  and  Slander:  the  Evidence,  Procedure 
and  Practice,  both  in  Civil  and  Criminal  Cases,  and  Precedents  of 
Pleadings.  Second  Edition,  with  a  Sttpfleicent,  bringing  the  Law 
down  to  Jnne,  1890.  By  W.  Blaeb  Odgbbs,  LL.D.,  Burister-at- 
Law.    Royal  Svo.    1890.  f  1/.  12«. 

%*  I%€  Supplement,  contmnintf  the  Law  of  Libel  Aincndment  Aet^  1888,  mth 
Notes  and  Addenda  of  Cases ,  separately.     Net,  \s.  6d, 
**The  best  modem  book  on  t^c  law  of  libel." — /)<t%  Xeics. 
"  A  full,  accurate,  and  satisfactory  guide.*' — Solicitors'  Journal. 

LIBRARIES  AND  MUSEUMS.— Chambers*  Digest  of  the  Uw 
relating  to  Public  Libraries  and  Museums,  and  Literary  and 
Scientilic  Institutions:  with  much  Practical  Information  useful  to 
Managers,  Committees  and  Officers  of  all  classes  of  Associations  and 
Clubs  connected  with  Literature,  Science  and  Art ;  including  Prece- 
dents of  By-Laws  and  R^^nlations,  the  Statutes  in  Full,  and  brief 
Notes  of  Leading  Cases.  Third  Edition.  By  Geo.  F.  Chambkws,  Esq. , 
Barrister-at-Law.     Roy.  Svo.     1889.  8».  6</. 

LICENSING.— Le]v  and  Foulkes'  Licensing  Acts,  1828,  1869, 

and  1872 — ^18/4 ;  with  Notes  to  the  Ac^s,  a  Summary  of  the  Law, 

and  an  Appendix  of  Forms.  Third  Edit.  By  J.  M.  Lely  and  W.  D.  I. 

FouuLES,  Esqrs.,  Barristers-at-Law.     Boy.  12mo.     1887.       10«.  6<^. 

"  We  do  not  know  of  a  more  compact  or  useful  treatue  on  the  subject." — Sol.  Jtfur. 

LOCAL  AND  MUNICIPAL  GOVERNMENT.— Bazalgette  and 
Humphreys'  Law  relating  to  County  Councils :  being  the  Local 
Gk)Temment  Act,  1888,  County  Electors  Act,  1888,  the  Incorporated 
Clauses  of  the  Municipal  Corporations  Act,  1882,  and  a  compendioua 
Introduction  and  Notes ;  with  Analysis  of  Statutes  affecting  the  same, 
Orders  in  Council,  Circulars,  and  a  Copious  Index.  By  C.  N.  Bazal- 
gette and  Geobge  Huxphbets,  Barristers-at-Law,  Joint  Authors  of 
'*The  Law  of  Local  and  Municipal  Government."  Third  Edition. 
By  Geobge  HuMPBSiETS,  Esq.    Royal  Svo.     1889.  7s,  6d. 

"  The  moHt  stately  a.s  regnrdii  size,  and  the  oest  in  point  of  type  of  all  the  works. 

There  is  a  good  introduction  . . .  the  notes  are  careful  and  helpful.  —SoiieitorsVoumal. 

*,*  All  standard  Law  Works  are  kept  in  Stock,  in  law  ealfand  other  bindings. 
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LOCAL  AND  MUNICIPAL  GOWERHlAENT-^ecnimutd. 

Bazalgette  and  Humphreys*  Law  relating  to  Local  and  Muni- 
cipal Qovernment.  Ccnnpriaiiig  the  Statutes  relatmg  to  Pablio 
Health,  Municipal  Corporations,  Highways,  Burial,  Gas  and  Water, 
Public  Loans,  Compulsory  Taking  of  llands,  Tramwajs,  Electrio 
Lighting,  Artizans*  Dwellings,  &c.,  Rivera'  Pollution,  the  Clauses 
ConsoUdation  Acts,  and  many  othera,  fully  annotated  with  cases  up 
to  date,  a  selection  of  the  Circulars  of  the  Local  Goremment  Boaro, 
with  a  Table  of  upwards  of  2,500  Cases,  and  full  Index.  With 
Addenda  containing  the  Judicial  Decisions  and  Legislation  relating 
to  Local  and  Municipal  Oovemment  since  1885.  By  C.  Kobmak 
Bazaloeite  and  Geobob  Humph&eys,  Esqrs.,  Banisters-at-Law. 
Sup.  royal  8?o.     1888.  3/.  3«. 

*,*  The  Addenda  may  he  had  separately,     Ket^  1».  6d. 
**Tbe  book  is  thorougUy  comprebenaive  of  the  Law  on  aU  points  of  iriiidi  it 
profcmet  to  treat." — Law  Journal. 

**  The  work  is  one  that  no  local  officer  should  be  without :  for  nothing  short  of  a 
whole  library  of  statutes,  repcoio,  and  handbooks  could  take  ita  place." — JiitnieipalBenae, 

Chambers'  Popular  Summary  of  the  Law  relating  to  Local 
Qovernment,  forming  a  complete  Guide  to  the  new  Act  of  1888. 
Second  B^dition.  By  O.  F.  Chambebs,  Barrister-at-Law.  Imp.  8to. 
1888.     {Or  bound  in  doth  with  copy  of  Act,  5«.  6d.)  Net,  2»,  6d. 

MAGISTERIAL  LAW.— Shirley's  Elementary  Treatise  on  Magis- 
terial Law,  and  on  the  Practice  of  Magistrates'  Courts.— By  W. 
S.  Shiblet,  Esq.,  Barrister-at-Law.    Roy.  12mo.     1881.         6s.  6d, 
Vilgram.—Vide  "  Justioe  of  the  Peace." 
MALTcIOUS    PROSECUTIONS.  —  Stephen's   Law  relating  to 
Actions  for  Malicious   Prosecutions.— By  Hubbkbt  Stephsv, 
LL.M.,  of  the  Inner  Temple,  Barrister-at-Law,  part  Author  of  *' A 
Digest  of  the  Criminal  Law  Fiooedure."    Boyal  Timo.     1888.      6#. 
"A  reliable  text-book  upon  tiie  law  of  malicious  prosecution." — Law  Times, 

MARITIME  DECISIONS.— Douglas'  Maritime  Law  Decisions.— 
An  Alphabetical  Reference  Index  to  Recent  and  Important  Maritime 
Decisions.  Compiled  by  Robt.R.Douoias.  Demy8yo.  1888.  7s.  6d, 
Marine  Insurance.— T'«<fo  ** Insurance." 

MARRIAGE.— Kelly's  French  Law  of  Marriage,  and  the  Conflict 
of  Laws  that  arises  therefrom.  By  E.  Kbllt,  M.A.,  of  the  New 
York  Bar,  Licencie  en  Droit  de  la  Faculty  de  Paris.  Roy.  8yo.  1885.  6«. 

MARRIAGE  SETTLEMENTS.— Banning's  Concise  Treatise  on 
the  Law  of  Marriage  Settlements ;  with  an  Appendix  of  Statutes. 
By  H.  T.  Banning,  Esq.,  Barrister-at-Law.   Demy8vo.    1884.    15*. 

MARRIED  WOMEN'S    PROPERTY.- Lush's   Married  Women's 

Rights  and  Liabilities  in  relation  to  Contracts,  Torts,  and 

Trusts.    By  Montaoub  Lush,  Esq.,  Barristcr-at-Law,  Author  of 

•*  The  Law  of  Husband  and  Wife.**    Roval  12mo.     1887.  5s. 

**  Well  arranfred,  cleariT  written,  and  has  a  good  index."'— ^aio  Time*. 

Smith's  Married  Women's  Property  Acts,  1882  and  1884,  with 
an  Introduction  and  Critical  and  Explanatory  Notes,  together  with  the 
Married  Women's  Property  Acts,  1870  and  "1874,  &c.  2nd  Edit.  Re- 
vi8ed.  ByH.  A.SmitHjEso.,  Barrister-at-Law.  Roy.  12mo.  1884.  6s, 
MASTER  AND  SERVANT.— Macdonell's  Law  of  Master  and 
Servant.  Part  I.  Common  Law.  Part  II.  Statute  Law.  By  Johk 
Macdonell,  M.A.,  Esq.,  Barrister-at-Law.  Demy8TO.  1883.  W.  59. 
"  A  work  which  will  be  of  real  value  to  the  practitioner." — Law  Times. 

MAYOR'S  COURT  PRACTICE.— Candy's  Mayor's  Court  Prac- 
tice. — The  Jurisdiction,  Process,  Practice  and  Mode  of  Pleading  in 
Ordinary  Actions  in  the  Mayor's  Court  in  London.  By  Gbobob 
CkifDYf  Esq.j  one  of  Her  Majesty's  Counsel.  Demy  8to.  1879.    lis. 

%*  All  standard  Law  Works  are  kept  in  Stoekf  in  law  calf  and  other  bindings. 
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MERCANTILE  LAW.— RusselTs  Treatise  on  Mercantile  Agency. 
Second  Edition.     Syo.     1873.  Us. 

Smith's  Compendium  of  Mercantile  Law. — Tenth  Edition.  Bj 
John  Maodonbll,  Esq.,  a  Master  of  the  Supreme  Court  of  Judicature, 
assisted  bj  Geo.  Httxfhbetb,  Esq.,  Barrister- at-Law.  2  vols. 
Rojal  8vo.    1890.  2/.  2«. 

"  Of  the  greatest  value  to  the  mercantile  lawyer."— Lam  Tinus^  llarch  22, 1890. 

*'  We  have  no  hesitation  in  reoommending  the  work  before  us  to  the  profession  and  the 
pnUio  as  a  reliable  ^de  to  the  subjects  induded  in  it,  and  as  oonstituting  one  of  the 
most  sdentiflo  treabses  extant  on  mercantile  law." — SolicUon*  Journal,  May  10, 1890. 

Tudor's  Selection  of  Lead  ins  Cases  on  Mercantile  and  Maritime 
Law. — ^With  Notes.  By  O.  D.  Tudob,  Esq.,  Barrister- at- Law. 
Third  Edition.    Hoyal  8yo.     1884.  2/.  2«. 

Wilson's  Mercantile  Handbook  of  the  Liabilities  of  Merchant, 
Shipowner,  and  Underwriter  on  Shipments  by  General  Ves- 
sels.— ^By  A.  Wnsoir,  Solicitor  and  Notary.   Boyal  Time.    1883.    6«. 

Wood's  Mercantile  Agreements. — ^The  Literpretation  of  Mercantile 
Agreements:  A  Summary  of  the  Decisions  as  to  the  Meaning  of 
Words  and  Proyisions  in  Written  Agreements  for  the  Sale  of  G<>ods, 
Charter-parties,  Bills  of  Lading,  and  Marine  Policies.  With  an 
Appendix  containing  a  List  of  Words  and  Expressions  used  in,  or 
in  oonnection  with,  Mercantile  Agreements,  and  a  List  of  Mercantile 
Usages.  By  John  DBNNisiorN  Wood,  Esq.,  Barrister-at-Law 
Boyal  Syo.     1886.  *  18f. 

**  A  book  of  great  use  in  the  ioteipretatiaa  of  written  mercantile  agreements.'*-^ 
Law  Journal, 

MERCHANDISE  MARKS  ACT.— Payn's  Merchandise  Marks 
Act,  1887. — ^With  special  reference  to  the  Important  Sections  and 
the  Customs  Regulations  and  Orders  made  thereunder,  together 
with  the  Conyentions  with  Foreigpn  States  for  Protection  of  Trade 
Marks,  and  Orders  in  Council,  &c.  By  Howabd  Patn,  Barrister-at- 
Law,  and  of  the  Secretary's  Department  of  the  Board  of  Customs. 
Royal  12mo.     1888.  3«.  6d. 

**  Mr.  Fayn's  ludd  introdQoti(ni  places  the  subject  rerr  dearlirbefcMre  the  reader,  and 

his  book  must  be  a  safe  grnide  to  all  who  are  interested  in  the  act."— Zrow  Times^  Feb.  1888. 

METROPOLIS  BUILDING  ACTS.— Woolrych's  Metropolitan 
Building  Acts,  together  with  such  clauses  of  the  Metropolis 
Management  Acts  as  morepartioularly  relate  to  the  Building  Acts, 
with  Notes  and  Forms.  Oliird  Edition.  By  W.  H.  Maonaxaba, 
Esq.,  Barrister-at-Law.     12mo.     1882.  10«. 

MINES. — Rogers'  Law  relating  to  Mines,  Minerals  and  Quarries 
in  Great  Britain  and  Ireland,  with  a  Summary  of  the  Laws  of 
Foreig^n  States,  &c.  Second  Edition  Enlarged.  By  His  Honor 
Judge  RooBBS.     8yo.     1876.  1/.  lit.  6d. 

MORTGAGE.— Coote's  Treatise  on  the  Law  of  Mortgage.— Fifth 

Edition.    Thoroughly  revised.     By  Williak  Wtllts  Maokeson, 

Esq.,  one  of  Her  Majesty's  Counsel,  and  H.  Abthub  Smith,  Esq., 

Barrister-at-Law.    2  vols.    Royal  8vo.     1884.  3/. 

'*  A  complete,  terse  and  practical  treatise  for  the  modem  lawyer."— Arfieilort*  Journal, 

MUNICIPAL  CORPORATIONS.— Bazalgette  and  Humphreys.— 
Tide  ^*  Locai  and  Municipal  Grovemment." 

.  Lel/s  Law  of  Municipal  Corporations.— Containing  the  Municipal 
Corporation  Act,  1882,  and  the  Enactments  incorporated  therewith. 
Wiw  Kotee.  By  J.  M.  Lslt,  Esq.,  Barrister-at-JLaw.  Demy  8to. 
1882.  15«. 

%*  All  standard  Lqw  Wwki  on  kept  tn  Stoek,  in  law  caff  and  other  hindinfft^ 
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NAVY. — Thring's  Criminal  Law  of  the  Navy,  wiih  an  Intzodaotorj 
Chapter  cm  the  Early  State  and  Discipline  of  ihe  NaTir,  the  KuJes  of 
ETidenoe,  and  an  Appendix  comprising  the  Naval  Jdiaoipline  Act 
and  Practical  Foixna.  Second  Edition.  By  Thbodobb  Tkbxsq,  Esq., 
Barnster-at'Law,  and  C.  E.  GmoED,  Atfiatant-Paymaater,  Boyal 
Navy.    12mo.    1877.  I2t.  6d. 

NEGLIGENCE.— Smith's  Treatise  on  the  Law  of  Negligence 

Second  Edition.    By  Horacis  Smith,  Esq.,  Barrister-at-lAw,  £ditor 
of  **  Addifion  on  Contracts,  and  Torts,"  &c.     8vo.     1884.       12«.  6^. 

*'  Of  great  Talue  both  to  the  practitioner  and  atudent  of  law."— ^/icitom*  Journal, 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence  on  the 

Trial  of  Actions  at  Nisi  Pri us.— Fifteenth  Edition.    By  Maubigb 

PovELL,  Esq.,  Barrister-at-Law.   2  vols.  Demy  8ro.    1884.   2/.  10«. 

"  ContinQes  to  be  a  vast  and  doeely  packed  storehooBe  of  iofonnaticm  on  practioe  at 

Kui  PriiM."— Z«ur  Journal. 

NONCONFORMISTS.— Winslow's  Law  Relating  to  Protestant 
Nonconformists  and  their  Places  of  Worship ;  being  a  L^^ 
Handbook  for  Nonconformists.  By  RsamAU)  Wdtblow,  E^., 
Barrister-at-Law.    Post  8to.     1886.  6«. 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Practice  of  a 
Notary  of  England. — ^With  a  fall  collection  of  Precedents.  Fifth  Ed. 
ByG.F.CHAHBSBS,  Esq.,  Barrister-at-Law.  Demy8Y0.  1890.  l/.lf. 

OATHS.— Stringer's  Oaths  and  Affirmations  in  Great  Britain  and 

Ireland;  being  a  Collection  of  Statutes,  Cases,  and  Forms,  with 

Notes  and  Practical  Directions  for  the  nse  of  Commissioners  for  Oaths, 

and  of  all  Courts  of  Civil  Procedure  and  Offices  attached  thereto.   [In 

succession  to  **  Braith waiters  Oaths."]    By  Fbaxcis  A.  SraiNan,  of 

the  Central  Office,  Supreme  Court  of  Judicature,  one  of  the  Editon 

of  the  "  Annual  Practice."     Crown  8vo.     1890.  3«.  6<f. 

**  Indiepensable  to  all  oomminionera.*'— ^/iVitors*  Jonmnlf  Jan.  11, 1890.* 
"  A  most  excellent  little  handbook."— /^w  Times,  Feb.  1, 1890. 

PARISH  LAW.— Steer's  Parish  Law;  being  a  Digest  of  the  Lav 
relating  to  the  Civil  and  Ecdesiastical  Government  of  Parishes  and 
the  Belief  of  the  Poor.  Fifth  Edition.  By  W.  H.  Magnajcaiu» 
Esq.,  Barrister-at-Law.    Demy  8vo.     1887.  18t. 

"  An  exoeedinfirly  useful  compendium  of  Faridi  Law." — Law  Time*. 

"  A  very  complete  and  excellent  g^de  to  Fariah  Law." — Solicilor^  Journal. 

"Every  subject  that  can  be  coiuadered  parochial  is,  we  thiokj  contained  in  this 
volume,  and  the  matter  is  brought  down  to  date.  It  is  a  oompendinm  whidi  ia  resUy 
compendious."— -Z>at0  Journal^  Jan.  81, 1888. 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Partnership; 
incorporating  the  Partnership  Act,  1890.  Fifth  Edition.  By  &x 
Fbedebick  Pollock,  Bart.,  Barrister-at-Law.  Author  of  '*  Principles 
of  Contract,''  "  The  Law  of  Torts,"  &c.    Demy  8vo.    1890.    8«.  6d. 

"  What  Sir  Frederick  Pollock  has  done  he  has  done  well,  and  we  are  confident  this 
book  will  be  most  impular  a.s  well  as  extremely  usefuL"— /raw  TimeSf  Dec.  IS,  1880. 

Turner. —  Vide  ''Conveyancing.** 

PATENTS.— Aston's  (T.)  Patents,  Designs  and  Trade  Marks  Act, 
1883,  with  Notes  and  Index  to  the  Act,  Rules  and  Forms.  By 
Theodobb  Ajbton,  Q.C.    Boyal  12mo.     1884.  6«. 

Edmunds'  Patents,  Designs  and  Trade  Marks  Acts,  1883  to 
1888,  Consolidateid,  with  an  Index.  By  Lewis  Edxxtnds,  D.Sc., 
LL.B.,  Barristcr-at-Law.     Imp.  8vo.     1889.  Net  2i.  ed. 

**  AU  standard  Law  Worki  are  kept  in  Stocky  in  law  eaff  and  other  bindinftm 
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PATENTS— eantinued. 

Edmunds  on  Patents.^Tlie  Law  and  Practice  of  Letters  Patent  for 

Inventions ;  with  the  Patents  Acts  and  Rules  annotated,  and  the 

International  Convention,  a  full  collection  of  Statutes,  Forms,  and 

Precedents,  and  an  Outline  of  Foreign  and  Colonial  Patent  Laws,  &o. 

By  Lewis  Edxundb,  assisted  by  A.  Wood  Renton,  Esqrs.,  Barris- 

ters-at-Law.    Royal  Svo.  (992  pp.).     1890.  1/.  I2s, 

*'  We  have  nothing  but  oommendation  for  the  book.   ConodTed  in  a  larg^  and  oom- 

pr^enaive  spirit,  it  is  well  and  thoroughly  carried  out.    .    .    .    The  statement  of  the 

existing  law  is  accurate  and  dear.    .    •    •    The  book  is  one  to  be  recommended."— 

Solkitors'  Journal^  June  14, 1890. 

**  We  have  no  hesitation  in  saying  that  the  book  is  a  useful  and  exhaustive  one,  and 
one  which  could  not  have  been  produced  without  much  labour  and  considerable  re- 
search. It  describoi  the  law  of  letters  patent  and  its  history,  including  proceedings  in 
the  Privy  Councfl,  international  arrangements,  and  an  abridjg^ment  of  foreign  laws  on 
the  subiect.  It  would  be  difficult  to  make  it  more  complete,  and  it  is  printed  on  good 
paper."— Lato  Tirm/is^  June  21, 1880. 

"  Taking  the  book  as  a  whole,  it  is  undoubtedly  the  moat  comprehensive  book  that 
has  ]^  been  written  upon  the  special  branch  of  law,  and,  having  examined  it  in  some 
detail,  we  can  commend  it  as  answering  well  to  the  many  tests  we  have  applied."— 
IjOW  Journal f  June  21, 1690. 

Johnson's  Patentees'  Manual. — A  Treatise  on  the  Law  and 
Practice  of  Patents  for  Inventions.  With  an  Appendix  of  Statutes, 
Rules,  and  Foreign  and  Colonial  Patent  Laws,  International  Con- 
vention, and  Protocol.  Sixth  Edition.  By  James  Johnson,  Esq., 
Barrister-at-Law ;  and  J.  Henby  Johnson,  Solicitor  and  Patent 
Agent.    BemySvo.     1890.  I0s.6d. 

Morris's  Patents  Conveyancing. — Being  a  Collection  of  Precedents 
in  Conveyancing  in  relation  to  Letters  Patent  for  Inventions. 
Arrange  as  follows : — Common  Forms,  Agreements,  Assignments, 
Mortgages,  Special  Clauses,  Licences,  Miscellaneous;  Statut^  Rules, 
&o.  with  Dissertations  and  Copious  Notes  on  the  Law  and  Practice. 
ByRoBSBrMoBBis, Esq.,  Barrister-at-Law.  Royal  8 vo.  1887.  U.5t, 
**  Mr.  Morria'  forma  aeem  to  ub  to  be  wdl  selected,  well  arranged,  and  tiiorougUy 
praetica]."— Zai9  Time*. 

**  The  diaaertationa  contain  a  large  amount  of  valuable  and  accoiate  infoxmatioii. 
The  Index  is  satisfactory." — SolieUort^  Journal, 

Munro's  Patents,  Designs  and  Trade  Marks  Act,  1883,  with  the 
Rules  and  Instructions,  together  with  Pleadings,  Orders  and  Prece- 
dents. By  J.  E.  Crlwfotxd  Munbo,  Esq.,  Barrister- at-Law. 
Royal  12mo.     1884.  lOf.  Sd. 

Thompson's  Handbook  of  Patent  Law  of  all  Countries.— By 
Wx.  P.  Thompson,  Head  of  the  International  Patent  Office,  Liver- 
pool.   Eighth  Edition.     12mo.     1889.  ^et,  2t.  M. 

PERPETUITIES.  — Marsden's  Rule  against  Perpetuities.— A 
Treatise  on  Remoteness  in  Limitation ;  with  a  chapter  on  Accumu- 
lation and  the  Thelluson  Act.  By.  Reginald  G.  Mabsden,  Esq., 
Barrister-at  Iaw.     Demy  8vo.     188*3.  16*. 

PERSONAL  PROPERTY.— Shearwood's  Concise  Abridgment  of 

the  Law  of  Personal  Property }  showing  analytically  its  Branches 

and  the  Titles  by  which  it  is  held.   By  J.  A.  Sheabwood,  Esq., 

Barrister^at-Law.     1882.  6f.  6d» 

**  Will  be  acceptable  to  many  atadents,  as  giving  them,  in  fact,  a  ready-made  note 

book." — Indermaur's  Law  Students'  Journal. 

Smith.— Tkfc  **  Real  Property." 
PLEADING.— Allen's  Forms  of  Indorsements  of  Writs  of  Sum- 
mons, Pleadings,  and  other  Proceedings  in  the  Queen's 
Bench  Division  prior  to  Trial,  pursuant  to  the  Rules  of  the 
Supreme  Court,  1883;  with  Introduction,  &c.  By  Gbobob 
Bauqh  Allbn,  Esq.,  Special  Pleader,  and  Wilfbed  B.  Auxsr, 
Esq.,  Barrister-at-lAw.    Royal  12mo.     1883.  18«. 

*p*  All  ttandard  Jfaw  Works  are  kept  in  Stocky  in  law  eaXf  and  other  hindinoe. 
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Bullen  and  Leake's  Precedents  of  Pleadings,  vith  Notos  and 

Boles  r^Ating  to  Flefldinf.     Foortli  Edition.      Bj  Thcdus   J. 

BcruJEsr,  Esq.,  Special  Fleader,  and  Ctbil  Dodd,  IBaq^  Banufear-ai- 

Law.    Part  I.  Statements  of  Claim.    Boyal  12mo.     1882.      1/.  4«. 

Part  IL    Statements  of  Defence.     Bj  Tboxas  J.  Bullbv  and 

C.W.CLiFroBD,Eair8.,Barn8ters-at-Law.  Boyal  12nio.  1888.  l/.4«. 

^  ▲  TOT  In^e  numbti  of  jwcwknts  are  cnihctwi  togeUMr,  and  tibe  aotas  «e  ftdl 

and  dflsr/'— I.aw  7*hB«». 

POISONS.— Reports  of  Trials  -for  Murder  by  Poisoning;  by 
Prussia  Acid,  Strychnia,  Antimony,  Arsenic  and  Aconitine; 
including  the  trials  of  Tawell,  W.  Palmer,  Dove,  Madeline  Smith, 
Dr.  Pritchazd,  Smethozst,  and  Dr.  Lamson.  "With  Chemical 
Introdactions  and  Notes.  By  6.  TiATHAif  Bbowkx,  Ehj.,  Barrister- 
at-Law,  and  C.  Gr.  Stewabt,  Senior  Assistant  in  Uie  Laboratory  of 
St.  Thomas's  Hospital,  ke.    Demy  8yo.     1883.  12c.  M. 

POW E  R S.— Farwel  I  on  Powers.— A  Concise  Treatise  on  Powen.  By 
Geobob  Faswell,  Esq.,  Barrister-at-Law.    8to.    1874.  1/.  Is. 

PRINTERS,  PUBLISHERS,  &c.— Powell's  Uws  specially  affect- 
ing Printers,  Publishers  and  Newspaper  Proprietors.  By 
Abthub  Powzll,  Esq.,  Barrister-at-Law.    Demy  8to.     1889.      4«. 

PROBATE.— Browne's  Probate  Practice:  A  Treatise  on  the  Prin- 
ciples and  Practice  of  the  Court  of  Probate,  in  Contentious  and  Non- 
Contentious  Business.  By  L.  D.  Powuss,  Barrister-at-La'w.  In- 
cluding Practical  Directions  to  Solicitors  for  Proceedings  in  the 
Registiy .  By  T.  W.  H.  Oaxlet,  of  the  Principal  B^;istry,  Somerset 
House.    8yo.     1881.  1/.  lOf. 

PUBLIC  HEALTH.— Bazalgette  and  Humphreys.— Fm^  ''Local 
and  Municipal  Goyermnent." 
Chambers'  Digest  of  the  Law  relating  to  Public  Health  and 
Local  Government.— With  Notes  of  1,260  leading  Cases.  The 
Statutes  in  full.  A  Table  of  Offences  and  Punisbonents,  and  a 
Copious  Index.  Eighth  Edition  (with  Supplement  corrected  to 
May  21,  1887).    Imperial  Svo.     1881.'  16«. 

Off  the  above  with  the  Law  relating  to  Highwuys  and  Bridges.        1/. 

Smith's  Public  Health  Acts  Amendment  Act,  1890.— With  Intro- 
duction, Notes,  and  References  to  Cases ;  also  an  Appendix,  containing 
all  the  Material  Sections  of  the  Public  Health  Act,  1875  ;  The  Public 
Health  (Rating  of  Orchards)  Act,  1890  ;  and  The  Infectious  Diseases 
(Prevention)  Act,  1890 :  and  a  Copious  Index.  By  Bovill  Smith,  M.  A., 
of  the  Inner  Temple  and  Western  Circuit,  Barrister-at-Law.  Royal 
12mo.     1891.  6«. 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public  Meet- 
ings, including  Hints  as  to  the  Summoning  and  Management  of 
tiiem.  Second  Edition.  By  Geobob  F.  Chaxbebb,  Esq.,  Bamster- 
at-Law.    Demy  Svo.     1886.  Ifety  2«.  Sd, 

QUARTER  SESSIONS.— Archbold.—  r«fo  **  Criminal  Law.»' 
Leeming&  Cross's  General  and  Quarter  Sessions  of  the  Peace, 
— Their  Jurisdiction  and  Practice  in  other  than  Criminal  matters. 
Second  Edition.  By  Hobatio  Llotd,  Esq.,  Judge  of  County  Courts, 
andH.F.  Thitblow,  Esq.,  Barriater-at-Law.  Svo.  1876.  U,  It, 
Pritchard's  Quarter  Sessions.— The  Jurisdiction,  Practice  and  Pro- 
cedure of  the  Quarter  Sessions  in  Criminal,  Civil,  and  Appellate 
Matters.  By  TiLoa.  Sibbell  Pbitchabb,  Esq.,  Barrister-at-Law. 
Svo.     1875.  (Published  at  2/.  2«.)    Beduced  to  net  12«. 

•  *  All  itandardZaw  Works  are  kept  in  Stqek^  in  lata  cal/and  other  bindin^*^ 
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RAILWAYS.— Browne  and  Theobald's  Law   of   Railway   Com- 
panies.— Bein^  a  Collection  of  the  Acts  and  Orders  relating  to 
Kailway  Companies  in  Engluid  and  Ireland,  with  Notes  of  all  the 
Cases  decided  thereon,  and  Appendix  of  Bye-Laws  and  Standing 
Orders  of  the  Houde  of  Commons.      Second  Edition.      By  J.  H. 
Balfoub  Bbowzte,  Esq.,  one  of  Her  Majesty's  Counsel,  and  H.  S. 
Theobald,  Esq.,  Barrister-at-Law.    Boyal  8to.     1888.         IL  lbs, 
"  GontainB  in  a  very  conciae  tonn  the  whole  law  of  nulways."— !7%«  Times. 
**  The  learned  authors  seem  to  have  pireeented  the  prof eenon  and  the  puUic  "with  the 
most  ample  hiformation  to  be  found  whether  they  want  to  know  how  to  start  a  rail- 
way, how  to  frame  its  bylaws,  how  to  work  it,  how  to  attack  it  for  injury  to  person 
or  property,  or  how  to  wmd  it  up."— Law  Times. 
Maonamara. —  Vide  **  Carriers." 
Street. —  Fide  "Company  Law." 

RATES  AND  RATING.— Castle's  Practical  Treatise  on  the  Law 
of  Rating. — Second  Edition.  By  Edwasd  Jakes  Castlb,  Esq., 
one  of  Her  Majesty's  Counsel.    Demy  8yo.     1886.  2a«. 

"  A  ccnreot,  exhaustiye,  dear  and  condae  view  of  the  law.'*— ixzio  Times. 

Chambers'  Law  relating  to  Local  Rates;  with  especial  reference 
to  ihe  Powers  and  Duties  of  Bate-levying  Local  Authorities,  and 
their  Officers ;  comprising  the  Statutes  in  full  and  a  Digest  of  718 
Cases.  Second  Edition.  By  G.  F.  Chambebb,  Esq.,  Barrister-at- 
Law.    Boyal  8yo.     1889.  lOf.  6d. 

*'  A  complete  repertory  of  the  statutes  and  case  law  of  the  subject."— Loio  Journal. 

REAL  tSTATE.— Foster's  Law  of  Joint  Ownership  and  Partition 
of  Real  Estate. — By  Edwabd  John  Fostbb,  H.A.,  late  of  Lincoln's 
Lon,  Barrister-at-Law.    8yo.     1878.  10«.  6d. 

REAL  PROPERTY.— Greenwood's  Real  Property  Statutes;  com- 
prising  those   passed    during   the    years    1874 — 1884,    indnsiye, 
oonsohdated   with  the  earlier   statutes   thereby  amended.    With 
copious  notes.    Second  Edition.    By  Hasbt  Qbesztwood,  assisted  by 
'  LBBsKN0WLE8,E6qrs.,Barri8ters-at-Law.    Demy8yo.    1884.    11.68. 
"  Hie  second  edition  of  tlus  useful  collection  of  statutes  relatmg  to  real  property  will 
be  heartily  welcomed  by  conyeyancen  and  real  property  lawyers.    In  referring  to  it  aa 
a  collection  of  statute  however,  we  do  not  fully  describe  it.  because  the  method 
adopted  by  the  author  of  ^uping  together  the  provisions  of  the  various  Acts,  whidi 
are  in  pari  mnterid,  oombmed  with  the  fullness  and  accuracy  of  the  notes,  entitlea  the 
book  to  rank  high  amongst  treatises  on  the  law  of  real  property."— Zrotc  JoumaL 

Leake's  Elementary  Digest  of  the  Law  of  Property  in  Land. — 
Containing:    Introduction.    Part  I.    The  Sources  of  the  Law. — 
Part  II.    Estates  in  Land.-    By  Stephen  Habtin  Lbaze,  Barrister- 
at-Law.    Demy  8yo.    8vo.     1874.  1/.  2«. 
Leake's  Digest  of  the  Law  of  Property  in  Land.— Part  III.  The 
Law  of  Uses  and  Profits  of  Land.    By  Stephen  Mastin  Lbazb, 
Barrister-at-Law,  Author  of  *' A  Digest  of  the  Law  of  Contracts." 
Demy  8yo.     1888.  1/.  2t. 
Shearwood's  Real  Property. — ^A  Concise  Abridgment  of  the  Law  of 
Real  Property  and  an  Introduction  to  Convey andng.     Designed  to 
facilitate  the  subject  for  Students  ^reparin^  for  examination.    By 
Joseph  A.  Shbabwood,  Esq.,  Barrister-at-Law.      Third  Edition. 
Demy  8yo.     1886.                                                                        ^s.  6d. 
**  We  heiotily  recommend  the  work  to  student's  for  any  examination  on  real  mopetty 
and  oonveyancing,  advising  them  to  read  it  after  a  perusal  of  othw  works  and  aacrr^j 
before  going  m  for  the  examination." — Lav/  Student's  Journal. 

"  A  very  useful  Uttle  work,  particfolarly  to  students  just  before  their  examination.'' 
—  Gibson's  Law  Notes. 

**  One  of  the  most  obvious  merits  of  the  book  is  its  good  arrangement.    The  author 

evidently  understands  'the  art  of  puttine  things.'     All  important  points  are  so 

printed  as  to  readily  catch  the  eye."— Xaw  Times. 

Shelford's  Real   Property  Statutes.— Ninth  Edition.    By  T.  H. 

Cabson,  Esq.,  Banister-at-Law.  {In  preparation.) 

%*  AU  ttmdard  Law  Works  are  kept  in  Stocky  in  law  ea^and  other  Inndinge. 
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REAL  PROPERTY-continued. 
Smith's  Real  and  Personal  Property. — ^A  Gompendiam  of  the  Law 
of  Real   and   Peraonal  Property,   primarily  coimected  with  Con- 
veyancingp.   *  Designed  as  a  second  book  for  Students,  and  as  a 
digest  of  the  most  useful  learning  for  practitioners.    By  Josiah  W. 
Skith,  B.C.L.,  Q.G.    Sixth  Edition.    By  the  Authob  and  J.  Tsus- 
TBAM,  LL.M.,  Barrister- at-Law.    2  vols.    Demy  Syo.    1884.    2/.  2t. 
"  A  book  which  he  (tJie  student)  may  read  oyer  and  oTer  again  irath  profit  and  plear 
9axe"—Law  Times. 
**  WiU  be  found  of  very  great  service  to  Hie  practitioner."— i9o2»e»ior«'  Journal. 
**  The  book  irill  be  found  very  handy  for  reference  purposes  to  praotitioncanB,  and 
▼ery  useful  to  the  industrious  student  as  covering  a  great  deal  of  groimd." — Law  Sole*. 
**  A  real]  V  useful  and  valuable  work  on  our  system  of  Conveyancing.    We  think  thia 
edition  exwllently  done." — Law  Student's  Journal. 

REGIS!  RAT  I  ON,- Rogers.— rirftf  "Elections." 

Coltman's  Registration  Cases.— Vol.  I.  (1879—1886).    Royal  8vo. 

Calf.  Hfit,  21.  8*. 

Fox's  Registrafion  Cases.— Vol.  I.,  Part  I.  (1886),  net,  it.   Part  II. 

(1887),  net,  6».  6d.     Part  III.    (1888),   net,  4».     Part  IV.  (1889), 

fietf  is,     (In  continuation  of  Coltman.) 

RENTS.— Harrison's  Law  Relating  to  Chief  Rents  and  other 
Rentcharges  and  Lands  as  affected  thereby,  with  a  chapter  on 
Kestrictiye  Covenants  and  a  selection  of  Precedents.  By  Willeax 
HjLBBisoN,  Solicitor.     Demy  12mo.     1884.  6t. 

ROMAN  LAW.— Goodwin's  XII.  Tables. — B7  Fbedsbiok  Goobitzv, 
LL.D.  London.    Royal  12mo.     1886.  3«.  ed. 

Greene's  Outlines  of  Roman  Law. — ConsiBting  chiefly-  of  an 
AnalysiB  and  Sunmiary  of  the  Institutes.  For  the  use  of  Students. 
By  T.  Whitooicbb  Gbeenb,  Banister-at-law.  Fourth  Edition. 
Foolscap  8to.     1884.  7s.  M. 

Ruegg's  Student's  ''Auxilium"  to  the  Institutes  of  Justinian. — 
Bemg  a  complete  synopsis  thereof  in  the  form  of  Question  and 
Answer.  By  Alfbbd  ^nbt  Rubqo,  Esq.,  Barrister-at-Law.  Post 
8vo.     1879.  6#. 

SALES. — Blackburn  on  Sales.  A  Treatise  on  the  Effect  of  the  Con- 
tract of  Sale  on  the  Jjegtii  Rights  of  Property  and  Possession  in 
Goods,  Wares,  and  Merchandise.  By  Lora  Blacxbubn.  Second 
Edition.    By  J.  C.  GaAHAic,  Esq.,  Barrister-at-Law.    Royal  8to. 

1885.  .  1/.  1*. 

"  We  hftve  no  hesitation  in  saying  that  the  work  has  been  edited  irath  remarkable 
ability  and  success,  and  if  we  may  basard  a  speculation  on  the  cause,  we  should  say 
that  the  editor  has  so  diligentljr  studied  the  excellent  methods  and  -work  of  his  author 
as  to  haye  made  hims^  a  lughly  competent  workman  in  the  same  kind."— 2<aw 
Quarterly  Review. 

SALES   OF   LAND.— Clerke  and  Humphry's  Concise  Treatise 

on  the  Law  relating  to  Sales  of  Land.    By  Aubbst  St.  Johk 

Clkbeb,  and  Hugh  M.  Humfhbt,  Esqrs.,  Barristers-at-Law.    Royal 

8to.     1885.  1/.  6*. 

Webster's  Particulars  and  Conditions  of  Sale.— The  Law  relating 

to  Particulars  and  Conditions  of  Sale  on  a  Sale  of  Land.    By  Wx. 

Feedz.  "Websteb,  Esq.,  Barrister-at-Law.  Royal  8vo.  1889.     1/.  1*. 

"  Characterized  by  clearness  of  arrangement  and  careful  and  oonoise  statement ; 

and  we  think  it  will  be  found  of  much  ser\-ico  to  the  practitioner."— &rficilor»'  Journal. 

**  A  full  account  of  case  law,  well  arranged  under  convenient  heading  together  with 

a  few  precedents.    The  book  is  fit  to  be  of  practical  service  to  ia  practical  man."— Law 

Quarterhj  Jieview. 

**  It  forms  an  admirable  digest,  evidentiy  prepared  with  great  oare,  and  sdected  and 
arranged  in  a  manner  likely  to  be  of  great  practical  value.  Its  treatment  has  tlie  air 
of  thoroughness,  and,  although  it  hardly  claims  originality,  it  may  be  credited  with 
utility.'* — Law  Journal. 

**  A  complete  and  accurate  representation  of  the  law.    Nothing  ia  shirked  or  uorred 
over." — Law  Times. 
•  %*  All  standard  Law  Works  are  kept  in  Stock,  in  law  caff  and  other  bindityt. 
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SETTLED  ESTATES  STATUTES.— MIddleton's  Settled  Estates 
Statutes,  including  the  Settled  Estates  Act,  1877,  Settled  Land 
Act,  1882,  Improvement  of  Land  Act,  1864,  and  the  Settled 
Estates  Act  Orders,  1878,  with  Litroduction,  Notes  and  FonnB. 
Third  Edition.  By  J  axes  W.  Kiddleton,  Esq.,  Bamster-at-Law. 
Royal  12mo.     1882.  It,  6d. 

SHERIFF  LAW.-Churchill's  Law  of  the  Office  and  Duties  of  the 
Sheriff,  with  the  Writs  and  Forms  relating  to  the  Office.  Second 
Edition.  By  Gakebon  Chttbchill,  Esq.,  Barrister-at-Law.  Demy 
8to.     1882.  11,  is. 


A  very  oomplete  treatise."— &>Iici(<>r«'  Journal, 

Under^enifs,  and  lawyers  generally,  ynUl  find  this  a  ntefal  book."— Z>aio  Maff. 


SHIPPING.— Boyd's  Merchant  Shipping  Laws;  being  a  Consolida- 
tion of  aU  the  Merchant  Shipping  and  Passenger  Acts  from  1854  to 
1876,  inclusive  ,  with  Notes  of  aU  the  leadinK  English  and  American 
Cases,  and  an  Appendix.  By  A.  C.  Boyd,  LL.B.,  Esq.,  Barrister- 
at-Law.    8to.     1876.  1/.  68, 

Foard's  Treatise  on  the  Law  of  Merchant  Shipping  and  Freight. 
—By  J.  T.FoAED,  Barrister-at-Law.   Roy.  8 vo.  1880.    Hf.ef.llU. 

SLANDER.— Odgers.—  ruif  « Libel  and  Slander." 

SOLICITORS.— Cordery's  Law  relating  to  Solicitors  of  the 
Supreme  Court  of  Judicature.  With  an  Appendix  of  Statates 
and  Boles,  and  Notes  on  Appointments  open  to  Solicitors,  and  the 
Right  to  Admission  to  the  Colonies.  Second  Edition.  ByA.CoBDHBY, 
Esq.,  Barrister-at-Law.    Demy  8to.     1888.  16«. 

"  The  book  iB  veiy  dear,  accnrate,  and  practical,  and  will  be  found  of  much  value. 
Without  bein^  bulky,  it  contains  in  a  condae  and  intdligible  form  all  the  matters 
uaoally  ocooning  in  a  solidtor'a  piactioe."— 5o/tci<or«*  Journal^  ZvXj  28, 1888. 

*'  This  is  a  verr  valuable  work,  and  beizur  the  only  one  on  the  subject,  the  appearance 
of  ita  second  edition  will  be  welcomed  by  the  profession.*'— Laio  JountfU,  Jan.  21, 1888. 

Turner. —  Vide  " Conveyancing"  and  **  Vendors  and  Purchasers." 

Whiteway's  Hints  to  Solicitors. — Being  a  Treatise  on  the  Law  re- 
lating to  their  Duties  as  Officers  of  the  High  Court  of  Justice ;  with 
Notes  on  the  Becent  Chafes  affecting  the  Profession.  By  A.  R. 
Whitbwat,  M.A.,  of  the  Equity  Bar  and  Midland  Circuit.  Boyal 
12mo.     1883.  6$. 

SPECIFIC  PERFORMANCE.— Fry's  Treatise  on  the  Specific 
Performance  of  Contracts.  By  the  Hon.  Sir  Edwabd  JFbt,  a 
Lord  Justice  of  Appeal.  Second  Edition.  By  the  Author  and  W. 
DozTALDSOiT  Rawlinb,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 
Koyal  Svo.     1881.  H.  168. 

STAMP  DUTY.— Gossefs  Practical  Guide  to  Account  Stamp 
Duty,  Customs,  and  Inland  Revenue  Act,  1881  (44  Vict.  c.  12, 
8.  38).  By  J.  A.  GoasBT,  of  the  Legacy  and  Succession  Duty 
Office.    PostSvo.     1887.  6«. 


"The  author,  by  reason  of  his  official  position  and  the  experience  of  six  tc 

working  of  this  section  of  the  Act  of  1881  (which  imposed  an  entirely  new  duty},  has 
been  enabled  to  produce  an  exceptionally  valuable  guide." — Law  Times, 

STATUTE  LAW.— Wilberforce  on  Statute  Law.  The  Principles 
which  goyem  the  Construction  and  Operation  of  Statutes.  By  E. 
TTiLBEBFOBOE,  Esq.,  Barrister- at- Law.     1881.  18«. 

%*  AU  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  bindings. 
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STATUTES,  and  vide  «« Acts  of  Parliament." 

Chitiy's  Collection  of  Statutes  from  MagnaChartato1890.— A 

Collection  of  Statutes  of  Practical  Utility,  arranged  in  Alphabetical 

and  Chronological  order,  with  Notes  thereon.    The  Fourth  Edition, 

with  Supplement.    By  J.  M.  Lelt,  Esq.,  Barrister-at-Law.    8  vols. 

Koyal  8vo.    1880-90.     (Published  at  17/.  11*.  6d.) 

Or  may  be  had  separately—  reduced  to  Ifet  91,  13».  6rf. 

6  Tols.    To  end  of  the  year  1880.  Net  6/.  6«. 

2  Tols.    Supplement.    1881  to  1890  inolusiTe.  £aeh,  21,  2e, 

49  &  60  Vict.     1886.  6«.  6^. 

60  &  61  Vict.     1887.  10*.  W. 

51  &  52  Vict.     1888.  12«.  6<f. 

51  &  52  Vict.    1888.    (Second  Session.)  Net  2«.  0<f. 

62  &  63  Vict.     1889.  10#. 

53  &  54  Vict.     1890.  15f. 

"  It  is  needless  to  enlarge  on  the  value  of  *  Chitty'a  Btatntea '  to  both  the  Bar  and 

to  Solidton,  for  it  is  attested  by  the  oxpeiienoo  of  many  yean."— TA«  T\im8. 

**  A  very  satisfactory  edition  of  a  time-honoured  and  most  valuable  work,  the  trusty 
^ide  of  present,  aa  of  former,  judges,  jurists,  and  of  all  others  connected  iraUi  the 
administration  or  practice  of  the  law."— Jti«(t<:«  °IJ^  Ptace. 

"  *Chitty '  is  pre-eminently  a  friend  in  need.  Those  who  do  not  possess  a  complete 
set  of  the  Statutes  turn  to  its  chronological  index  when  they  widi  to  ocmsult  a 
particular  Act  of  Parliament.  Those  who  wish  to  know  what  Acts  are  in  force  with 
reference  to  a  particular  subject  turn  to  t^at  head  in  *  Chitty,'  and  at  once  find  all  the 
material  of  wtudi  they  are  in  quest.  Moreover,  they  are,  at  ^e  same  time,  referred 
to  the  most  important  cases  which  throw  light  on  the  subject."— Lato  Journal. 

SUCCESSION.— Potts'  Principles  of  the  Law  of  Succession  to 

Deceased  Persons.— By  T.  Radfobd  Potts,  B.C.L.,  H.A.,  Bar- 

rieter-at-Law.    Demy  8to.     1888.  7».  6rf. 

"  We  should  have  no  hesitation  in  recommending  it  to  a  student  who  was  to  have  a 

paper  set  on  Succession  generally."— ^olurtfa^  Review^  June  16th,  1888. 

SUMMARY  CONVICTIONS.— Paiey's  Law  and  Practice  of  Sum- 
mary Convictions  under  the  Summary  Jurisdiction  Acts, 
184o  and  1879 }  including  Proceedings  prehminary  and  snbflequent 
to  Convictions,  and  the  responsibilibr  of  Convicting  Magistrates  and 
their  Officers,  with  Forms.  Sixth  ^Hdition.  By  W .  H.  MA.oirAXAfiA, 
Esq.,  Barrister- at-Law.    Demy  8vo.     1879.  1/.  it. 

Wigram. —  Vide  **  Justice  of  the  reaoe." 

SUMMONSES  &  ORDERS.-Archibald.— Fuf*  *«ChamberPra3tioe." 

TAXES  ON  SUCCESSION.— Trevor's  Taxes  on  Succession.— 
A  Digest  of  the  Statutes  and  Cases  (including  those  in  Scotland  and 
Ireland)  relating  to  the  Probate,  Legacy  and  Succession  Duties,  with 
Practical  Observations  and  Official  Forms.  Fourth  Edition.  By 
Eyeltm  Fbesth  and  B.  J.  Waluloe,  of  the  Leg^aoy  and  Succession 
Duty  Office.    Royal  12mo.     1881.  12«.  6d. 

**  Contains  a  great  deal  of  practical  information." — Law  Journal. 

TAXPAYERS'  GUIDES.- Ft^  ''House  Tax,"  "Income  Tax,"  and 
**  Land  Tax." 

THEATRES  AND  MUSIC  HALLS.- Geary's  Law  of  Theatres 
and  Music  Halls,  including  Contracts  and  Precedents  of 
Contracts. — ByW.  N.  M.  Gbabt,  J.P.  With  Historical  Introduc- 
tion. BjJAMBsWiLLiAXSyEsqrs.,  Barristers- at- Law.  8vo.  1885.  6s. 

TITHES.— Bolton's  Tkhe  Acts;  including  the  Recent  Act  for  tiie 
Limitation  and  Itedemption  of  Extraordinary  Tithe ;  with  an  Intro* 
duotion  and  Observations  and  copious  Index.  By  T.  H.  Boi/sojsr, 
Solicitor.     Royal  12mo.     1886.  6«. 

Studd's  Law  of  Tithes  and  Tithe  Rent-Charge.— Being  a  Treatise 
on  the  Law  of  Tithe  Rent- Charge,  with  a  sketch  of  the  History  and 
Law  of  Tithes  prior  to  the  Commutation  Acts.  By  Edwabd  Faibfax 
Btubd,  Esq.,  Barrister-at-Law.    Royal  12mo.     1889.  6«. 

*' We  can  recommend  it  for  profeaaional  use."— Lato  Times, 

\*  All  standard  Late  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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TORTS. — Addison  on  Torts;  beings  a  Treatise  on  Wrongs  and* 
their  Remedies.    Sixth  Edition.  iBy  Hosacb  Sxith,  Esq.,  Benoher 
of  the  Liner  Temple,  Editor  of    *' Addison  on  Contracts,"   &o. 

Royal  8yo.     1887.  1/.  18«. 

**Upon  a  carefol  perusal  of  the  editoiffl  work,  we  oon  say  that  he  has  done  it 
eaoellently." — Law  Oiurrterly  Review, 

**  As  now  presentedi  this  Talnable  treatise  most  proye  highly  aooeptable  to  judges  and 
tbB  profession."— Zrow  Timet. 

"  An  indispensable  addition  to  every  lawyer's  library."— Zkiw  Magazine, 

BaH's  Leading  Cases  on  the  Law  of  Torts,  with  Notes.    Edited 
by  W.  E.  Ball,  LL.D.,  Esq.,  Barrister-at-Law,  Author  of  "Prin- 
ciples of  Torts  and  Contracts."    Boyal  8yo.     1884.  1/.  If. 
''The  notes  are  extremely,  and  ss  far  as  we  havo  been  able  to  discover  uniformly, 
good.    .    .    There  is  mndi  intelligent  and  independent  Gritaoism." — Solieitors*  Journal. 
**A11  the  cases  given  are  interesting,  and  most  of  them  are  important,  and  the 
eomments  in  the  notes  are  intelligent  and  usef  ol." — Law  Journal. 

Pollock's  Law  of  Torts :  a  Treatise  on  the  Principles  of  Obligations 
arising  from  Civil  Wrongs  in  the  Common  Law.    Second  ^lition, 
to  which  is  added  the  draft  of  a  Code  of  Civil  Wrongs  prepared  for 
the  Gk)Teminent  of  Lidia.    By  Sir  Fbbdbbice  Pollock,  ^art.,  of 
Lincoln's  Tnn,  Barrister-at-liaw ;    Corpus  Professor  of  Juzispra- 
denoe  in  the  Uniyersity  of  Oxford;  late  Professor  of  Common  Law 
in  the  Lins  of  Conrt,  &c.     Author  of  ''Principles  of   Contract," 
"  A  Digest  of  the  Law  of  Partnership, "  &c.   Demy  8yo.  1890.   21«. 
Opinions  of  the  Press  on  the  First  Edition. 
"It  is  impossible  to  speak  of  Hr.  Pollock's  latest  production  except  in  terms  of 
unqualified  praise.    To  say  that  it  is  framed  npon  the  same  lines  aa  the  *  Principles  of 
Oontzact,*  by  the  same  author,  and  that  it  reaches  the  same  high  standard  of  ex- 
cellence,  would  irathout  more  probably  prove  a  sufficient  commendation  to  the  pro- 
fession generally.    ...    To  the  praetinoner,  as  well  as  to  the  student,  Vtt.  Pollock's 
work  wul  prove  most  useful.    It  flDs  an  empty  space  in  the  legal  library,  and  supplies 
a  dear  want.    It  is  concise,  logically  arranged,  and  accurate."— Iraur  Timet. 
"  A  book  which  is  well  worthy  to  stand  beside  the  com^uiion  volume  on  *  Contracts.' 
....    Unlike  so  many  law-books,  especially  on  this  subject,  it  is  no  mere  digest 
of  cases,  but  bears  the  impress  of  the  mind  of  the  writer  from  beginning  to  end?*— 
LawJommal, 

Shearwood's  Sketch  of  the  Law  of  Tort  for  the  Bar  and  Solicitors 
Final  Examinations.    By  Josbph  A.  Sheabwoob,  Esq.,  Barrister-at- 
Law.    Author  of  "Concise  Abridgments  of  the  Law  of  Beal  and 
Personal  Property,"  &c.    Boyal  12mo.    1886.  St. 

TRADE  MARKS.— Aston.— FiA"  Patents." 

Graham's  Designs  and  Trade  Marks.— By  Josw  Cuceboh  Gbasax, 
of  the  Middle  Temple,  Banister-at-Law.    Demy  8yo.     1889.        6«. 

Sebastian  on  the  Law  of  Trade  Marks  and  their  Registration, 
and  matters  connected  therewith,  including  a  chapter  on  Gk>odwill ; 
togother  with  the  Patents,  Designs  and  Irade  Marks  Acts,  1883-8, 
and  tiie  Trade  Marks  Rules  and  Instructions  thereunder ;  Fonns  and 
Precedents ;  the  Merchandize  Marks  Act,  1887,  and  other  Statutory 
Ihiaotments;  t^e  United  States  Statutes,  1870-81,  and  the  Rules 
and  Forms  thereunder ;  and  the  Treaty  with  the  United  States,  1877. 
Third  Edition.  By  Lbwis  Boyd  SEBAsnAir,  Esq.,  Barrister-at- 
Law.  Demy  8yo.  1890.  1/.  5f. 
"  The  work  stands  alone  as  an  authority  upon  the  law  of  trade-marks  and  their 
registration.'*— 2^aw  Journal,  August  2, 1890. 

**  It  is  hardly  necessary  to  tell  anyone  who  has  oonsulted  the  last  edition  of  this 
book  that  it  is  charooteriMd  by  mastery  of  the  subject,  exemplary  industnr,  and  com- 
pleten?fis  and  accuracy  of  statemoit  It  is  rarely  we  come  across  a  law  book  which 
embodies  the  results  of  i  years  of  sareful  investigation  and  practical  experience  in  a 
branch  of  law,  or  that  can  be  unhesitatingly  appealed  to  as  a  standiund  authorityt 
This  is  what  can  be  said  of  Hr.  Sebastian's  ho6k.**—Solicitort'  Journal,  Nov.  1,  I88O1 

**  llfr.  Sebastian  has  written  the  fullest  and  most  methodical  book  on  trade  marks 
which  has  appeared."— rnu<e  Marks. 

%^  AU  standard  Law  Works  arekept  in  Stock,  in  law  caffandothcr  Hndings, 
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TRADE  MARKS— AMi^ifNtftf. 

Sebastian's  Digest  of  Cases  of  Trade    Mark,  Trade  Name, 

Trade  Secret,  Qoodwilli  &c.,  decided  in  the  Goorts  of  the  United 

Eiogdom,  India,  the  OolonieSy  and  the  United  States  of  America. 

B7LswiBBoTi>SxBi0TiAV,£flq.,BazTi8ter-at-Law.  Sto.  1879.  1/.  1«. 

"A  djg«tt  which  will  be  of  rerj  great  yalue  to  all  praotitionerawbo  bavetoadfin  on 

mattexs  connected  with  trade  mMrVM,**—SolieHon^  Journal. 

Hardin^ham's  Trade  Maries :  Notee  on  the  Britiah,  Foreign,  and 
Colonial  Laws  relating  thereto.  By  Gbo.  GArrosr  Melhuibk 
Habdznobix,  Consulting  Engineer  and  Patent  Agient.  Boyal  12mo. 
1881.  Kety  2i.  W. 

TRAMWAYS.— Sutton's  Tramway  Acts  of  the  United  Kingdom} 
with  Notes  on  the  Law  and  Practice,  an  Introduction,  indudiDg  the 
Proceedings  before  the  Committees,  BeciaiQiis  of  the  Referees  with 
respect  to  Liocus  Standi,  and  a  Summary  of  the  Principles  otj^ramwnj 
Rating,  and  an  Appendix  containing  the  Standing  Orders  of  Par- 
liament. Rules  of  the  Board  of  Trade  relating  to  Tramways,  &o. 
Second  Edition.  By  Henby  SxrrTOir,  assisted  by  Robert  A.  Bsv- 
KETT,  Barristers-at-Ijaw.    Bemy  Syo.     1883.  ]5t. 

TRUST  FUNDS.— Geare's  investment  of  Trust  Funds.--Incorpo- 
rating  the  Trustee  Act,  1888.  By  Edwiss  Asundel  Gbaiib,  E^., 
Barrister-at-Law.  Second  Edition.  Including  the  Trusts  Inyest- 
ment  Act,  1889.    Royal  12mo.     1889.  7«.  6d, 

*'  Tne  work  is  written  in  an  eaay  etjle,  it  can  rery  well  be  read  by  aU  tmrtoce, 

1  if  uiey  will  take  onr  advice,  azid  invest  their 


money  here  before  they  invest  other  people's  elsewhere,  they  nuiy  be  flpazed  mndi 
ble       "     "  -     -    -    - 


whether  thev  are  lawyers  or  not ;  and 
monev  here  before  they  invest  oth 
trouble  in  the  future."— 7^  Jttrist. 

TRUSTS  AND  TRUSTEES.— Qodefroi's  Law  Reiating  to  Trusts 
and  Trustees.— Second  Edition.  By  Hsnbt  Godefboi,  of  Lincoln's 
Inn,  Esq.,  Barrister-at-Law.     Royal  8vo.     1891.  1^.  12«. 

Hamilton's  Trustee  Acts.— Containing  the  Trustee  Act,  1850  ;  the 
Trustee  Extension  Act,  1852  ;  and  the  Trustee  Act,  1888 ;  with  Sup- 
plement of  the  Lunacy  Act,  1890  (53  Vict.  c.  5),  so  far  as  relates  to 
Vesting  Orders.  By  G.  Baldwin  Haiolton,  Esq. ,  Barrister-at-Law, 
Author  of  '*  A  Concise  Treatise  on  the  Law  of  CoyenantB."  Demy 
8vo.     1890.  6«. 

"  This  is  a  very  useful  little  book.  We  have  perused  it  with  mnoh  eare,  and  we 
have  oome  to  the  conclusion  Uiat  it  may  be  safely  trusted  to  as  a  guide  to  the  compli- 
cated law  to  which  it  relates.  We  feel  certain  that  Mr.  Hamilton's  book  only  reqnnea 
to  be  known  to  be  appreciated.*' — Ixtw  Quarterly  Review. 

VENDORS  AND  PURCHASERS.  — Dart's  Vendors  and  Pur- 
chasers. — A  Treatise  on  the  Law  and  Practice  relating  to  Vendors 
and  Purchasers  of  Real  Estate.  By  the  late  J.  Hsnbt  Dabt,  Esq., 
one  of  the  Six  Conyeyancing  Counsel  of  the  High  Court  of  Justice, 
Chancery  Division.  Sixth  ^ition.  By  Williax  Basbbb,  Esq.,  one 
of  Her  Majesty's  Counsel,  Riohabd  Bubdoh  Haldans,  and  Wxluax 
RoBBBT  Sheldgit,  both  of  Lincoln's  Inn,  Esqrs.,  Barristers-at-Law. 
2  vols.    Royal  8yo.     1888.  3^.  15«. 

"  The  new  edition  of  Dart  is  far  ahead  of  all  oompetiton  in  the  breadth  of  its  range, 

the  clearness  of  its  exposition,  and  the  soundness  ox  its  law." — Law  TmeM. 
**  The  extensive  changes  and  numerous  improvements  whidi  lytve  been  introdnoed 

are  the  result  of  assiduous  labour,  combined  with  critical  acumen,  sound  knowledge, 

and  practical  experience." — J^w  Quarterly  Review. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchases,  and 
Mortgages  of  Land. — By  Edwasd  F.  Tubmsb,  Solicitor,  Lecturer 
on  Real  Prox>crt^  and  Conveyancing.    Demy  8to.     1883.       10«.  M^ 
See  also  Conveyancing. — "  Turner." 

'*  A  careful  perusal  of  these  lectures  cannot  fail  to  be  of  great  advantage  to  stndenti, 
and  more  particularly,  we  think,  to  young  practising  solicitors." — Law  Ttmee, 
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WAR,  DECLARATION  OF.— Owen's  Declaration  of  War.— A 
Survey  of  the  Position  of  Belligerents  and  Neutrals,  with  relative' 
oonaideiations  of  Shipping  and  Marine  Insurance  during  War.  Bj 
DouoLAS  Owen,  Barrister-at-Law.    Demy  8vo.     1889.  2U. 

WATERS.— Musff rave's  Dissertation  on  the  Common  Law  of 
Waters  and  its  Application  to  Natural  Circumstances  other 
than  those  of  England. — Bj  W.  A.  B.  Musqbave,  D.C.L.,  of  the 
Inner  Temple,  Bamster-at-Law.    Demy  8vo.     1890.  Niet,  2s, 

Wl  LLS.— Theobald's  Concise  Treatise  on  the  Law  of  Wills. — 

Third  Edition.    By  H.  S.  Theobald,  Esq.,  Barrister-at-Law.    Boyal 

.    Svo.     1885.  11.  lOt, 

"  A  book  of  great  ability  and  value.    It  bean  on  every  page  traces  of  care  and  sound 

Judflment.    Itls  certain  to  prove  of  Rreat  luractical  usefulness." — Solicitors*  Journal, 
Weaver's  Precedents  of  Wills. — A  Collection  of  Concise  Precedents 
of  Wills,  with  Introduction,  Notes,  and  an  Appendix  of  Statutes. 
By  Chablbb  Wbavbb,  B.A.    Post  Svo.     1882.  69. 

WINDING  UP.— Palmer's  Winding-up  Forms.— A  Collection  of  680 
Forms  of  Summonses,  Affidavits,  Oraers,  Notices  and  other  Forms 
rdating  to  the  Winding-up  of  Companies.  With  Notes  on  the  Law 
and  Practice,  and  an  Appendix  containing  the  Acts  and  Bules.  By 
Fbanois  B&ltttobt  Palkeb,  Esq.,  Barrister- at-Law,  Author  of 
"  Company  Precedents,"  &c.    8vo.     1886.  12*. 

Pitt- Lewis' Winding-up  Practice. — A  Manual  of  the  Practice  as 
to  Winding-up  in  the  High  Court  and  in  the  County  Court; 
being  the  Companies  (Winding-up)  Act,  1890,  and  the  Winding-up 
of  Companies  and  Associations  (Part  IV.  of  the  Companies  Act,  1862), 
as  now  amiended,  with  Notes,  and  the  Companies  Winding-up  Rules, 
1890.  Forming  a  Supflbxbnt  to  '*A  Complete  Practice  of  the 
County  Courts."  By  G.  Pitt-Lewib,  Q.C,  M.P.,  Reoorder  of 
Poole.    Demy  Svo.     1891.  7«.  Sd. 

WRECK  INQUIRIES.— Murton's  Law  and  Practice  relating  to 
Formal  Investigations  in  the  United  Kingdom,  British  Posses- 
sions and  before  Naval  Courts  into  Shipping  Casualties  and 
the  Incompetency  and  Misconduct  of  snips' Officers.  With 
an  Introduction.  "By  Wai/teb  Hub3X)K,  Solicitor  to  the  Board  of 
Trade.     Demy  8vo.     1884.  lL4t. 

WRONGS.— Addison,  Ball,  Pollock, Shearwood.—rtVfo  "Torts." 

REPORTS.— A  large  Stock,  New  and  Second-hand.    Pricefl 

on  application. 

BINDING.— Executed  in  the  best  manner  at  moderate  prices 

and  with  dispatch. 

The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
bound  to  Office  Patterns,  at  Office  Prices. 

PRIVATE  ACTS.— ^^«  Publishers  of  this  Catalogue 
possess  the  largest  known  collection  of  Private  Acts  of 
Parliametit  {including  Public  and  Local),  and  can  supply 
single  copies  commencing  from  a  very  early  period. 

LICENSED  VALUERS  for  Probate,  Partnership,  &c. 
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Chalmars'  Digest  of  the  Law  of  Bills  of  Exchange*  Promissory 
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Frys  Treatise  on  the  Specific  Peribrmance  of  Contracts, — By  tiie 
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Bj  the  Aothar  and  Edvabd  TamamaciK  Far,  bq.,  Banister-ai- 
Lav.  (/« ^^nrpanrfiMi). 

Hamilton's  Manual  of  Company  Law  for  Directors  and  Promo- 
ters.—Bj  Wk.  FaaoK.  HAXiuoar,  LI«.D.  (Loud.) ;  aaBatedbyKnr- 
XAKDGoiaoBnMaiCAXjniyMJL,  BazzMteE»-al-Law.  (.YMHfyrw^.) 

Kenned/s  l.aw  of  Civil  Salvage-^Bj- Wieuam  Bams  KiennmfT,  £iq., 
one  of  Her  Xajcetj'e  Coioied.  (ia  <A#^pr«w.) 

MoncreffTs  Law  of  Fraud  and  Misrepresentation. — ^Bj-  the  Hon. 
Feed.  Cbablb  XovcBBivr,  Basuter-at-Lav.  (/a  tkeprmt.) 

Phillimore's  Ecclesiastical  Law  of  the  Church  of  England. — 
Second  Edition.  Edited  \j  Sir  Wima  Oao.  Fbask  Fbuxjmois, 
Bart.,  D.CX.,Ghaaedkraf  theDioceeeof  linoolii.  {In fnpanUim,) 

Roscoe*s  Admiralty  Practice.— Third  Edition.  By  K  S.  BO0OOB  and 
T.  TiiWBKCT  MbjUV,  Eeqia.,  Banutei^at-Law.         (/«  pnpmrmtiom,) 

Roscoe*s  Digest  of  the  Law  of  Evidence  on  the  Trial  of  Actions 
at  Nisi  Prius. — Sixteentih  Edition.  By  ICiimiOB  Plowiax,  Esq., 
Baniiter-at-Law.    3  vole.    Demy  avo.  (In  tkepnu.) 

Russell's  Treatise  on  the  Power  and  Duty  of  an  Arbitrator,  and 
the  Law  of  Submissions  and  Awards. — 7th  EdiL  Bt  the  Antibor 
and  HKWiwrr  RraBEix.,  Esq.,  Barrister-at-Lair.  (/«  (Aspreu.) 

Selwyn*s  Abridgment  of  the  Law  of  Nisi  PHus.— I4th  Edition.  By 
W.  H.  KirTTAifABA,  Eeq.,  Barrister-at-Law.  [In preparation.) 

Seton's  Forms  of  Judgments  and  Orders  in  the  High  Court  of 
«Justice  and  Courts  ofAppeal,  haring  especial  reference  to  the 


ChancefyDiriflon,  with  Practical  Notee.  fifth  Edition.  BrCG. 
M.  Dale,  of  Linoofai's  Ion,  Eeq.,  Bameter-at-Iiaw,  and  W.  Qlowsb, 
Esq.,  one  of  the  BegistruB  of  uie  Supreme  Court.  {In  iMeprett.) 

Talbot  and  Fort's  Index  of  Cases  Judicially  noted  (1865—1890) ; 
being  a  Liat  of  all  Caaee  cited  in  Jadgments  reported  in  the  '*  Law 
Beporto,"  *'Law  Journal,*'  "Law  TimoB,"  and  "Weekly  Be- 
porter,'*  from  Kicbaelmas  Term,  1865  to  the  end  of  1890,  with  the 

flacee  where  they  are  ao  dted. — ^By  Gbobgb  Jobv  Tazsot  and 
[uoH  FoBT,  BarxuterB-at-Law.  {In  thepreu,) 


Theobald  and  Schuster's  Lunacy  Act,  1890,  wKh  Notes.— By  H.  S. 
Tbbobau)  and  E.  J.  Sgbustbb,  Barrieteia-at-Law.   {In  preparation.) 

Whitehead's  Church  Law. — ^Being  a  Oonciae  Dictionary  of  Statntes, 
Canons  and  Begulations  affecting  thedergy  and  Lai^.  By  BsBJAiciir 
Whitbhead,  B.A.,  Esq.,  Banister-at-Ijaw.  {In  tkepreoe.) 

Williams'  Law  of  Executors  and  Administrators.— Kinth  Edition. 
By  the  Hon.  Sir  Rolahd  Vaughan  Wiluaxs,  a  Jiutioe  of  the  High 
Coort.     2  Yols.    Royal  8to.  {In  the  preu^) 

Williams*  Law  and  Practice  in  Bankruptcy. — Fifth  Edition.  By 
Edwabd  WnjJAM  Hanbbll,  £aq.,  Banister-at-Law.    {Nearly  ready.) 
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